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This selection of Cases, with notes, is designed as a

companion volume to tbe Authoi’s Text book. The
method adopted is to set out in a beadnote tbe

principle of law involved, followed by a short summary
of the facts, and a verbatim extract from the judgment.



PREFACE TO THE FOURTH EDITION

It has become a common form commencement of mj

prefaces to the siiccessi\e editions of this book to not^

the amount of rewriting that each edition requires, owing

to changes in this branch of the law. I have addec

references to o\er eighty decisions reported since the

last edition ; several of them are of first rate importanct

and I have accordingly examined them in some detail.

Recent statutes that have introduced considerable refoiuis

in the law are the National Insurance (liidustrial Injuries/

Act. 1946, and the Ci’own Proceedings Act. 1947. It if

possible that the Law Reform (Personal Injuries) BD'

may ha\e become law before this edition is publisher

i

and, as it proposes the abolition of common employmentik

I shoulfl ha’se had to rewrite that portion of the boofi i

but, with respect to both Acts of Parliament and judicial
|

decisions, I had to halt at the end of March, for my prooi

of the text of this edition were completed then, and ^
is common knowledge that nowadays there must b

considerable delay between rceeijit by the publishers o

the final proofs and actual issue of the book.

I must repeat again my gratitude to the re^iewers of

the third edition, and I am much indebted to many of

my learned friends for suggestions that they have made,

especially Dr. Ellis Lervis, Dr. Glanville AVilliams,



Preface to the Fourth Edition

L E. Megarry, Mr. J. Gordon Stanier, and Professor

Jilbert D. Kennedy.
I

The next edition of rfiy Cases on the Law of Tort will

oon be published, hut the references in this edition of

he TevthooTc to “ W. Cases ” are to the third edition.

*. John’s College,

Cambridge.

May 7, 1948 .

P. H. WINFIELD.
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THE LAW OF TORT

CHAPTER I

MEANING OE THE LAW OP TORT

§ 1. Definition of tortious iiabiiity.

It seems advisable to begin this book with some attempt

to ascertain the scope of its title, and here we are at once in

a thicket of difficulties; for it is perhaps impossible to give an-

exact definition of “ a tort ”, or “ the law of tort ” or'

“ tortious liability ”, and, as a corollary, it is certainly impos-

sible to give a definition whieh will satisfy every theorist who
has taken any interest in the topic. There are several ihasons

for this which have been developed at greater length else-

where (a). Here it is enough to say that our legal history is

largely responsible for all of them and to give a brief summary
of them.

the first place, the chief source of our Law of Tort jjyiiaw'i

IS the Common Law as opposed to Statute Law'. This of

course signifies that it is for the most part based on decided/ Connnon'-

cbses. Now our Judges have never ceased to contend that'

their primary duty is to get rid of the dispute before them and

to lay down no wider rule than is sufficient to achieve that aim,^

If some existing principle deducible from previous reported

cases is enough to cover the one before them, so much the

better from their point of view. If something more is

required, they may extend existing principles. If the problem
before them is one primae hnpressloms, they may, but will not

necessarily, create a new rule to solve it, but even then they

|have generally preferred to regard this new rule as no more
than an application of one already recognised. This cautious

attitude makes them loth to indulge in broad generol state-

ments. Much less do they relish the manufacture of an
abstract definitions of* particular legal terms. In fact a'not'iiously

feature of our case law is the rarity of any necessity for ^

,
)

,
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sucli Stejfinitions. Very little acquaintance with the la\9

reports is needed to discover not merely that scientific

definitipns of such cardinal points in our system as “Tort”,
“ Contract ”, “ Crime ”, “ Property ”, are lacking, but als|

that comparatively few opportunities occur to the Courts fo '

constructing them. ; Nor can it be said that this apparen

formlessness has done the development of our Common Law
any harm. Indeed, it is not so much formlessness as elasticity!

that is inherent in the idea of the Common Law. \The Judges

have fairly clear, practical notions of the contents of the Law 1

of Tort, the Law of Contract, Criminal Law and the like, evep
’ if they have never marked the exact boundaries of each ol

them, and the sharp outlipes of definition are alien to thi

Common Law.j Compared with Statute Law it is as clay
^

brick. And theorists who may regret the lack of preci|

definitions in most branches of our Judge-made law will ClO

well to recollect that where the Legislature embodies—as i

frequently is compelled to do—a definition in a statute

swarm of judicial decisions has often been necessary to settl.

what the definition means.
(ii) In the second place, ( the Law of Tort has grown up

like other branches of our law, behind a screen of legal proce-

dure. Until comparatively recent times, the question which
arose when a plaintiff sued a defendant for some alleged injury

was not “ Has the defendant broken some duty which he owed
Ito the plaintiff? ” but “Has the plaintiff any form of action

I against the defendant, and, if so, what form? ” If he could

not fit his claim into one of the recognised forms of action, he

had no legal grievance. An action was (and indeed still is)

usually' commenced by' a royal writ issued from the Chancery
which in this sense signified, not a Court of law, but a Govern
ment department, one of whose functions was the creation and
tissue of these writs. It was known also as the,officina breviu7i

jwhich has been conveniently translated as “ the writ-shop ”

for a plaintiff could not get a writ without paying for it. Fo
a very considerable period of our legal history the shape o

the law wa.s no more than a classification of writs, y

The^neat compartments, “Tort”, “Contract”, “Rea
Property ”, “ Criminal Law ”, in w'hich the student now finds

*a.w distributed, were wholly unknown and would have
''vuite iinirite'ligible to our ancestors. The classificatior

,
r.-'rns'j sLiiv such- tidy arrantfpment of /t

*jr
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passed through a protracted period of parturition between me
reigns of Edward TTT and Elizabeth (b). Again, deceit at

first had the peculiar narrow meaning_of .swindling a Cauit in

some way or anoth,er, and it was really -one-of- the forms-*of

abusi^_legal_procedure (c). It developed thrbugh the law

of sale in particular and the law of contract in general (d),

but it did not appear as an independent toft of the type now
familiar to us until 1789 in Pasley v. Freeman (e). Several

other torts emerged in the nineteenth century. Negligence

became such (as distinct from meaning merely one mode of

committing a wronglul act) somewhere in the neighbourhood

of 1820—1830, (/). ^The rule of strict liability for the escape
f

of noxious things from one’s land was laid down in 1868 in

Rylnnds v. Fletcher (g). /Malicious inducement of breach of ,

contract was held to be a tort in 1881 (h). Since 1900 several

decisions have been rendered which leave it doubtful whether

some more new torts have not come into being. ,In 1918, the

House of Lords expressly declared it to be an open question

whether an action will lie against naval or miljtary authorities

for maliciously causing the retirement of an officer (i). Recent

dicta in the House of Lords indicate that conspiracy fs a tort

of a much more general character than it was thought to

be (/c). ^ There was until quite recently a doubt whether

Brooke v. Bool (1) had created an independent tort of causing

harm by carelessness in a dangerous process; Iloneyivill

Stein, Ltd. v. Larkin Bros., Ltd. (m), seems to have settled

that there is such a tort/ /Einally, it is not clear whether

ofiensive invasion of personal privacy is or is not a tort.

Perhaps it is not, but it is still open to the House of Lords

to decide that it is (w). At any rate it is clear from these and
other instances that the law of tort is steadily expanding and
that the idea of its being cribbed, cabined and confined in a

set of pigeon-holes is untenable/

('>) IVinfiell, History of Conspiiacy (1921), Cli. V.
(c) Winfield^ Hist of Consp , 33, and Index, “ Deceit ”.

(d) Holdswoith, H. D. L, in, ^7—408, \iii, 67—70
(c) 3T. E 5] (;) 42 L Q. K (1026), ]84—201.
(C) 1j E. 3 H D 330
(h) Bowen x Hall (ISHTl 6 Q B D 333
(i) Fraser v. Balfour (1918), 87 D ,1 lx B 1116
(7c) Crofter Harris Til trd Co . I Id v 1 ( i/< 7i, P')13] A C 135

,
poil

, § 128
(l) [19281 2 K B 578
(m) [1934] 1KB 191. (My answei to Salmond, Tortd? 117, note (b),

and to Professoi Gcvidliait, 2 Mod. Law Eev 9-10 is (liat bistoii shows
th.it it IS quite possible for the Courts to create n w lorts iinconsDoiis)-)..

in) Cf. Tolley \ Fry .f Sons, Ltd , [1931] A C. aSQu and post, § 183.
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(2) The chief supportet of the second theory was the late

Sir John Salmond. In his well-known book on the Latv of

Torts, he wrote

:

“ Just as the criminal law consists of a body of rules

establishing specific offences, so the law of torts consists of

a body of rules establishing specific injuries. Neither in the

one case nor in the other is there any general principle of

liability. Whether I am prosecuted for an alleged offence,

or sued for an alleged tort, it is for my adversary to prove that

the case falls within some specific and established rule of

liability, and not for me to defend myself by proving that it

is within some specific and established rule of justification or

excuse ” (o).

The learned author supported his view by the citation of

several cases in which the plaintiff suffered manifest injury

and yet was unable to recover any damages in an action in

tort,—oases in which, as lawyers say, there was sivc

injuria, or ^rm suffered Avithout the commission of any illegal

injury.

Another argument in favour of the second theory was well

put by Professor Jenks. It has already been indicated that a

weak spot in the second theory is that it appears to regard the

list of torts which have specific names as a closed one and to

make the creation of new torts by judicial decision impossible.

Now Dr. Jenks regarded this as a wrong inference. He
admitted that new torts can be, and have been, created; but

he contended that this is perfectly consistent with the second

theory because these new torts cannot come into being unless

the Courts regard them as substantially similar to torts which

they have already recognised (p). In his view, these new,

torts do not owe their origin to any general principle that all’

unjustifiable harm is tortious.

To the second theory, the following objections may be

made. First, Dr. W. T. S. Stallybrass, the learned editor of

Salrnond’s Law of Torts, docs ;jot support his author on this

point; he considers that “ although we have, not yet discovered

any general principle of liability. ... we are moving in the

direction of a genera! principle of liability ” (q).

(o) See, to(H P. A ija.rnjlon in L-ell Vaul, Xo Till (19-31i. '20;

Professor A. L. Goodliait m 2 ^Jo«lein Law Keview 1—13.

ip) Journal of Con parative Legislation, Vol. XIV (1932), 210.

iq) Op. cit., 17. Lr. Cilanville Williams in 7 Cambridge L. J. (.1939),
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Secondly, the cases of damnum sine injuria quoted by Sir

John Salmond do not really back this theory. What they do

proye is something very different, which is this. It does hot

in the least follow that, because all unjustifiable harm is

tortious, all harm is tortious, or that any one who hat been

harmed by his neighbour can go into a law Court with the

confident expectation of being accorded a remedy. He will

recover nothing if he alleges a specific tort and fails to prove

some essential ingredient in it; e.g., if he sues for the tort of

deceit and cannot prove deceit (r); or if he sues for the tort

of negligence and cannot prove a duty to take care on the part

of the defendant (s). /Nor can he recover anything if he has

underrated the competing legal interests of the defendant;

e.g., if the plaintiff has been injured by the defendant’s fair

competition in trade (t), or by the defendant merely using his

own land in a manner which the law considers unobjectio^

able (u). All the eases cited by Sir John fall under one or

other of these categories. In short, it is only unjustifiable

harm that is tortious, and this qualification certainly limits,

though it does not negative, the power of the Judges to create

new torts.

Thirdly, while there is some force in Dr. Jenks’ criticism,

it seems to be scarcely consistent with facts. Is it really true

that all the new torts known to us are substantially similar

to torts which were already in existence? Where is the
“ substantial similarity ” between “ deceit ” of the thirteenth

century and the “ deceit ” which became a tort in 1789 ? (a).

Or between the old liability for cattle trespass and the

enownous extension which it received in the rule in Rylands v.

Fletcher? (b). To what tort is the tort of negligence “sub-
stantially ” similar ? Again, conspiracy as a tort has a far

wider signification than the old combination to abuse legal

procedure which was redressed by the writ of conspiracy so

111—132, concludes that "there is no compreheusive theory of liability;

there is simply a wide and expansible theory" (p. 132). On p. Ill, he
gives a list of the protagonists on each side.

(f) Derry v. Peek (1889), 11 App. Cas. 3.37.

is) Dickson V. Reuter’s Telegram ’’Co. (1877), 3 C. P. D. 1.

(t) Mogul Steamship Co. v. McGregor, Gow eE Co., [1892] A. C. 25.

(u) Mayor of Bradford v. Pickles, [1895] A. C. 587. The four cases
cited in notes (r)— fii) are tho.se quoted by Sir ,Tohn Salmond in the last

edition of his Torts for which lie himself was responsible. Cofbett v. Burge
cE Co., Ltd. (1932), -iji T, L. it. 62(5. is a later example of laihire on •the

plaintiff’s pan to piove one of the requisites of a specific tort.

(a) Pasley v. Freeman, 3 T. B. 51.

(b) (1868), L. B. 3 H. L. 330.

W.T. 2
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far back as Edward I’s reign. These are examples only, but

there is no need to add more to them here.

In the first edition of this book and more fully else-

where (c), I had taken the view that the first theory is nearer

the truth, but on further consideration I decided to modify

it as follows. From a narrow practical point of view, the

second theory will suffice, but from a broader outlook, the first

is valid. If we concentrate attention on the law of tort at

this moment (which is what most practitioners do), entirely

excluding the development of the law, past and future, then

it corresponds to the second theory. If we take the wider

view that the law of tort has grown for centuries and is still

growing, then the first theory seems to be at the back of it.

It is the diSerence between treating a tree as inanimate for

the practical purposes of the moment (e.g., for the purpose of

avoiding collision with it, it is as lifeless as a block of marble)

and realising that it is animate because we know that it has

grown and is still growing. The caution and slowness which

usually mark the creation of new rules by the Judges tend to

mask th.j fact that they have been created; for they have often

come into e.xistence only by a series of analogical extensions

spread over a (ong period of time. To vary the metajjhor, the

process has resembled the sluggish movement of the glacier

rather than the catastrophic change of the avalanche. But
when once a new tort has come into being, it might fairly

seem to have done so, if the whole history of its development

is taken into account, in virtue of the principle that unjusti-

fiable harm is tortious. Here, however, I would emphasise

the meaning that I attach to “ unjustifiable ”.

'

Where the Courts hold that the harm is justifiable, there is

of course no tort. And they may hold that it is justifiable

for any one or more of several reasons. The plaintiff may
be asking them to do what they think Parliament is more
fitted to do; or he may be alleging a particular Jtort, without

giving proof of some essential requisite of it ; or he may be

taking an exaggerated view of what is necessary to his own
comfort or prosperity; or he may be demanding the creation

of a remedy which would throw out of gear other parts of

the law. But, subject to these restrictions and looking at the^

law of torts in the whole of its development, I still incline to '

the first theory.

(c) 27 Columbia Tjaw Review (1927), 1—11; Piovince of Tort, Ch. III.



CHAPTER II

GENEKAL CONDITIONS OP LIABILITY IN TORT

§ 8. There are certain conditions which must be satisfied

before liability in tort can arise. They are:

(i) An act or omission on the part of the defendant.

(ii) Intention, or negligence, or the breach of a strict duty

on the part of the defendant.

(iii) Damage resulting to the plaintiff which is not too

remote a consequence of the defendant’s condiyct.

We must consider these in detail. ^

§ 9. Act or omission of the defendant.

There is no need to analyse these terms here. Discussion

of them is accessible in any good book on jurisprudence (a).

§ 10. Intention or negligence or the breach of a strict duty.

(i) Intention.—This signifies full advertence in th* mind
of the defendant to his conduct, which is in question, and to

its consequences, together with a desire for those consequences.

But it is ' essential to add that the interpretation of this

definition by the law is often technical.

To begin with, it is impossible for the law to do more than

to infer a man’s intention, or indeed any other mental state

of his, from his conduct. The law may frequently attribute

to him an intention which a metaphysician would at most
cpnsider very doubtful. . Centuries ago, Brian, C.J., said:

“ It is common knowledge that J;he_thought_of,raan_shall ^gt
be tried,^ foL.ilL^O.eyiI_jiimj;eIf^_Imowgth._not_JlmJ;hought_jof

man ” (b). On the other hand, Bowen, L.J., in 1885, had no
doubt that “

the state of a man’s mind is as much ^ fact as

the state of his digestion ” (c). There is no contradiction in

these dicta. All that Brian, C.J., meant was that no one can

be perfectly certain of what passes in the mind of another

person.
^
But Brian wouM certainly not have dissented ftQin

the_proposition that in law what a man thinks must bcLdeduced.

from what he saysjnd does; and that is all that Bowen, L.J.,

meant. 1

() E.g., Su John 8alinom], Jniisprudonce (10th ed., 1917), § 131.

() Year Book Pasch. 17 Edw. 4, fol. 2, pi. 2.

(c) Edgingion v. Fitzmaurice (1885), 29 Ch. D. , at p. 483.

§§ 8 , 9, 10 .

Oeaeral
conditions of
liability.

Act or
omission.

Intention.^
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MO.

Negligence.

Then, again, although intention always implies desire for

the consequences of an act or omission, many a wrongdoer

has found himself responsible in law for consequences which

he "not only dtd not “ desire ” in the layman’s sense of the

term, “but to which he did not even advert. This results from

the rule that “ a party must be considered, in point of law, to

^intend that which is th£_necessarx or natural conseq^uence ot_

that which he does ” (d). If I fire a gun at your dog, wishing

merely to scare it, and in fact some of the Jiellcts hit it, it does

not lie in my mouth to say that I intended only to scare it

and not to hit it. And it would be equally idle for me, at any

rate in the law of tort, to say that I never wished to hit you,

if in fifct some of the shot glanced off the ground and wounded
you who were standing near your dog. These are simple

examples and, indeed, they are consonant with common sense.

(ii) Negligence.—As a mental element in tortious liability,

negligeime_usually signifies total or partial inadvertence of the

defendant to his conduct and / or its consequences. In 'excep-

tional cases there may be fulFadvertehce to both the conduct

and its- consequences. But, in any event, there is no desire

for the consequences, and this is the tojjchstone for distin-

guishing negligence from intention (e). A common example

I
of total inadvertence is that of a signalman who falls asleep

and thus causes a railway collision. An illustration of full

advertence to one’s conduct and its consequences without any

. desire for the latter is Vaughan v. Menlove (/). There the

defendant had been warned that his haystack was hkely to

overheat and to take fire which might spread to the land of his

neighbour. He said that he would chance it, and he was held

liable for the damage which occurred when the stack actually

took fire.

We are concerned at this point with negligencejm ere]y as

a ^stat€„nf mind. I^ut it also has the further meaning of an
*— — j

(d) B V HaTveij (1823), 2 B. fc C. 257, 264. Cf. 33 Harvard Law
Review (1020), 633 (reprinted in Selected Essays on the Law of Torts, 730).

(e) Dr, Charlesnoith, Iscgligcnce (1st ed ) 8—9, denied this, but the

authorities that he cited do not icier to desire ot consequences ; all that they

establish is that the phra^^e “ wiUul negligence ” is used by the Courts and
that it IS equivalent to ii cklessucss, le

,
consdous indifference of the

defendant a« to the results ot his ennduet But it is quite possible to be
thus indiflcient and yet not to desire the Ct. Loid Wright in

Caswell V. Powell Duftnjn Co/Zicries, Ltd., [1910^ A. C 152, 176—177.

Dr. Cbarlesworth's ciiticism of my view is omitted m his 2nd edition

(1947).

(/) (1837), 3 Bing. N C. 468
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independent tort, with the specific name of “ negligence ”,

Its treatment as such must be postponed—aatii we come to

deal with specific torts (g).
^

(iii) Breach of strict duty .—In some torts, the defendant

is liable even though the harm to the plaintiff occurred without

intention or negligence on the defendant’s parU Thus it was

laid down in the celebrated case otiRylands v. Fletcher (h)

thal(‘'if a person brings or accumulates on his land anything

which, if it should escape, may cause damage to his neigh-

bours, he does so at his peril. If it does escape and cause

damage, he is responsible, however careful he may have been,

and whatever precautions he may have taken to prevent

damage ”1 This is sometimes styled “ absolute ” liability,

but the ^epithet is misplaced, as there are possible defences,

even to torts of this kind, c.g.,, the act of God excludes

liability under the rule in Rolands v. Fletcher
,

§ " Reasonable ” and “ reasonable man

It is convenient to insert here an explanation of th^ terms
“ reasonable ” and “ reasonable man ”. They recur so fre-

quently in the law of tort, and indeed in every branch of the

law (k), that their meaning must be grasped at the outset

of this exposition. (As toj,the law of tort, reasonableness is an

essential ingredient in the law of negligence, whether that

word be used to indicate an independent tort or a mental

elemer ^in the commission of certain other torts; and more
will b( 7 aid of this in the chapter on Negligence'^ (1). But
there^ many other torts in which, in one way or another,

th^^dea appears (m). If any broad sense can be extracted

'irom the various significations of “reasonable conduct” iti

might be described as the behaviour of the ordinary man in

any particular event or transaction, including in such

behaviour obedience to the special directions (if any) which
the law gives him for his guidance in that connexion (n).

This is, of course, an abstraction. Lord Bowen visualised

(g) Post, Ch. XVI.
(h) (1868), L. B, 3 H. L. 330, 340.
(i) Post, § 142; 42 Ij. Q. Jt. (1926), 37
(k) 45 Harvard Law Eeview (1931), 125—^326.

(i) Post, Ch. XVI.
On) E.g,, jalse iinprisonmprit, roalirioub prosecution, niiiBsace, inter-

ference with contract, bieach of strict duties of the type in Indermaur v.

Dames a866), L. B. 1 C. P. 274 ; 2 C T. 311.
(n) Cf. 45 Harvaid Law Eeview. 126.

§§ 10, 11.
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the reasonable man as(“ the man on the Clapham omnibus

an American writer as “^the man who takes the magazines at

home, and in the evening pushes the lawn mower in his -shirt

sleeves ” (o). This is good so far as it goes, but it must be

added that where a person exercises any calling, the law

requires him,^in dealing with other people in the course of

that calling, to exhibit the degree of skill or competence which

is usually associated with its efficient discharge. Nobody
expects the man on the Clapham omnibus to have any skill

as a surgeon, a lawyer, a docker, or a chimney-sweep unless

he is one; but if he professes to be one, then the law requires

him to show such skill as any ordinary member of the pro-

fession or calling to which he belongs, or claims to belong,

would display.

The description of “ reasonable ” just given is, and can

only be, a rough approximation to exactness. As was indi-

cated in it, if the law gives special directions for the guidance

of the ordinary man, he must regulate his conduct by them
if his conduct is to be regarded as reasonable. Now these

directions are often so precise and technical that a man, if he

is to ascertain and to act upon them, strikes one as anything

but a common-place person, and seems to ^eed the Clapham
lawyer at his elbow on many occasions. '\Here the judicial

method, being what it is, shows tWo rather conflicting ten-

dencies. One is to get as near exactness as majf be in the

rules rel'atfng to what is regarded as reasonable.‘^\The other

is to recognise that complete exactness is neither attainable

nor desirable. Nor is this all. ’^The Judge, assisted by tt^e jury

in many cases, has to decide -^hat “ reasonable ” mean^and
it is inevitable that different Judges may take variant vie%i|,

on the same question with respect to such an elastic term.

An extreme example of this is a case in which “ reasonable

cause ” was an element and the very same act was held by
an appellate criminal Court to be a felony punishable with

penal servitude for life, and by an appellate civil Court to be

not even a tort (p). But conflicts of this sort are very unusual

and although we shall find the reasonable man doing some

things which a moralist would regard as quixotic and a good

(o) Cited *by Greer, I/.J., in Hall v. Brooklands ^ Ilacing CM',

[1933J 1 K. B. 205, 22i. See, too, MacKinnon, B.?.. m Ji-

at p. 400,
; ’jf

*

ip) R. V. Denyer, [1926] 2 K. B. 268; Hardie <t Lane, Ltd. v. cniiion,

[1928] 2 K. B. 306; post, § 169.
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maiiy other things which he would condemn as slovenly or

even cowardly, yet the law upon the whole strikes ^

average between these extremes.

Several other phrases will be encountered in the law reports

which have sometimes, but not always, a meaning aqi^valent

“ reasonable Such are “ fair ”, “ just ”, “ natural

justice”.
^
Like certain other phrases (e.g., “judicial dis-

cretion ”),’^they show that although law and ethics are distinct

topics, it is impossible to make or to administer a (Uvilised

system of law without taking account of current ethical

ideas^g). /'

§ 12. Conditions which in general negative liability*

There are certain eases in which there is no liability>^i^her

because intention and negligence are absent, or because liability

is negatived by some general rule of law. I^Each particular

tort, of comse, has its own peculiar defences^^e.g., tri^h is a

defence to an action for defamation^ and these will be discussed

in connexion with their appropriate torts. But there ^re also

defences which are of such general application that th^y must

be considered at the outset. They are six in number!

J(l) Harm suffered with the plaintiff’s assent (volenti non

fit injuria).

^2) Mistake (so far as it is any defence at all).

(3) Inevitable accident.

-^'(4) Private defence.

(5) Necessity.

(6) Statutory authority.

These must be investigated in detail.

§ 13, Yolenti non fit injuria (r).

There are many occasions on which harm—sorh®turiesi

grievous- harm—na^y be inflicted on a person for which has^

jin remedy in-tnrtj because he consented, or at least ass^rited.i

tn thp rigV nf >iarTn(X Simple examples are thef injuries

received in the co.urse of a lawful game or sport, or in a lawful

surgical operation^ The effect of such consent or ay^^nt is

commonly expressed in the maxim Volenti non fit injuria ”,

(g) Ethics in English Case Law; 45 Harvard Law EevieW (1931),

112—135.
(r) See Professor E. H. Bohlen’s careful analysis in Selected

the
, Law of Torts (1924, Cambridge, Mass.), .497—542 {“

asdmnption of risk ”). Mr. D. M. (Jordon’s criticism of the ™
61 L. Q. B., 140—160, seems too harsh.

2S

§§ 12, 13,

Conditions
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liability.
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lit injuria
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§ IS. which is certainly of respectable antiquity.^ The idea under-

lyihg it has been traced as far back as Ari&tQtIa_(si.^nd it was

also recognised in the works of the classical Roman jurist^- (t),

and ift the Canon LaWj) In English law, Bracton in his Dt-

Legibvs Anglise (c. a.i>. 1250—1258) uses the maxim, though

not with the technicality that attached to it later (m), and in

a Year Book ease of 1305 it appears worded exactly as it is

now (a). So far as actual citation of thef maxim goes, most

of the mo^rn cases use it in ctmnexion with^harm to the

person rather than to property
^
The explanation seems to

be that if the assent is to the infliction of harm on, or at any

rate to the use of, the plaintiff’s property, such assent is more

usually styled leave and licence of the plaintiff.^ But this

phrase expresses much the same idea (h). Moreover, there

is no reason for thinking that the maxim itself was confined

in time past to injuries to the person (c).

Like most maxims, this one needs some qualification. It

would probably^be more exact with respect to personal injuries

if it rawj' '' Volenti non fit periculum injurise ”, for the~cases

must be few indeed in which a man voluntarily courts a certain

injury. It might appear that he does so in a surgical opera-

tion, but the better and broader view seems to be that he will,

if the operation is successful, enjoy better health than he did

before, and in that sense he cannot be said to assent to certain

injury. ^What he does assent to is the risk of the operation

being unsuccessful.^ And that is true of injuries received at

football and other games. No player wishes to be hurt; but

if he is hurt as a legitimate inpident in thp he recognises

it as a risk which has become a realit'V and which gives rise

to no right of action.
|

further, “ ri.sk ” must be taken to mean what any reason-

ably person would expect. Every one knows, for instance.

(s) T. Seven m Journal of Coini»rative Legislation (1907), 185.

(t) Dig. 47, 10. 1. 5; “ nulla injuria est quae m volentem fiat ", See,

too. Dig. 9 2. 7. 4 : 50. 17. 203.
(u) Ed. Woodbine (1942), vol. 4, p. 286: “cum volenti et scienti non

fiat injnria “.

(at 33—35 Edw. 1 (Bolls Senes), 9; Hunt arguendo, “volenti non fit

injuria''.
^

(b) E.g., Park v. Jobson <t Son, [1946] 1 A. E. R. 222.
(c) Bracton, m the passage cited in note (u), Oiite, uses it generally,

and in the Year Book case (note (a), supra) it was used in a property action.

^[anwood, J., m Grendon v. Bishop of Lincoln (1576), Plnwden 493, 501.1

makes it of general application. In Horne v. Widlake (1607), Yelv. 141, i»

was the basis of the decision in a property case. '
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that trying to stop a runaway horse is a dangerous affair. If,

then, I am injured in assisting you in quieting a restive horse

on your cry of “ Help/^’ it is idle for me to say^“ I knew the

horse would plunge, but I did not know how much it would

plunge This is so where there was no reasonable need

for me to incur the risk of helping. Where there is such need,

as in the “ rescue cases ” (considered later in this section),

diffprent considerations apply.

iThe consent may be express^ but it is much more frequently

implied.^' Where it is express, it is often embodied in a

contract, and it is sometimes implied in a contract. Thus,

a surgeon usually operates under a contract with his patient,

and it is difficult to get modern pugilists into the ring without

a preliminary contract between them in which the considera-

tion is substantial {e^(,^n the great majority of games, how-

ever, the consent is rnerely implied and is independent of any

contract.^ There would be something grotesque, in the idea of

football or cricket teams entering into Solemn agreements with

their opponents before a match begins. Of course, the® may
be sports in which an express contract is made between com-

petitors as to the incidence of damage arising from breach of

the rules applying to the competition, but this is excep-

tional (/).( For the most part, athletes never intend, to create

between themselves the legal obligation which alone can give

rise to a binding contract. _

^Assuming that assent, express or implied, has been given,

there are several limitations on its validity.
{

The process, game or operation to which assent is

given must not be one which, quite apart from tortiou^

pliability, is banned by the law. 1/

I^There is no definite test for deciding what the law will ban
in this connexion. ) It certainly does not turn upon the act

being criminal as well as tortious, for every assault is criminal,

and so are some libels, and yet>>it is possible, by assent, to

|. 13 .

{a,) Process

must not be
unlawful

(d) Cutler v. United Dairies {London), Ltd., [1933] 2 K, B. 297, 304..

•Tmplied assent to the ordinary risks of the highway is considered in §
63*,

post.

(e) In Chapman v. Ellesmere, [1932] 2 K. B. 431, Slesser
j L.J., held

that volenti non fit injuria prevented a trainer from suing for the publication
of a libel in the Eaciiig Calendar ; for, in getting his licence from the
Stewards of the Jockey Club, he had impliedly assented to the publication in

the Calendar of their subsequent decision to cancel his licence.

(/) E.g., Clarke v. Dunraven {The Salanitd), [1897] A. C. 59 (a yacht-
race). Cf. Pollock, Piiuciples of Contract (12th ed), 19.
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§11 \ I negative tortious liability for many kinds of assault and libel.

'lk;rhaps it would be correct to say that wherever the act is

contrary to public policy, volenti non fit injuria is inapplicable,

but ^ pubhc policy ” is such a vague conception that this does

not help much. The best that can be done is to give examples

on each side of the line,

y Modern football is, of course, lawful (g). ^'^^gain, boxing

1 is lawful, though fighting with bare fists is not. “ The fists

i
of trained pugilists are dangerous weapons ” (h). Even

, boxing may be unlawful if it be accompanied by sufficient

(ferocity and severe punishment (i).'^Yet again, surgery is

lawful provided its object is the cure of the patient. A some-

what embarrassing problem might arise if a person injured in

an accident protested against being operated on, and then

became unconscious and was kept in that condition by means

of an anesthetic and the operation was performed. If it cured

him, and he were foolish enough to sue the surgeon for assault

and battery, he could not, assuming that the action would lie,

recovfiff more than nominal damages; and, whether the opera-

tion were successful or unsuccessful, it is possible that the

I

surgeon would have the defence of necessity (k) even if volenti

non fit injuria were inapplicable.

Notoriously A much more difficult question is the determination of how

i far the maxim applies to occupations or processes which are

* notoriously dangerous. We are not speaking here so much of

common occupations, such as the white-lead trade, the razor-

grinding trade, working on a railway, or the like, in which

there is certainly a considerable risk of injury to health or

to limb; they are practically covered by legislation which

casts upon the employer a statutory duty of insurance

of the employee. What we have in mind rather, are

circumstances in which the risk.s are much greater than in

these normal occupations ; e.g., those undertaken by cinemato-

graph actors, which, at any Tate in America, are often of a

(g) But Its predecessor, as played in Wales during the Tudor and
Jacobean period, would certainly not now be tolerated. A greased, wooden
ball was carried or Dung among a mob, amounting sometimes to 2,000

persons, '^tripped to the waist. All who had horses rode them and carried

hazel sticks of specified circumference with which they beat the footmen
on the head until they diopped the ball. The footrnen used their fists with

Bimilar freedom. Blackwood’s Magazine, Nov. 1922. p. 573.
’

(h) Per Mathew, J., m R. v. Coney (1882), 8 Q. B. D, 534, 547.

(0 Ibid. 539, 547, 549.

(k) Post, § 18.
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foolhardy kind; or by physiologists in experimenting vidth

rarefied air on the breathing system of a human being.

Suppose that the actor is injured in trying to jump from an

aeroplane on to a railway train while both ve&icles are in

motion, would the company employing him be able to plead

volenti non fit injuria} Or could the assistant of a physio-

logist, who was injured by the experiment, be met by the same

defence if he sued the physiologist?

In attempting to solve these questions it seems that a

^stinction should be taken betweer^ injury to the pgjgQn

primarily concerned in the dangerous process and injury to

some third person,’-, like the sx»ectator of a tight-rope walking

exhibition on whom the performer drops some article.

(1) Injury to the person primarily concerned (1).—(Here it

might be argued that if the risk were u^ertakgn in pii rgnaj>pp^

of a,^contractj^othing is'”recoverable~15yTET injured person!

<^ecause a contract to commit a tort is nnl^wfjiL
J
But this!

proposition is too wide and it needs a good deal of qualifica-

tion. In the first place, a contract whereby A agrees that B
shall commit an injury to A, which would otherwise be a tort,

I is often perfectly lawful: e.g., a private nuisance is frequently

I permitted by a contract, and so are trespasses.

^condly. It is not always true "that, even if (A and B agree

between themselves to commit a tort against a third party^the

agreement is unlawful: e.g., if they agree to trespass on C’s

land in order to decide a disputed right of way. Probably
i

the law is best stated by saying that(where the conduct con-

templated is likely to menace public morality or safety, or

(more broadly) is contrary to public policy, any contract to

pursue such conduct iS unlawful, and nothing is recoverable

by the injured party (m)^i Ex turpi causa, non oritur aciio.

If this be the correct principle, contracts for cinematograph

risks of the kind to which we have referred appear to be

unlawful. ^Contracts for danger-ous experiments in physiology

are much more doubtful.^ They at least have a scientific
,

purpose which is absent trom film risks; perhaps they ard-’

lawful unless the degree of danger is very great. It must bei

remembered that there is no fixed line for determiping wha^

« •

(l) "Winfield, Province of the Law of Tort, 82—91, where the matter is

'treated more fully. IffUSE?
(m) Dann v. Curzon (1910), 104/L. T!f66, is a curious illustration.

§ 13,

(1) Whe
actor 18

injured.
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§ 13 . is public policy. At any given time it is the sense of the

community as interpreted by the Courts (n).

But we have still to consider the position of the injured

partyTwhere* there is no contractJJTpr where, even if there is

one,* he wishes to sue in tort.j Can he be met successfully by

the defence volenti non nt injuria ? Unfortunately the

reported cases and dicta (o) are scanty and the text-books are

not in agreement (p). Perhaps the true principle is that

which we have suggested in the law of contract. Where the

1
process or occupation is unlawful and where, consequently,

the defendant cannot successfully plead volenti non fit injuria

against a plaintiff who has been injured, it does not necessarily

follow that the plaintiff can always maintain an action in tort

or that he can never maintain one. Either way, unjust results

might ensue, and neither view is supported by authority. A
more • acceptable rule is that tha plaintiff can sue for, and

j

recover, damages in tor^^nless allowing him to do so would

be against public pohcy in general, or would be the condona-

1 tion of a breach of public morals or public safety in particuJarji

^hus,4n a boxing match, the plaintiff may have inadyertently

• committed a breaclT of the rules and this may have provoked

the defendant to assault him. To an action for this assault,

the defendant cannot plead volenti non fit injuria, for such a

blow is not a lawful incident in boxing. Nor can it be doubted

that the plaintiff could recover at least nominal damages for

the assault. There would be nothing contrary to public policy

in allowing him to do so. On the other hand, if the whole

contest be illegal, like a fight with bare fists, it would appear

to be against public policy to allow either combatant to bring

an action for assault against the other (q). It seems, then.

(ii) 42 Harvard Law Review, 96—100. At a tight-rope walking exhi-

bition in Birmingham in 1863, the female performer, who had Enveloped
her head in a sack, fell and was killed. No legal proceedings seem to have
been taken, but the accident provoked a stern remonstrance from Queen
Yictoria to the Mayor of Birmingham: Ballantme, Experiences (1883),
383—384.

(o) Clark’s Case (1596), 5 Rep. 64a; Matthew v. Ollerton (1694), Comb.
218; Boulter v. Clark (1717), Buller N. P. 16 (cited by Cave, J., in H. v.

Coney (1882), 8 Q. B. D. 534, 538); Chrislophersan v. Bare (1848), 11
Q. B. 473; Haukins, J., in R. v. Coney, supra, at p. 553. These are
discussed in Winfield, op. cit., 87—88.

(p) Pollocjf, Torts, T26. Salmond, Torts, § 8 (4). Clerk ifc Lindsell,
Torts, 202. Addison, Torts, 70, expresses no opinion. The viewp are
summarised in Winfield, op. cit., 86, note 2.

(q) “ The injuries given and received in piize-fights are injurious to the
public, both because it is against the public interest that the lives and the
health of the combatants should be endangered by blows, and because prize-
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iat different conclusions are possible even with respect to thfes
^

§ tS.

feme tort, and this must necessarily be so wherever public

policy is in question (r).
*

(2) Injury to a third person.—Suppose that a spectator at! (2) Wtere

jsome unlawful contest or exhibition is injured by one of thei

participants in it, can he be met by the defence volenti non

injuria if he sues the person who injured him ? Here again*

authority is scanty, but the principle would appear to be that!

he can recover unless he fully appreciated the ..risk and never-

theless decided to encounter it

J

^). Certainly he can do so

where the, harm”arose from some act occurring in a lawful

game but which was nnt. a lawful incide-nt in it, e.g., where a

golfer is merely exhibiting a stroke, instead of playing the ball,

and carelessly strikes an unwitting spectator in the face (t).

I
(b) The consent must be freely given.—Only two matters

call for comment here. Children._Ql-teiider ..yeMg-frequentlv

protest vigorously against requisite medicine or surgery, but

the practitioner *Fas sufficient lepal protection in the consent,

on behalf of the child, of its parent or gua^ian. Presumably

a similar rule applies to insane persons, ^ut upon another

point the law is not so clear^^What is the eSect of a consent

obtained by fraud .^Jj^s a general rule it is equivalent to no

consent at all. In criminal law, however, the rule is subject

to this qualification with respect to assaults, ^ Where the fi aud

on the victim induces a mistake, not as to the real nature of

the transaction, but merely as to the consequences of the

transaction, no assault has been committed^ Thus, -while it is

the felony of rape for a singing master t6 sedijpe' a female

fights are disorderly exhibitions, mischievous on many obvious grounds.”
Per Stephen, J., in R. v. Coney (1882), 8 Q. B. D. 534, 549. See, too,

Mathew, J., at p. 544. The fight was apparently with bare fists. The
case was a criminal one, but the reasoning is well fitted to preventing either
combatant from suing the other for injuries received. See, loo, R. v.

Donovan, [1934] ^ K. B. 498. Clerk & Lindsell, Torts (8th ed.), 174,
questioned whether two men who have been guilty of indecent conduct
towards each other could bring cross-actions for assault. Nou I think,
upon the principles stated above, for a more outrageous attempt to abuse
legal procedure could scarcely be imagined. The 9tb cd. (1937) 202, omitted
the passage.

(r) Tor American law, see Bolileii, Studies in the Law of Toits, 577, seq.
(s) A Northern Ireland decision (lihKec v. Malcohnson. [1925] ]N\ 1.

120) supports tins. A spectator of some motor-cycle races was killed by k\

cycle which wobbled and hit him. The contest was a nuisance and there-

fore unlawful, i Held, an action was maintainable against the rider of ihe
cycle on behalfVf the spectator's relatives under Lord Campbeirs Act, 1846

it) Clcghorn v. Oldluun (1927k AS T. L. B 465; (Rilmuie v. L.C.C.
[1938] 4 A. E. E. 331.
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§ 13- pupil aged sixteen years, by fraudulently making her believe

' that this would improve her voice (u), y^et it is no criminal

'offence for a husband to infect his wife with venereal disease,

even though she would never have consented to the ,ponnexion

' if she had been aware of his condition (a:). In the first case

the mistake went to the root of the transaction because the

j

pupil regarded it, not as sexual intercovuse, but as a surgical

,
operation. In the second ease, the wife was well aware that

' she was having such intercourse with her husband, but was

: mistaken as to its possible effects.,/' It has been stated that

this distinction taken by criminal law applies also to the tort

of battery and that no action for it is maintainable where the

victim’s mistake is as to the consequences of the act done and

not as to its real nature (a); but there is no English decision

on the point and the law must be regarded as uncertain. In

the Irish case of Hegarty v. Shine (b), the plaintiff wis

infected by her paramour with a venereal disease the existence

of which he concealed. Shfe sued him for assault. The Court

of Appeal dismissed the action, partly on the ground that

merejconcealment was not such a fraud as to ^^tiate consent,

partly because ex turpi causa non oritur actio (c). y/
On the point of consent being negatived by fraud, it is not

clear why the iminunity of the offender for a criminal assault

should^e applied by analogy to liability for the tort of battery.

It must be recollected that there is a special reason for denying

criminal '{lability; if no consent be given to sexual connexion

and this were held to be a criminal assault, it must logically

be also the very serious felony of rape (d). Such grave conse-

quences would not necessarily follow if it were held to be the

tort of battery. However, quite apart from battery, the

wrong may possibly fall under another species of tort,

—

^^hysical harm to the person not falling under trespasses to the

person : see § 68, post.
^
It is probably not the tort of deceit,

for deceit requires some false “ representation by the
_

(u) R. V. Wtlhams, [1923] 1 K B 340.
(x) R. V. Clarence (188*^). *22 Q. B. D 23, especially Stephen, J., at

p. 43. It would appear from pp. 35, 45, 63, r6id. , that R. v. Benncit (1868).

4 F. & F. 1105, can be supported, if at all, only on the ground that the

girl was asleep at the time ot the prisoner’s connexion with her, and that

she therefore gave no consent at ail.

(a) Clcrk“'& land^cll. Toils, 10th ed , 260. (b) (1878), 14 Cox 0. C. Ii5.

(c) Note that even if the parties had been husbahd and wife no action

would have been maintainable according to English law, because actions

in tort between husband and wife are not in general permissible. Po«fc,

§ 25. (d) R. V. Clarence (1888), 22 Q. B. D. 23, 36-^86, 45,^68,.’
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defendant and, although a representation may perhaps be

inferred from conduct, it cannot be deduced from mere

omission unless there be a legal duty to make the .representa-

tion {ey The unauthorised administration of a noxious drug,

whether by way of practical joke or otherwise, to a persion

who is unaware of its presence or nature, is not a criminal 1

assault (/). Nor is it the tort of battery, for there is no

application of force. But it might be infliction of physical
|

harm of the type noticed above.

(c) The maxim is volenti non fit injuria; it is not scientif

non fit injuria.
'

^It does not follow that a person always assents to a risl^

merely because he knows of it.^ The most conspicuousTirus-'

trations of this have occurred in harm sustained\by workers in

the comrse of their occupations. Until the lattei', half of tte

nineteenth century, very little attention was paid by the law

to the safety of manual labourers, and several of the, decisions

on volenti non fit injuria went near to holding that Itnowledge

of risk in the employment invariably implied assent to it.

Protective legislation began to make notable headway 4rom
about 1860 onwards. And, quite apart from legislation, the

Courts, beginning with the judgment ofrBowen, L.J., iij

Thomas v. Quartermaine (1887) (g)|have declined to identify^

as a matter of course, knowledge of a risk with acceptance

of it (h).j In that case the plaintiff was an employee in the

defendants brewery. He tugged at a board in order to

remove it from the top of a boiling vat to which the board

served as a lid. The lid came away suddenly and he fell into!

a cooling vat, which was sunk in the floor three feet distantj

from the boiling vat. It was not adequately fenced and,

being full of scalding liquid, the plaintiff was severely injured.

A majority of the Court of Appeal held that his action was not

(e) Hetjartij V. Sfiiiic (18781, 1-1 Cox C. C. 145.

(/) R. V. DUworth (1843), 2 Moody & Rob. 531, where R. v. Button
(1838), 8 C. & P, 660, was not followed; R. v, Walkenden (1845), 1 Cox
C. C. 282; fi, V. Hanson (1849), 2 C. & K, 912,

The role adopted in the American Restatenient of the Law of Torts,

Vol, 1, § 57, is more certain and intelligible than our own. Fraud vitiates

consent unless the mistake thereby induced relates to a collateral matter,

t.e., IS one winch does not affect the plaintiffs realisation of the nature

of the injury inflicted upon him, but which leads him to assent to an injury

(the nature ol which he knows) because he believes it is to hiJf advantage
to assent thereto. •

(g) 18 Q. B. D. 683. Cf. Bloor v. Liverpool, etc., Co., Ltd., [1936]

3 A. E. E. 399.

(/i) T. Beven m Journal of Comparative Legislation (1907), 185—195.

§ 13 .

(e) Know-
ledge does not

necessarily

imply assent.

Thomas v.

Quarter-

maine.
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§ 13. maintainable. Bowen, L.J., who was one of the majority,

pointed out that the danger was one which was incident to a

perfectly lawful use of the defendant’s premises, that it was

visible, that it was appreciated by the plaintiff and that he

voluntarily encountered it. The actual decision in Thomas v.

Quartermaine has not escaped criticism (i), but no exception

has ever been taken to Bowen, L.J.’s opinion that mere per-

ception of the existence of a danger is not the same thing as

comprehension of it (k).

Smith V.
^

tThis doctrine was driven home by the House of Lords in
Balter.

ISmith v. Baker (1), where it was held that volenti non fit

'injuria had no application to harm sustained by a man from

the negligence of his employers in not warning him of the

moment of a recurring danger, although the man knew and

understood that he personally ran risk of injury if and when

the danger did recur. He worked in a cutting on the top of

which a crane often jibbed (i.e., swung) heavy stones over his

head while he was drilling the rock face in the cutting. Both

he and his employers knew that there was a risk of the stones

falliag, but no warning was given to him of the moment at

which any particular jibbing commenced. A stone from the

crane fell upon and injured him. The House of Lords held

that the defendants were liablei) Lord Herschell admitted

that “ where a person undertakes to do work which is intrin-

sically dangerous, notwithstanding that reasonable care has

been taken to render it as little dangerous as possible, he no

doubt voluntarily subjects himself to the risks inevitably

accompanying it, and cannot, if he suffers, be permitted to

complain that a wrong has been done to him, even thotigh the

cause from which he suffers might give to others a right of

action but he added, “ where ... a risk to the employed,

which may or may not result in injury, has been created,or

enhanced by the negligence of the employer, does the mere
continuance in service, with knowledge of the risk, preclude

the employed, if he suffer from such negligence, from

(0 Lord Herscliell in Smith v Baler. [1891] A. C. 325, 366—367. Cf.
Lord Morns, ibid , at pp. 368—36'); also i’oUock, Toits, 131; Salmond,
Tons, 38, note (l»). In one point, T/iomws' Cast cannoi be supported; the
Judges decided as a matter ol Jaw that tlie facts amounted to assent, but
it IS DOW Settled that the jury must decide this: Yarmouth v. France
(1887), 19 Q. B D. 647, 653—655; Stntth^. iJaker,^ [1891] A. C. at p. 366.
Neither of these cases was cited in ^lepwrn~v7"Uldham (1927), 43 T. L. R.
465, 467, but the case was left to the jury in spite of ^wift, J.’s doubt,

(fe) 18 Q B. 1^. at p 696 U) [1891] A. C 325 (W. Cases, 1).
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' recovering in respect of his employer’s breach of duty?'" I

cannot assent to the proposition that the maxim, ‘ Volenti

non fit injuria applies to such a case, and that the employer

can invoke its aid to protect him from liability for his

wrong ” (?n). This hit the difference between the older and the

more modern view. There was no disagreement between the

two views as to the principle that “ a man who enters on a

necessarily dangerous employment with his eyes open takes it

with its accompanying risks ” (n). But some of the earlier

Jiidges like Lord Bramwell credited the worker with a vision

keen enough not merely to anticipate the normal risks

incidental to his work, but also to foresee negligence on his

employer’s part, and this harsh fallacy was exposed and

rejected in Smith v. Baker. Certainly the plaintiff knew of

the particular danger which injured him; but that danger was

not inevitable, and there was negligence on the defendants’

•part. In volenti non fit injuria a consent given under proteslj

is no consent where a man has to take his choice between thatl

and giving up an occupation which is not normally danggrous;

and drilling holes in a rock is not normally dangerous; it was

only the defendants’ negligence that made it so (o).

* The difference between sciens and volens is also illustrated

by Dann v. Hamilton, where it was held that A, a passenger

in the car of a friend, B, who was driving it and who, to the

^ knowledge of A, was under the influence of drink, could never-

theless recover damages against B for injuries sustained from

an accident caused by B’s negligent driving; but perhaps not

if B’s intoxication were so extreme and glaring as to make

(m) Ibid., 360, 362; Bowater v. Rowley Regis B. G., [1944] K. B., 476,

and Baker v. James, [1921] 2 K. B. 674, illustrate the same point. It may
be added here that volenti non fit injuria, is no defence to breach of a

statutory duty cast upon an employer: Wheeler v. New Merton Board
Mills, Ltd., [1933] 2 K, B. 669; post, § 32. The phi'ase "absolute"
statutory duty us»d by some of the Judges (pp. 673, 694) seems to mean
no more than a duty cast upon the employer which he must see performed
whether he delegates it to some one else or not (p. 689).

(n) Cockbum, C.J., in Woodley v. Metropolitan District Ry. (1877), 2

Ex. D. 384, 388. '

(o) " Freedom of choice predicates, not only full knowledge of the
circumstances upon which the exercise of the choice is conditioned, in order
that he [the plaintiff] may choose wisely, but the absence from his mind
of any feeling of constraint, in order that nothing shall interftlre with the
freedom of his will ” Scott, L.J., in Bowater v. Rowley Regis B. G..

[1944] K. B. 476, 479; Read \. Lyons ,C Co., Ltd.,- [1945] K. B. 216 (in

the appeal to the H. L., [1917] A. C. 1.56. the pica of volenti non fit injuria

was dropped).

§ 13 .

W.T. 3
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§ 13. A’s acceptance of a lift in the car an obviously dangerous

operation (p).

Rescue cases. Rescue Cases (q).—What are called “rescue cases”

deserve a sejiarate paragraph, for they straddle three branches

of the law,

—

volenti non fit injuria, remoteness of consequence

and contributory negligence, and the two latter may for con-

venience’ sake be considered here as well as the former in this

connexion. Rescue cases are typified by A’s death or injury

in rescuing or endeavouring to rescue B from an emergency

of danger to B’s life or limb created by the negligence of C.

Is C liable to A ? Or can C successfully plead (i) volenti non

fit injuria; or (ii) that A’s conduct is a novus actus inter-

veniens which makes his injury too remote a consequence of

C’s initial negligence; or (hi) that A’s injury was due to

contributory negligence on his own part?

Until 1924, our law was almost destitute of any decision

on these questions (r). The American law reports, on the

other hand, from 1871 onwards contain some fifty cases which,

subject to the limitations stated below, confer a right of action

upon t'he rescuer or his representatives. In 193.5,• in Haynes

V. Hanvood (.s) our Court of Appeal adopted with some

cautious qualifications the same principle.

We can best consider the three defences of C to such an

action separately:

(i) Volenti non fit injuria.—Professor Goodhart, in sum-

marising the American cases, says :
“ The American rule is

I that the doctrine of assumption of risk does not apply where
' the plaintiff has, under an exigency caused by the defendant’s

wrongful misconduct, consciously and deliberately faced a

risk, even of death, to rescue another from imminent danger

I

of personal injury or death, whether the person endangered

1 is one to whom he owes a duty of protection, or is a mere

I stranger to whom he owes no such special duty ” (t). This

was accepted as an accurate representation of English law by

(p) [1939] 1 K. B, 509. The cnticism in 55 L. Q. R. 384, seems to be
justified. I\Ioreo\er, A might well have been regarded as disentitled by
contiibutoi} negligence from recovering.

(fjl 8ee Iholcbsor A. L. Goodharl’s article on “ Rescue and Voluntary
Assumption of 3iisk ” in, 5 Caml>ridge ]jaw Journal (1934), 192—203.
C. K. Allen, Legal Duties (1931), 217—220.

(r) Roebuck Norwegian Titanic Co. (1884), 1 T. L U. 117, seems to
have been ioi gotten soon after it was reported.

(v [1935] 1 K. R. 146 f\V. Cases, 5),

Ui 0 Caifibiidgc Law Journal, 196.
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Greer, L.J., in Haynes v. Harwood (u), where the Court of

Appeal affirmed a judgment of Finlay, J., in favour of ^a

policeman who had been injured in stopping some runaway

horses with a van in a crowded street. The defendant had

left the horses and van unattended on the highway and they

had bolted. The policeman, who was on duty, not in the

street, but in a police station, darted out and was crushed by

one of the horses which fell upon him while he was stopping

it. It was also held that the rescuer’s act need not be instinc-

tive in order to be reasonable, for the man who deliberately

encounters peril after reflection may often be acting more

reasonably than one who acts upon impulse (a).

One ventures to regret that the Court of Appeal were not more

explicit in the reasons which they gave for their undoubtedly

correct decision that volenti non fit injuria was no defence.

In fact, the defence seems to be irrelevant to the facts in

Haynes v. Harwood. We can concede that the risk run by

the policeman was incidental to his employment as a constable.

But here he was suing a third person whose undoubted tort

had caused him an injury to the risk of which the politftman

had never assented qua the third person, however much he

may have assented to it qua his employers. No one would

seriously argue that, because a policeman is bound to arrest

a felon and because he cannot object that injuries received

in the course of doing so are no part of the risks of his employ-

ment, therefore he loses his right to sue for battery a ruffian

who half murders him while he is effecting the arrest. Why
then should he lose his action for negligence against one who
injures him by negligence ? It does not follow that, because

\

1 assent to a particular risk in my relations with X, I also '

assent to a particular wrongful act of Y’s which causes the 1

risk .(h). I-

(ii) Novus actus interveniens, or remoteness of consequence.

The policeman’s act was that of a normally courageous man
in the like circumstances, and therefore was a direct conse-

quence of the defendant’s unlawful act; hence the injury which

he suffered was not too remote. “ The reasonable man here

must be endowed with qualities of energy and courage, and

(w) [1935] 1 K. B. at pp. 156—157, applied in The Gusty, [lOl'O] P. 159,
and Morgan v. Aylen, [1942] 1 A. E. 11. 489.

(a) [1935] 1 K. B. at pp. 158—159, 164.

(b) Perhaps Finlay, J., had this in mind in Haynes v. Harwood, [1934]
2 K. B. at p. 216, in his quotation from Lord Halsbury.

§ 18 .
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§ iS. he is not to be deprived of a remedy because he has in a marked

degree a desire to save human life when in peril ” (c). And,

even if his duty to intervene were merely a moral one in this

case, still “ the law does not think so meanly of mankind as

to hold it otherwise than a natural and probable consequence

of a helpless person being put in danger that some able-bodied

person should expose himself to the same danger to effect a

rescue ” (d). This would cover the case, not merely of the

policeman, but of any bystander who had attempted to stop

the horses with any reasonable prospect of success even if he

risked his own life in the act. Nor would it sanction any

foolhardy or unnecessary risks, such as an attempt to stop a

runaway horse on a desolate country' road (e). Here, as else-

where in innumerable legal relations, the test is,
“ What is

reasonable ? ” And it is unreasonable to go to the assistance

of a driver merely because he shouts for help to pacify a

restive horse which has bolted into a field but which is

endangering nobody (/)./ (iii) Contributory negligence.—This is never a defence

unles? it is the deeisive cause of the nlaintiff’s injury. In

Haynes v. Harwood, it was set up but was not rnuch pressed.

Indeed, the earlier case of Brandon v. Osborne, Garrett

Co., Ltd. (g), had made it improbable that it would have met
with -any success. There, X and his wife were in a shop as

customers. Owing to the negligence of the defendants who
were repairing the shop roof, some glass fell from a skylight

and struck X. His wife, who was unharmed herself, but who
reasonably believed X to be in danger, instinctively clutched

his arm and tried to pull him from the spot, and thus injured

,

her leg. ,^jft, J., .held that there was no contributory negli-

gence on her part, provided, as was the fa^, she had done no
: more than any reasonable person would have done.

Do the rules just stated apply where the person who is

rescued is the person who was negligent, instead of being some
-

(c) Maugham, L.J , [1935] 1 K, B. at p. 162.

(d) Pollock, Torts (13tli ed.), 498, cited by Maugham, L.J., in Haynes
V. Harwood, [1935] 1 K. B. at p. 163.

(e)
,
Maugham, L J., thid., at p. 163.

(/) Cutler V. United Dairies (London), Ltd., [1933] 2 K. B. 297. That
seems to bs, the interpretation of this case by the Court of Appeal in Haynes
V. Harwood who, while they recognised the decision ai sound, disapproved
of some dicta of ficrntton, L.J.. in it. See, too,* Sylvester v. Chapman,
Ltd. (1935), 79 S 3. 777; and Goodhart, 5 Cambridge Law Journal,
192—203.

(g) [1924] 1 K. B. 548.
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third, party endangered by the negligent person’s conduct ?

So far we have been considering a case in which A is injured

in trying to rescue B from the effects of C’s negligence. But is

the position the same if A is injured in trying to rescue C him-

self from peril caused by C’s negligence ? Would it have made

any difference in Haynes v. Harwood if the person by whose

negligence the horses had bolted had been imperilled and had

been saved by the policeman ? On principle, it seems that

there ought to be no diSerence. C ought to be just as much
liable in the one ease as in the other (h). The only qualification

appears to be this. Unless C is under a legal duty to A to take

care, he commits no tort at all by being careless. ' If C, a

competent mountaineer, undertakes a dangerous climb and

gets into difficulties from which he can be rescued only by
other experts, and A, who is such an expert, is injured in

effecting his rescue, C is not liable to A, for he owes no legal

duty to A in such a case. But circumstances might possibly

put him under a legal duty; e.g., if C were notoriously incom-

petent, had told A that he intended to undertake the risk, had

been urgently advised by A not to do so and had nevertfl'eless

ignored the^dvice although he knew well that if he got into

difficulties'^would certainly form one of a rescue party. It

is hard to see why such facts should not create a legal duty on

C’s part to take care as defined in Chapter XVI on Negligehce

(post).

Another question is whether a man would be justified in
'

running risks to life or limb in order to save his own or other

people’s property from evil consequences threatened by the

wrongfi^conduct of another person. In Hyett v. G. W.
Ry. (i^ the plaintiff was injured in attempting such a rescue

and the Court of Appeal held that, on the facts, his conduct

§ 13 .

(h) Dupuis V. New Regina Trading Co., Ltd., [1943] 4 D. L. R. 275
(Saskatchewan) faronrs this view, though on the facts it was held that the
defendants were n%t liable because they had not been negligent. An
employee of theirs, by her negligent conduct, had put herself m peril and
D was killed in trying to rescue her. App.'irently D would have had no
remedy against the employee, because there was no obvious danger m going

to help her, and the case was not one of “ rescue ” at all (pp. 285-286).
(i) [1947] 2 A. E. R. 261 (the property was that of another person; if

it had been the plainlill's pioperly. piesuniably Ins claim would have been
even stronger). In D’Urso v. Sanson, [1939] 4 A. E. R. 26, 59, it was
unnecessary to decide the point. In the Scottish decision. Steel V. Glasgow
Iron iC Steel Co., [1944] S. C. 237, such an action was held to be main-
.tainable subject to the conditions that (1) the rescuer’s act ought reasonably
to have been contemplated by the defendant, and (2) the risk undertaken
must bo reasonable in relation to the interests protected.
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§ 13 . vras reasonable and that the defendants wfre liable; the Court

seems to have taken it for granted that the doctrine of Haynes

I

“v. Harwood applies to rescue of property as well as to rescue

' of the person. In America the decisions are not uniform, but

Professor Goodhart’s suggestion is that the only difference

between the life and the property cases is that a rescuer would

not be justified in exposing himself to as great danger in

saving property as he would in saving human life (j). In

general, this seems sound in principle, though particular cases

are imaginable in which the rescuer might reasonably en-

counter just as much danger in trying t(> preserve property

as to preserve life; e.g., where documents of great national

importance, and of which no copies exist, are in peril of being

destroyed by a fire caused by the tortious conduct of some

person other than the rescuer.

The scope of volenti non fit injuria has been sharply defined

in the particular ease of harm suffered by one person owing

to defects in the premises of another on which he happens

to be. This is eonsidered in Chapter XX.11 on Uangetons

yStrmrtures fjt).

The maxim 1 Volenti non fit injuria must be distinguished from two
*

'other defences in the law of tort. They are contributory

[negligence and inevitable accident.

(1) Con- 1 (1) Contributory negligence.—If, though the defendant

n^gli^e'nce
negligent, the plaintiff has also been negligent, this

is described as contributory negligence
;
and the plaintiff’s claim

is modified by the Law Reform (Contributory Negligence) Act,

1945 (post, § 126). Now, Bowen, L.J., considered this to be

quite different from volenti non fit injuria, for where a danger,

not unlawful in itself, is visible, apparent and voluntarily

encountered, there is no doubt that the defendant can success-

fully plead the maxim
;
but he ought not in such circumstances

to be able to plead contributory negligence, for ex hypothesi

there is no original negligence of his to whicjh the plaintiff’s

negligence can be contributwry (1). However, this distinction

has not been closely observed in practice- Suppose that the

(;) 0 Cari-brKlg( ]Lla^^ Joiiina’, 198
(h) Hall V BrooKlands Anio Racinfj Club, [19333 ^ li- 205, is an illus-

tration. See, too. Letang v Otlaica Elednc Hy
, [1926] A. C 725. Note

that the National Insurance (Industrial Injuries) Act, 1946, s, 10, includes

in the “ course of employment ” steps taken by tho insured person to rescue
persons or property on his employer's premises

(i) Thomas v. Quarlermaine (1887), 18 Q. B. P- at pp. 698—699. See
too, P. H. Bohlen, Selected Essays on Torts, 500—601.
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plaintifi in Smith v. Baker had said: “ I know that you, the

defendants, created this risk, and I know its extent. I know

also that you are negligent in having created it. But I am wilV

ing to. take my chance of being injured by it”. Surely the

correct defence would then have been contributory negligence

and not the maxim. Yet there are dicta that leave the point

doubtful (m).

(2) Inevitable accident.—This is harm not avoidable by\

any such precaution as a reasonable man could be expected*

to take. Here the defendant, if he is to be successful, must*

prove that there was no negligence on his part; but that is

not necessary in volenti non fit injuria.

Plaintiff a wrongdoer.—It is convenient to notice here that

the mere fact that the plaintiff is a wrongdoer is, in general,

no defence to an action in tort (n). If the rule were otherwise

it would lead to the absurd result that if you stole a bottle

of whisky belonging to me, I could not sue you for the tort

of conversion if it appeared that I bought the bottle during

hours prohibited by the Licensing Acts. Probably the rule

is that suggested by Sir Frederick Pollock. A wrongdoer is

not disabled from suing in tort “ unless some unlawful act or

conduct on his own part is connected with the harm suffered

by him as part of the same transaction ” (o). It that be so,

he can recover unless his case falls under (i) volenti non fit

injuria, or (ii) remoteness of damage. There is no need' to

recognise any such special defence as “ the plaintiff was a

wrongdoer ”. Suppose that A, in breach of a statute, is

carrying explosives in his pocket in a public street, that he

(m) Lord Herschell, in v. Bnkp.r^ [1891] A. C. at pp. 361—362.

Scrution, L.J., in Cutler v. United Dairies (London), Ltd.., [1933] 2 K. B.
297, 303; Finlay. J.. and tine C. A. in Haynes v. Harwood . [1934] 2 K. B.
240; [1935] 1 K. B. 146; Asquith, J., m Dann v. Hamilton, [1939] 1

K. B. 509, 516—517. It is submitted that the correct scientific view is

stated in Pollock, Torts, 129—131. It should be added that volenti non
fit injuria has been regarded as another way of saying that the damage is

too remote: Scrut^n, L.J., and Finlay, J., supra. But this also implies
that the defendant has done something wrong to begin with, and it seems
inconsistent with the true theory of the* maxim.

(n) There are many cases on this in the American law reports. See
H. S. Davis in Selected Essays on the Law of Torts (1924), 558—571.

Some of them are too extreme to be palatable to any English Court, eg.,
denial of redress for accidents occurring during Sunday travel in States
which have prohibited it. But on a statement of principle, American law
does not differ notably from our own. Nearly all the Courts of,Jast resort

m the United States agree that any illegal act of the plaintiff which con-

tributes essentially to his injury will prevent recovery; where they differ

is as to what constitutes a contributory cause: ibid. 558, note 1.

(o) Torts, 137—138,

39
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(2) Inevitable

accident.
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wrongdoer.
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§§ 1*3, 14.

Mistake.

Usually no
defence.

is jostled by B, who knows nothing of what A has in his

pocket, and that an explosion occurs which injures A (p). If

A. sought to recover damages from B, B’s defence would vary

according to circumstances. If the jostling were neither

intentional nor negligent, B could plead volenti non fit

injuria (g); if it were negligent, he could set up remoteness

of damage; or, alternatively, the damages recoverable might

be reduced on the ground of A’s contributory negligence; if

it were intentional he might again argue for remoteness ^of

damage. We cannot say, without knowing more of the facts,

whether any of these defences is likely to be successful. What
is important here is that B’s defences are adequately covered

in the modes above indicated without any necessity for con-

sidering the fact that A happens to be criminally punishable

for carrying explosives on the highway (r). Another example

would be that of a motorist who breaks the law by driving

at forty miles an hour through a town in which a speed limit

of thirty miles an hour has been fixed, and is injured by the

upsetting of his car owing to bad repair of the road surface.

^It iy’submitted that if the decisive cause of the accident were

his excessive speed, he ought not to recover damages because

they are too remote, or even if they are not too remote, the

amount recoverable is reducible because of his contributory

negligence; but that if the accident would have occurred even

if he observed the speed limit, he ought to be successful in his

action (s), unless the bad repair arose from mere nonfeasance.

{Post, § 133).

Of harm inflicted on trespassers we shall speak under

“ private defence ” and it will be seen that the mere fact that

they are trespassers does not outlaw them (t).

^ 14. Mistake.

Mistake, whether of law or of fact, is usually no ground

of exemption from liability in tort. There is no need to

discuss the rule, ignorantia,, juris non excusat, for that is not

peculiar to the law of tort and has been analysed in books on

(p) Ibib example is given by Sir Frederick Pollock, ibtd.

iq) Oi peiliaps inevitable accident; but it seeinB unfair to compel B to
disprove any negligence on his pait in such circumstances.

(r) Tl36 Amencan cases cited by Mr. Davis in his article {ante, note (n)

)

are treated on the basis of remoteness of damage.

(s) The case actually occurred m America: Heland v. Lowell 3 Allen
(Mas^.), 407; Davis, op. cit., 562—-563.

Ct) Post, § 17.
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jurisprudence. But the rule as to mistake of fact needs some § ti.

investigation. It lias been pushed to harsh lengths, especially

in the tort of conversion where an auctioneer, who innocently*'

sells A’s goods in the honfest and reasonable belief that they

belong to B on whose instructions he sells them, has been held

liable to A (w). The rule has been defended on the ground
that, if it were otherwise, the Courts would find it difficult

to discover, as a matter of evidence, whether the belief were

honest and reasonable (a). But this is not convincing, for the

Courts actually do make this inquiry in criminal law, where
mistake of fact is, subject to certain limitations, a defence (b).

Moreover, in the law of tort itself they are repeatedly called

upon to ascertain whether a man has acted “ reasonably ”

(e.g., in negligence), whatever may be the evidential difficul-

ties incidental to the question; and, be it noted, mistake is

sometimes an element in determining reasonableness. Finally,

if the burden of proving mistake were, as it always ought to

be, on the defendant, it is not likely that he would undertake
' it without solid reasons in support of it.

But however much the rule may be open to criticism there

is no doubt that it is law and it is probably due historically

to the stringent liability attaching to trespass to property and

to the person. This heritage still sticks in the law in many
directions, though it has been removed in others. Matters

have perhaps gone too far now to make mistake of fact a

general defence in the law of tort, for a good deal of the

law relating to trespass, conversion and wrongs of strict

liability would need recasting; so, too, as to torts analogous

to trespass, such as interference with easements and profits a

prendre. The typical example of strict liability is Hylands v.

Fletcher (c). Once admit reasonable mistake as a defence to

it, then almost the whole of such liability would disappear

and coalesce with the ordinary tort of negligence.

Such exceptions as there are to the rule depend upon Exceptions,

whether the defendant acted reagonably or not. There are

several torts in whieh liability hangs upon whether a reason-

able man would have done what the defendant " did, and
mistake becomes relevant here, beeause a man may quite well

(«) Consolidated Co. v. Curtis, [1892] 1 Q, B. 495.

(a) Salmond, Torts (7tli ed., 1928), § 3 (3); but Dr. Slallybrass does

not include this in later editions, § 5 (3).

(b) Kenny, Criminal Law (15th cd.), 78—80.

(o) (1868), L. E, 3 H. L 330; post, § 140.
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§§ 14
,
18 .

Diatiiiguish

inevitable

accident.

Inevitable

accident.

make one and yet be behaving reasonably. Thus the plaintiff

in malicious prosecution must prove lack of reasonable and

probable cause for the prosecution, and in false imprisonment

reasonable belief on the defendant’s part that he has a right

to arrest the plaintiff is in pertain circumstances a defence.

In defamation, mistake is relevant in some instances of publi-

cation and privilege. A mistaken belief is a defence to an

action for deceit. Again, vicarious responsibility of a master

for the tort of his servant may be negatived by a mistake of

the servant which puts his wrongdoing outside the course of

his employment (d). And a mistake induced by the plaintiff

himself may be a defence, e.g., where, as a practical joke, he

leads a policeman to arrest him for a crime which he has not

committed.

Mistake must be distinguished from the defence of inevit-

able accident. In mistake the effect produced is intended and

the error consists in thinking that such effect is not tortious;

in inevitable accident the effect is not intended. If I have a

tree ten feet from my neighbour’s boundary and erroneously

believe his land to be mine, and I cut the tree so that it falls

on his land, that is a mistake and is no defence to an action

for trespass; but if I knew the land to be his and I cut the

tree with all due precaution but it nevertheless falls on his

land, that is inevitable accident and I am not liable (e).

Again, if I deal with your goods in the honest, but

erroneous, belief that I have the right to do so, that is mistake

and it constitutes no defence to an action for conversion

against me {/). But if I am thrown upon your goods as the

result of the wilful or negligent act of a third party, that is

inevitable accident and I am not liable for trespass.

15. Inevitable accident.

Inevitable accident is defined by Sir Frederick Pollock as

an accident “ not avoidable by any such precautions as a

reasonable man, doing suclj, an act then and there, could be

expected to take ” (g). It does not mean a catastrophe which

(d) Cf. Poland v. Parr, [1927] 1 K. B. 236.

(e) C. B. tVhittier in lo Haivard Law Review (1902), 335—352,
especially 336. Cf. Jeremiah Smith, 30 Harvard Law Review (1917),
326—327j, 0. VV. Holmes, Common Law (1911), 97.

(/) Stephens v. Elwall (1815), 4 II. & S. 259; Garland v. Carlisle (1837),
4 Cl. & I’m. 693.

ig) Torts, 107. Cf. The Marpesia (1872), L. E. 4 P. C. 212, 220: " an
inevitable accident m point of law is this; viz,, that which the party
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could not have been avoided by any precaution whatever, but § IB-

such as could not have been avoided by a reasonable man at

the moment at which it occurred, and it is common knowledge

that a reasonable man is not credited by the law with per-

fection of judgment. “ People must guard against reasonable

probabilities, but they are not bound to guard against fantastic

possibilities ” (h).

Inevitable accident is undoubtedly a defence at the present Earlier

day, but Sir Frederick Pollock pointed out that there was

some questioning of this in time past, although there was very

little real authority for such doubt (i). Independent investi-

gation leads me to conclude that no reported decision is dis-

coverable which negatives inevitable accident as a defence.

Yet it would be idle to deny that at one time the idea that it

was no excuse was in the air, even if it never took concrete

form. The chief causes for this were three, (i) Some dicta

and ill-reported cases countenanced the idea, (ii) It was

further favoured by the old rules of procedure which made it

necessary for this defence to be pleaded expressly in many
actions; occasionally a defendant who, on the facts, had*the

defence, forgot this rule and lost his case, and it was hastily

inferred by later writers that he had never had it.

(iii) Another hasty inference was that, because liability

in early English law was strict, therefore a man “ acted at his

peril
” and was never excused by sheer misfortune. But this

is an over-statement. Liability for all trespasses was stern,
;

but it was never absolute, as will be shown when we come to
j

deal with torts of stric^liability (k). Among the dicta, some

importance has been attached to one of Grose, J., in Leame
V. Bray (1803) (1): “Looking into all the cases from the Year

Book in the 21 Hen. VII, 28a, down to the latest decision on

the subject, I find the principle to be, that if the injury be

done by the act of the party himself at the time, or he be the

immediate cause* df it, though it happens accidentally or by ‘

misfortune, yet he is answerable in trespass ”. For this

charged with the oiTenee could PxOt possibly prevent by the exercise of

ordinary care, caution, and maritime skill.” The Saint Angus, [1938]
P. 225; Ryan v. yoimgs, [1938j 1 A. E. K. 522. Beven, Negligence in

Law (1th ed.. 1928), i, 697—712, gives the history of the topic.

(h) Lord Dunedin m Fardon v. Harcourt-Rivingion (1932), 1^6 L. T.
391, 392,

(i) Pollock, Torts, 106—115.

(ft) Post, § 140; 42 L. Q. K. (1926), 37—51,
(i) 3 East 593, 600.
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§ 15. sweeping assertion the learned Judge produced no authority

except the Year Book cited. It does not go anything like

"the length of his opinion. /The defendant was held to have

no defence to trespass ()?i) in taking tithe corn which was lying

cut on the parson’s land and storing it in the parson’s barn,

because it was in danger of being destroyed by beasts going

on the land. But it is difficult to see why Grose, J., regarded

this as inevitable accident, for in the case itself Kingsmill, J.,

said :
“ though the corn was in danger of being lost, yet it

was not in such danger that the party shall not have his

remedy ”. This looks as if there were some facts, not dis-

closed in the report, which showed that the defendant had

overrated the peril, and had acted unnecessarily. Far from

denying inevitable accident as a defence, Kingsmill and

Rede, JJ., put several examples to the contrary. Cases

subsequent to that of Henry VII do not lend any more real

support to Grose, J.’s, opinion. Indeed, there are decisions

the other way (n).

The air was finally cleared in 1891 by Stanley v. Powell (o),

the‘%oundness of which is now unquestioned save by extremists.

Powell was one of a shooting party. He fired at a pheasant.

A pellet from his gun glanced off the bough of a tree and

wounded Stanley, who was carrying cartridges and game for

the party. Stanley sued Powell, who was held not liable for

negligence because there was none, nor for trespass to the

person because the harm was accidental in the sense that there

was no neglect' or want of due caution in its occurrence.

Scope. What is the scope of inevitable accident ? Is it a possible

defence to any tort ? The better opiiflon seems to be that it

is, with the probable exception of the rule in Rylands v.

Fletcher (p), according to which the occupier of land is liable

for damage done by the escape of noxious things from it. But

{m) For technical reasons judgment was not given against him.
(n) Mitten v. Faudrye (1624), Popham 161; approved m Beckwith v.

Shordike (1767), 4 Burr. 2092. ^94; v. Heaven (1797), 2 Esp.’ 533
(sudden fright of coach-horses). Bacon Abr. (7th ed.), Trespass (D), 2.

(o) [1891] 1 Q. B 86 (W. Cases, 8), in effect following Holmes v.

Mather (1875), L. K. 10 Ex. 261. See, too, Atkin, L.J., in Manton v.

BTocklcbank, [1923] 2 K. B. 212
,

229. Beven, Negligence in Law, i,

710—712, IS a mixture of fair and unfair criticism of tlie case. See, too,
Mr. P. Landon in Ins eduion ot Pollock, Toils, UO— 115. Later cases
illustrating the principle are: Pardon- -7. Harcourt-Rivington (1932), 146
L. T. 391; Jones v. L.C.C. (1932), 48 T. L. B. 577; and the Canadian
decision of Slatienj v. Haley, [1923] 3 D. L. R. 156; 37 Harvard Law
Review, 163—164.

(p) (1868), L. R. 3 H. L. 330; post, § 140.
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we shall see that, even if inevitable accident is no defence to §§ ts, 16 .

this, still the “ act of God ” is (post, § 142) and that covers

some, though not all, of the same ground. It has been con-

tended that in two other instances inevitable accident cannot

be pleaded. They are where damage has been done (i) byf

cattle trespass, (ii) by the escape of fire (q). As to (ii), the!

authorities cited do not support the contention (r). As to

(i), Ellis V. Loftus Iron Co. (1874) (s) is quoted, and certainly

the judgments of Brett and Denman, JJ., are in favour of the

proposition that taking reasonable care to prevent cattle

trespass is no defence (t) ; but the other two Judges were not

so emphatic, and it is noteworthy that the case is earlier than

f Stanley v. Powell (u), and that Brett, J., had no better reason

for his decision than the archaic rule that the trespass of an

animal is the trespass of its owner (a). ^
§ 16, Act of God.

It will be shown that the act of God is not of general
j Act of God.

application as a defence in the law of tort, but is probably.;^

limited to negation of liability under the rule in Bylands v.

Fletcher (b). Logically, therefore, this is not the proper place

for considering it. But it is convenient to do so in .order to

discuss its relation to inevitable accident.

Act of God may be defined as an operation of natural forces
|

so unexpected that no human foresight or skill could reason- '

ctbly be expected ti^anticipate it (c). It has been suggested '

that it also has fhe wider meaning of “ any event which could

not have been prevented by reasonable care on the part of

anyone ” (d). This nearly identifies it with inevitable

accident, but, however desirable this may be for scientific

(g) Salmond, Torts {9th ed.), 26—27; but see 10th ed., 537—538, 559.

The learned author also added trespass qiiare clausum fregit and trespass to

goods; Dr. Slallybrass regards the point as doubtful; 10th ed., 199—200,
318—319. ' •

(r) Black v. Christchurch Finance Co. ,•[1894] A. C. 48 (where defen-

dant was negligent in letting his fire escape).

^ (s) L. E. 10 C. P, 10.

(t) So, too, Avory, J., obiter in Holgate v. Bleazard, [1917] 1 K. B. 443,
449.

(u) [1891] 1 Q. B. 86.

(a) Cf. Bell Yard, May, 1938, pp. 5—.41. See § 151, post.

(b) (1868), Ij. E. 3 H. L. 330. Post. § 140.

(c) Pollock, Torts, 393, is apparently to this effect. For periodical
literature, see W. A. Bewes, 152 Law Times (1921), 235; W. Larremore,
18 Yale Law Journal (1909), 338.

(d) Salmond, Torts (7th ed., 1928), § 93 (2).
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§ IS. arrangement of the law, there is no sufficient authority to back

this view (e).

(Nichols V. Marsland (/) is the case commonly cited as

illustrating an act of God. For many years there had been

some artificial ornamental lakes on the defendant’s land.

They had been formed by damming up a natural stream the

source of which was at a point higher up than the defendant’s

land. An extraordinary rainfall, “ greater and more violent

than any within the memory of the witnesses ”, caused the

stream and lakes to swell to such an extent that the artificial

banks burst ancj the escaping water rushed on to the plaintiff’s

land and carried away four county bridges. The plaintiff

sued on behalf of the county, contending that the defendant

was liable under the rule in Rylands v. Fletcher (g). Judg-

ment was given for the defendant. The jury had found that

she was not negligent and the Court of Exchequer Chamber,

affirming the decision of the Court of Exchequer, held that

she ought not to be liable for an extraordinary act of nature

which she could not reasonably anticipate. Note that it was
“ reasonably anticipate ”, not “ possibly anticipate ”. It was

physically possible for her to have prevented the accident by

building banks (say) ten times higher, but that would have

been an tmpraetical burden to cast upon any reasonable use

of her land (h)> As was said in another case, one “ is bound
to provide against the ordinary operations of nature, but not

against her miracles” (i).

The principle underlying Nichols v, Marsland is unques-

tioned, but the decision itself has aroused adverse criticism in

later eaiie-s^ -UOtaWj in Grcerfoch Cofporation v.

Ry. (k). The Corporation, in laying out a park, constructed

a concrete paddling pool for children in the bed of a stream
and thereby altered its course and obstructed its natural flow.

Owing to rainfiill of extraordinary violence, the stream over-

flowed at the pond and a great volume of water, which would
have been Safely carried off»by the stream in its natural course,

poured down a street and flooded the property of the railway

company. It was held by the House of Lords that this was

(e) Ibid., p, 3)!)_ i,o(e |,y jj, Stallyl'rass, who in the 10th ed., 531,
note (0 seems definitely to have abandoned Ralmond’s view.

(/) (1875—1876), L. K. ]0 Ex. 1255; 2 Ex. D. 1 (W. Cases, U).
(ff) (18681, li. R. 3 H. L. 330.
(h) L. E. 10 E;x. at pp. 258—2.59.
(j) Lord Fmla,y, L.C., in Greenock Cornoralion v. Caledonian Ry.,

[1917] A. C. 556, 572 (k) [1017] A. C. 566.
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not danixiilTXi^iaiQle (the equivalent in Scots law of the “ act §

of God ”) and that the Corporation was liable. Some of the

noble and learned Lords east doubt upon the finding of facts

by the jury in Nichols v. Marsland (1); two of them distin-

guished it on the ground that what the Court dealt with in

Nichols V. Marsland was the storing of mater in a reservoir

and not with interference in the course of a natural stream (as

in the Greenock Corporation Case) (m), and that anyone who

does interfere with it must provide against even an extra-

ordinary rainfall; and two others on the ground that no

one could say that such a rainfall was unprecedented in

Scotland (n).

As a technical term, “ act of God ” is untheological and

infelicitous (o). It is an operation of “ natural forces ” and

this is apt to be confusing in that it might imply positive inter-

vention of the deity. This (at any rate in common under-

standing) is apparent in exceptionally severe snowfalls,

thunderstorms and gales. But a layman would hardly

describe the gnawing of a rat as an act of God, and yet the

lawyer may, in some circumstances, style it such (p). Ae
fact is that in law the essence of an act of God is not so much
a positive intervention of the deity as a process of nature not

due to the act of man (q), and it is this negative side wTiich

needs emphasis.

It is doubtful whether the act of God is of general Scope.

(!) At pp. 573—574, 575, 580, 581.

(m) Lord Finlay, L.C., at p. 573; Lord Wrenbury, at p. 584. This
view_of the facts in Nichols v. Marsland does not square with the report in

L. E. 10 Ex. at p. 256, where it is stated that the defendant’s artificial

embankment “ diverted and dammed up " a “ natural stream ".

(n) Lord Dunedin, at p. 677 ; Lord Shaw of Dumfermline, at

pp. 579—580. Ciiy of Montreal v. ll'uft lE Scoll, Ltd., [1922] 1 A. C. 555,

and dicta in Ait. -Gen. v. Cory Bros. (1919), 35 T. L. E. 570, 574; [1921]
1 A. C. 521, 536—537, merely indicate that violent storms are less likely

to be extraordinary in regions of Wales and of Canada than in England.
(o) Vis major would bo betler. but it also includes acts of (he King's

enemies; Simmons r. “Norton (1831), 7 Bing. 640 , 648.

(p) It is not so where reasonable precautlbns can keep the rat out : that
is possible m a ship, if not alw,iys in a warehouse- Carslairs v, Taylor
(1871), L. E. 6 Ex. 217, 220, 2'21

; Carver, Carnage by Sea fSth ed., 1938),

§ 10 .

(q) “ Sonietliing in opposition to the act of man Lord Mansfield in

Forward v. Pdtard (1785), 1 T. E. 27, 33, and again in Tient and Mersey
Naviqation v. Wood (1785), 4 Doiigl. 286 , 290, In Salmond

,

^Torts,
§ 142 (3), it is pointed out that, for pin poses of the law ol toil, all natural
agencies, as opposed to human activities, are acts of God, and not merely
those of extraordinary violence or unusual occurrence : and that violence
or rarity is relevant only in considering whether the calamity could have
been prevented by reasonable care.
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§ 16. application as a defence to liability in tort (r). On principle it

^

is hard to see why it should be limited to the rule in Rylands v.

Fletcher (s), even if there are some torts to which it is quite

inappropriate; c.g., seduction, wrongs of intimidation, or

wilful inducement of breach of contract. It seems curious,

too, that as a technical term in the region of pure tort, “ act

of God ” is comparatively modern in origin (t), though it is

old enough in connexion with contract and with bailees in

general and common carriers in particular. The explanation

is, as Professor Wigmore suggests, that both “ act of God ”

and " inevitable accident ” were, in the older law, disguised

under other phrases such as
“ inevitable necessity ”, “ could

not do otherwise ”, “ unavoidable accident ”, “ absence of

negligence or blame ” (u); moreover, there was a tendency to

say that wind or storm excused, without reference to the

author of either (a). These masking terms not only persisted

in modern times but actually survive at the present day. In

Blyth V. Birnu>}gham Waterworks Co. (185G) (b), the bursting

of a plug in a water-main by an extraordinary frost might

w*ll have been described either as an act of God or as inevit-

able accident. In fact, no reference was made to either and

the ratio decidendi was merely that there was no evidence of

negligence on the defendants’ part (c).

Even nowadays no practical harm is done by the restriction

of act of God to th^ ];ule in Rylands v. Fletcher, for inevitable

accident, which is a defence to other torts, comes to much the

same thing.

^lation to This brings us to the question of the relation of act of

accident inevitable accident. Why, it may be asked, is there

any need for “ act of God ” as an independent defence when

(r) See §5 1.51, 156, po.tf. Halsbury, Laws of England (2nd ed.).

vol. 32, §§ 295—206, regauK it as> of gcneial application, but the authorities

cited do not go so far.

(s) In Iij/an v loiiiips, [1938] 1 A. E. E. 522, the G. A. held that it

applied to nuisance, but (hey evidently regarded (tie particular nuisance
as allied to the type of liability in Riilands v Fletcher. See, too. Slater v.

Worilinujton’s Cash Stores, Ltd., [1941] 1 K. B. 488, 492.
(t) (None of the leading Abridgments down to Petersdorff includes it as

a separate caption, am] it appears as such only m the 1844 Supplement
to Petersdorff. not in the mam work.

(a) Essays iii Anglo-American Legal History, iii, 506—507.
(a) Choke, J,, in Br. Abr. Trespass, 310; " for this is the act of the

wind, Trot of me
(b) 11 Ex. 781.

(c) Pardon v. Ilarcourt-Rhington (1932), 146 L. T. 391, and Jonei v.

L C.C. (1932), 48 T. L, E. 577, illuatrate the same point with respect to
inevitable accident.



General Conditions of Liability in Tort 49

5 it seems to be included in the definition of inevitable accident ? §§ 16
, 17 .

An accident is inevitable if it is not avoidable by any such

precaution as a reasonable man could be expected to take.

,JBut what else is an act of God ? The explanation of this

^inelegantia is partly supplied by Professor Wigmore. He
shows that historically the two ideas tended to be confused

(supra). But I think another reason is that the idea of

exemption from liability for the catastrophes of nature (what

we now call “ acts of God ”) is much older, much simpler and
much more easily grasped by primitive people than is the

‘

idea of inevitable accident. A falling tree, a flash of lightning,

a tornado, or a flood, presents to the observer a simple and

dramatic fact which the veriest child or layman would regard

as an excuse for harm done, without further argument. Far

from making the owner of the thing which did the damage

liable, the tendency was to regard the catastrophe as a punish-

ment for the sin of the injured person, as was the case with

the eighteen Jews upon whom the Tower of Siloam fell, as

narrated in the New Testament. But accidents which are not

convulsipns of nature are a very different matter. To k»ow
whether injury from a runaway horse was inevitable, one must
ask, “ Would a careful driver have let it run away? ” And
that is a question that may puzzle a lawyer, let alone a child

or a primitive man. Hence arose the tendency to isolate act

of God from the much more technical conception, inevitable

accident. In a modern code, the former might well be merged

in the latter (d). As it is, we must recognise that inevitable

accident differs from act of God in (i) not depending on

“natural forces”; (ii) being a general defence.

§ 17. Private defence. Private

Reasonable defence of oneself, of one’s property, and of^

those whom one is bound to protect negatives any liabilityj

in tort. Some authorities regard it as a species of self-help,

i.e., as one of the remedies for tort fe). Certainly what begins

as self-defence often ends as self-help, but the better view is

(d) Makin, Ltd. v. L. cf N. E. Bi/., [1043] K. 14 4G7, meioly decided that
“ accident ” in a particular Act of Parliament may include "act of God
In the French Code it is only roughly accurate to say that force

majeure is equivalent to act of God, and a parallel between cas fo'ftuit and
inevitable accident would be even less accurate. Cf. Matsoukis v. Priestman
d- Co., [1915] 1 K. B. 681, 686.

(e) Salmond, Torts (7th ed.), § 46; but Pr. Stallybrass impliedly prefers

the other view; 10th cd., Chap. V. Clerk & Lindscll, Torts, 217.
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§ 17.

Defence of

person.

Defence of

property.

I that private defence is allowed “ not for the redress of injuries,

* but for their prevention ” (/), and, as will be seen when we

deal with self-help, much more injury may in certain circum-

stances be incidental to the expulsion of a trespasser than

would ever be permissible in merely keeping him out.

Defence of the person .—There is no doubt that the right

extends to the protection of one’s spouse and family, and the

weight of opinion includes defence of the servant by the

master, or vice versa (g). It has even been suggested that

^ny one can be defended against unlawful force, and this

^^tois sound in principle and is favoured by such sca'nty-'

autt^fcy as there is (h).

It must always be a question of fact, rather than of law,

whether violence done by way of self-protection is propor-^

tionate to warding off the harm which is threatened. On the

one hand, I am certainly not bound to wait until a threatened

blow falls before I hit in self-defence; thus my blow may be

justified when my assailant does no more than shake his stick

at me, uttering taimts at the same time (i); much less do I

cortfmit any assault by merely putting myself in a
,

fighting

attitude in order to defend myself (/c). On the other hand,

hot every threat will justify a blow in self-defence; still less

can B be excused “ if upon a little blow given by A to B, B
gives him a blow that maims him ” (1).

Defence of property .—Actual possession (whether with a

good title or not), or the right to possession of property, is

necessary to justify force in keeping out (or, for that matter,

expelling) a trespasser. Thus, in Holmes v. Bagge (m), the

plaintiff and defendant were both members of the committee

of a cricket club. During a match in which the defendant

was captain and the plaintiff was a spectator, the defendant

asked the plaintiff to act as substitute for one of the eleven.

He did so, but being annoyed at the tone of the defendant

in commanding him to take off his coat, he»refused either to

(/) Pollock, Torts, 147.

(ff) Pollock, 134; Cleik is Lindbcll, Torts, 217—218; and see Paston, J.,
m 1441, in Y. B. Pasch, 19 Hen. 6, f. 66, pi. 5.

(h) Walter v. Jones (1634), 2 Eolle Abr. 526 (C) 3. Cf. Salraond,
Torts, § 90 (3).

(t) Ljle V. Wood (1822), 7 Moore C. P. 33.
(k) Lord Lyndhurst, C.B., in Monarty v. Brooks (1834), 6 C. & P 684
(l) Cockcroft V. Smith (1705), 2 Salk. 642.
(m) (1853), 1 E. & B. 782; see also Dean v. Hogg (1834), 10 Bine 315

and Roberts V. Tayler (1845), 1 G. B. 117,
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remove the garment or to leave the playing part of the field. 8

He was then forcibly removed by the defendant’s direction.

The defendant, when sued for assault, pleaded possession of

the ground, but the plea was held bad because possession was

in the committee of the club. Note, however, that if the

defendant had pleaded that he removed the plaintiff for dis-

turbing persoiis lawfully playing a lawful game, he would

probably have been, justified.

Protection of property may be

:

(1) Against animals.—Most of the decisions relate to (i) Againat

protection of game on the land, and the modern ones to animals

criminal liability for malicious injury or cruelty to the tres-

passing animal; and it is not always safe to argue from these

to civil liability. A test put forward in earlier cases was,i

W^ls the harm inflicted really necessary.'* ” (n). Thus, there

is no liability in tort for injuries sustained by dogs running on

dog-spears (forked pieces of pointed iron clamped horizontally

to treesl whether the owner of the dog was notified of the

danger or not (o). And it may be necessary to shoot a tiog

near an aviary of breeding pheasants in order to protect the

birds (p). In Cresswell v. Sirl (q), where the defendant shot

the plaintiff’s dog, 'which was trespassing and attacking sheep

and pigs, the Court of Appeal thought that the “necessity”

test was too narrow, and they formulated the following rules ;

(1) the burden of proof is on the defendant to justify the

shooting
; (2) the defendant must prove, first, that the dog

was either actually attacking the animals, or that, if it were

left at large, it would renew the attack ; secondly, either that

there was no practicable mode, except shooting, of stopping

the dog’s present attack or preventing its renewal, or that the

defendant, having regard to all the circumstances in which

he found himself, acted reasonably in shooting. To shoot

a dog merely because it is playing with another dog is

unlawful (r)
; so, too, where it is naerely chasing game not yet

reduced into the possession of the person who owns the land,

(n) Vere v. Cawdor (1809), 11 East 568: approved by Lord Hewart,
C.J., in Barnard v. Evans, [1925] 2 K. B. 794, 796—797,

(o) Jordin v. Crump (1841), 8 M. & W. 782; in Deane v. Claytor^ (1817),
7 Taunt. 489, the Court was evenly divided, and therefore no judgment
was entered. *

(p) Miles V. Hutchings, [1903] 2 K. B. 714.

. (g) [1947] 2 A. E. E. 730.

(t) Barnard v. Evans, supra.
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§ 17. or who has sporting rights over it (s). Indeed, the mere

fleeting and harmless visits which dogs and cats pay to other

people’s premises are not trespasses at all in the sense that

any damages are obtainable from their owners (t), though

the occupier of land can of course expel them by reasonable

means (ti).

(2) Against
^ (2) Against persons .—The popular idea that a burglar may

persons
^ trespasser must always take premises

as he finds them goes beyond what the law allows. The broad

test here, as elsewhere in private defence, is reasonableness.

No one is bound to make his premises safe for trespassers and

if burglars fall into saw-pits or if tramps are bitten by dogs,

tossed by bulls or mauled by savage horses, they must put

up with it (ar). But there is a difference between harm

suffered from what may be called the ordinary condition of

premises and harm suffered from means of defence deliberately

.
adopted. These means must be reasonable, i.e., propor-

tionate to the injuries which they are likely to inflict. Such

W'ould be broken glass or spikes on a wall, or a fierce dog (y),

but* not deadly implements like spring-guns. The infliction

of grave bodily harm is too high a price to demand for keeping

one’s property intact. Even at Common Law a trespasser

woimded in this way could recover damages (a) unless he

knew that the guns were somew'here on the land (b); it is now

a misdemeanour to set any spring-gun, man-trap, or other

engine likely to kill, or to inflict grievous bodily harm on any

one; but the statute does not apply to the setting of such an

implement between sunset and sunrise in a dwelling-house for

its protection (c). Consistently with the principle of propor-

tion in the means of defence, more latitude is permissible in

protecting premises by night than in the day-time, or when

(s) Gott V. Measures, [1948] 1 K. B. 234.

(t) Buckle V. Holmes, [1926] 2 K. B. 125 (\V. Cases, 22G>', post, §
150.

(u) Shooting tame pigeons, to preserve crops, aite* inelleclnal warning

to the owner, is probably lawful » Tai/tor v. Newman (1863), 4 B. & S. 89.

(x) Lowery \ Walker, [1910] 1 K. B. 173; reversed on anolber ground,

[1911] A. C. 10; Brock v. Copeland (1794), 1 Esp. 203. W. 0. Hart,

“Injuries to Trespassers”, 47 L. Q. B. 92-—117.
ly) Sarch v. Blackburn (1830), 4 C. & P. 297. Query as to a tierce dog

confined in a car left unattended on the highway? Scrutton, Ij.J., >n

Sycamore v. Ley (1932). 147 L. T. 342, 344.
(a) flfrd V. Holbrook (1828), 4 Bing. 828.
(b) Hott V. Wilkes (1820), 3 B. & Aid. 304. •

(o) Offences against the Person Act, 1861 (24 & 25 Viet c. 100), 8. 31,

re-enacting 7 & 8 Geo. 4, c. 18. Of. IVooton v. Dawkins (1857), 5 W. R-
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jthe occupier is not in the presence of the trespasser than when § 17.

he is. Thus" an intruder who tears himself on a spiked wall

has no ground of complaint, but he certainly would have one

if he, being peaceable and unarmed, had a spike thrust into

him by the occupier (d). “Presence [of the occupier] in its

very nature is more or less protection . . . presence may
supply means [of defence] and limit what it supplies ” (e).

Injury to innocent third person in private defence.— Injury to

Suppose that in protecting myself from an unlawful attack by^ ° '' tniru person.

A, I injure you, an innocent passer-by, on what principles

ought my liability to you to be discussed ? Certainly not on

those of private defence, for I
,
cannot “ defend ” myself

against one who has done me no unlawful harm. It would

seem that the true principles applicable are inevita,ble accident

if I did not intend the harm, and necessity (see § 18 below)

if I did. This does not mean that whatever I may do is

justifiable under the one head or the other. Provided I acted

reasonably I am excused, and not otherwise.

In Scott V. Shepherd (/), A threw a lighted squib in^o a

crowded market-house. It fell upon the gingerbread stall of

Yates. A bystander, Willis, to prevent injury to himself and
the wares of Yates, instantly picked up the squib and threw

it away. It fell upon the gingerbread stall of Ryal, who, to

save his own goods frpm injury, threw the squib farther. It

struck B in the face, exploded and blinded him in one eye.

Now it was held without any difficulty, except as to the exact

form of action, that A was liable to B for trespass and assault.

No proceedings were taken against Willis or Ryal, but sup-

posing that they had been sued by B, would they have been

liable? Two of the Judges thought not, because they acted
“ under a compulsive necessity for their own safety and self-

preservation ” (g). No exact technicality was attached by
the Judges to “ necessity ” or “ self-preservation ” and
nothing that thdy said was inconsistent with basing (as a

(d) In Pickwick Papers, Captain Boldwig’s mode of ejecting Mr.
Pickwick whom he found asleep in a wheelbarrow in his grounds was
excessive. He directed his gardener first to wheel Mr. Pickwick to the
devil and then, on second thoughts, to wheel him to the village pound.

(e) Per Dallas, J., in Deane v. Clayton (1817), 7 Taunt. 489, 521.
Mourton v. Poulter, [1930] 2 K. B. 183, is more appropriate to tke rubric
“ Dangerous land and structures ” than to “ Private Defence ”. It is

discussed post, § 166.

(/) (1773), 2 W. Bl. 892 (W. Cases. 17).

(g) De Grey, C.J., at p. 900; Gould, J., to the same effect, at p. 898.
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Defence
against
" common
enemy

modern lawyer would prefer to do) their dicta on inevitable

! accident rather than on self-defence or necessity. A more

serious difficulty is the question whether Willis and Ryal really

did behave as reasonable men would have done. Willis, it

will be noted, acted to prevent injury to himself as well as to

the wares of Yates, and it must be recollected that a man may
well act reasonably even if he shows no great presence of mind.

A cooler man would have stopped the danger by putting his

foot on the squib, but perhaps Willis did all that the lawyer,

if not the moralist, could expect of him. Ryal, on the other

hand, appears to have acted merely to preserve his goods, and

we may doubt whether a man of ordinary presence of mind

would throw a squib into a crowd to save his gingerbread

from ruin.

The doctrine now under consideration has been applied to

the protection of one’s land against a “ common enemy ” like

the sea or flood water. Where the incursion of the noxious

substance is not due to the fault of anyone, such protection,

really falls under the defence of “necessity” (§ 18, post).^

A fandowner may defend himself against the incursion by

erecting barricades or heightening banks on his own land even

if the foreseeable result is the flooding of his neighbour’s land

by the diverted water. The law allows a kind of reasonable

selfishness in such matters (h). Altruism is not demanded;

ordinary skill and care are (0> This applies not only to

private landowners but also to any authority charged with

protecting landowners from the incursion of water (k). Nor

is it material that the barriers were erected at some distance

within the boundaries of the land instead of on the edge of it;

tor it would be illogical to allow a landowner to protect the

whole of his land against floods and yet to hold him liable

because he had set his embankment farther back and so had
left part of his land undefended: Gerrard v. Crowe (1).

But this repulsion of a temporary inpursion must be

distinguished from accumulating water on one’s land and then

getting rid of it by artificial means in such a way as to flood

I a neighbour’s land. That is not lawful (m). And this is so

(h) Nield V. L. S N. W. Ry. (1874), L. R. 10 Ex. 4, 7.
(i) M-axey Drainage Board v. G. N. Ry. (1912), 106 L. T. 429.
(ft) R. V. Pagham (1828), 8 B. & C 356.
(f) [1921] 1 A, C. 395 , 400.
(m) Hurdman v. N. E. Ry. (1878), 3 C. P. D. 168. Distinguished in

Maxey Drainage Board v. G. N. Ry. (1912), 106 L. T. 429, 430, on the
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even if the accumulation of the 'water is due, not to the act! §

of the landowner, but to an extraordinary rainfall. Thus, in'

Whalley v. Lancashire and Yorkshire Ry. in), an unprece-

dented storm and rainfall flooded the drains bordering on the

railway embankment of the defendants so that a large quantity

of water was dammed up against the embankment. The

water afterwards rose so as to endanger the embankment.

The defendants then pierced it with gullies and the water

flowed away and flooded the plaintiff’s land. The defendants

were held liable, although the jury found that if they had had

only the preservation of their own land to consider, their

act would have been reasonable. They could lawfully have

turned away the flood if they had seen it coming, but “ there

is a difference between protecting yourself from an injury

which is not yet suffered by you, and getting rid of the conse-

quences of an injury which has occurred to you ” (o). The

distinction between this case and Gerrard v. Crowe (svpra)

appears to be somewhat fine, but in Whatley's Case the facts

indicate that, however sudden the influx of the water may
have been, some little time elapsed after it and before the flood

formed, and, in that sense, there was an “ accumulation ”.

Grcyvensteyn v. Hattingh (p), an appeal case from South

Africa, related to a plague of locusts. They entered the

plaintiff’s land, and the defendants, in the reasonable belief

that they were trekking towards their land, entered a strip

of land belonging to third parties and turned away the locusts

so that they re-entered the plaintiff’s land and devoured his

crops. The defendants were held not liable either because

they were repelling an extraordinary misfortune or because,

if locusts were to be regarded in South Africa as a normal

incident of agriculture, the defendants were entitled to get

rid of them just as they would be allowed to scare away crows

regardless of the direction they took in leaving (q).
______

^
^

ground that defendants in Hurdman’s Case had not used due care in dis-

charging a statutory duty; and in Gerrard v. Crowe, [1921] 1 A. C. 395,

400, on the ground that defendants’ artificial erection in Hardman's Case
caught the rain naturally and ordinarily falling and discharged it on neigh-
bouring land.

(n) (1884), 13 Q. B. D. 131.

(o) Bindley, L.j., at p. 140.

(p) [1911] A. C. 355.

(q) Scaring crows is a normal incident in the occupation of land

;

piercing a railway embankment is not an ordinary use of the embankment:
13 Q. B. D. at p. 138.
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§ 18 .

I^cccssity.

§ 18. Necessity.

i
This negatives liability in tort, though the authority on it

• is scanty (r). It differs from private defence in that in neces-

sity the harm inflicted on the plaintiff was not provoked by

any actual or threatened illegal wrong on the plaintiff’s part

and that what the defendant did may be entirely for the good

of other people and not necessarily for the protection of

himself or his property. It differs from inevitable accident

in that in necessity the harm is intended. Its basis is a

mixture of charity, the maintenance of the public good and

self-protection.

Common examples are pulling down a house on lire to

prevent its spread to other property (s), destroying a building

made ruinous by fire to prevent its collapse into the high-

way (f), throwing goods overboard to lighten a ship in a

storm (ii), and assistance, medical or otherwise, rendered to a

person unconscious at the time (a). So, too, the removal of

(ri Pollock, Torts. ]3'2—13f. For " acency ot oeccssitv ", see Sachs
V. Mildos, [litlS] 1 A. E. E. 67.

” '

4?) Shelley arguendo in Y. B. Trin. 13 Hen. 8, f, 15, pi. 1, at fo!. 16a;

Kingsmill, J., in Y. B. Tnn. 21 Hen. 7, f. 275, pi. 5; Saltpetre Case (1606),

12 Eep. 12, 13. Bnt ofBcious interference with a fire brigade which is

adequalelv coping with the fire is not justified: Carter v. Thomas, [1893]

1 Q. B, 673.

(t) Dewetj V. White (1827), M. <t M. 56 (A, whose adjoining house was
inevitably damaged, had no remedy).

(u) Mouse's Case (1609), 12 Eep. 63.

(a) Another example given in text-books is the right of a passenger on

the highway to deviate from it, if it is foundroiis, and to go upon the

adjoining land: Salmond, Torts § 6 (5); Tolloclj, Torts, 312. But this

needs qualification. iSIo doubt, it the neighbouring landowner is

bound to repair the highway and has neglected to do so, or if he has placed

an obstruction upon it, deviation by passengers on to his land is permissible
provided that tins is the only reasonable mode of progress in the circum-
stances, and tliat no further penetration is made into his land than -is

necessary; Glen, Highways (2nd ed., 1897), 69—71; Pratt & Mackenzie,
Highways (18th ed., 1932), 81—82; Absor v. French (1678), 2 Show. 28;
Dawes v. Ilnwhinr (1860), 8 C. B. (s.s ) 8-18, 854, 856; 'VVilles, J., in R. v,

Oldrecvc (1868), 32 ,T. P. 271; Arnold v. Holbrook (1873), L. E. 8 Q. B. 76.

But the deviation in such circumstances seems to be a mode of self-help

(i.c., a remedy) rather than necessity, which is a negation of liability on
the actor’s pait. Whether there is any right to deviate beyond this is very
uncertain. There are" dicta m the cases and broad statements m the text-
books which indicate that deviation may be over any adjacent bar,downer's
property: BlarUstone, Comm, ii, 36; 2 Wms. Saunders (ed. 1871), ‘162, 483
(notes to /f. V, Stoughton). I think that, on principle, in extreme cases such
deviation might be justified on the ground of necessity, even when the
adjacent owner is not at fault; c.q., it an explosion on an arterial road
completely blocks the traffic and there is no other road in the neighbourhood
to whic'A traffic can be reasonably diverted. Cf. American Eestatement of
the Law of Torts, vol. 1, § 195 of which allows reasonable deviation to
any traveller who reasonably believes that the highway is impassable: jior
is he bound to make restitution for the harm; Eestatement of Restitution,
§ 122. The rules are all the clearer there because bad roads are much
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the plaintiff’s barge because it is frozen hard to the defendant’s

barge which he is lawfully moving (b). The measures which

are taken must be reasonable. In Kirk v. Gregory (c), X
died in a state of delirium tremens. His servants were feasting

and drinking in the house. X’s sister-in-law removed X’s

jewellery from the room where he lay dead to another room
for safety’s sake. Some unknown person stole it. The
sister-in-law was held liable to X’s executor for trespass to

the jewellery, because there was no proof that her interference

was reasonably necessary. On the other hand, the justifica-|

tion for interference depends upon the state of things at the

moment at which interference takes place. Subsequent events

may show that interference was not needed at all, but that

will not deprive the doer of his defence. In Cope v.

Sharpe (d), a fire broke out on A’s land. While A’s servants

were trying to beat it out, the gamekeeper of C (who had

shooting rights over A’s land) set fire to some strips of

heather between the fire and some nesting pheasants of C.

Shortly afterwards, A’s servants succeeded in extinguishing

the fire. A sued the gamekeeper for trespass. He was Iseld

not liable, for there was real and imminent danger to the game

at the moment at which he acted, and what he did was

reasonably necessary.

So far we have been dealing with harm inflicted on

property. There is no reported decision that is of any real

assistance on necessity as a defence for inflicting injuries to

the person. The dicta in Scott v. Shepherd (e) considered in

§ 17 {ante) were only obiter. In Gregson v. Gilbert (/), where

fifty negro slaves were thrown overboard owing to shortage of

water, it was held in an action upon a policy of insurance for

the value of the slaves that, upon the facts, no sufficient

evidence of necessity had been shown for the captain’s act,

but the decision is obviously of little value for modern pur-

poses. All that it is safe to hazard is that the principle of

reasonableness applies here also, tfttit more latitude would be
i

allowed in the protection of the actor’s person than of his

commoner lu some paits of America than they are here, and the problem
thus arises moie frequently

(6) Milman v. Dolwell (1810), 2 Camp 378. Defendant lost his case
because he did not plead necessity.

"
(c) (1876), 1 Ex. D. 55.

(d) [1912] 1 K. B. 496.

(e) (1773), 2 W. B1 892

(/) (1783), 3 Dougl 232.

§ 18 .
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§ 18.
, property, and still more where he acts for the public safety

and not for his own (g).

Is compen- Another point not free from doubt is whether, assuming

demandable?*
defence of necessity has been established, the defen-

I dant must make compensation or at least restitution for the

4 harm which he has inflicted. In some American States he

must do so and there is much to be said in favour of this,

where he acted merely in protection of himself or his

property (h). In English law, it seems clear that no damages

can be claimed in tort where the defendant’s act is justified

by necessity (i), but that does not settle the question whether

the defendant is liable to make restitution, i.e., to restore to

its former condition the property of the plaintiff which has

been affected by the defendant’s act, or, if restoration be

impossible, to pay the plaintiff equivalent compensation.

Here, the basis of the plaintiff’s claim would be quasi-contract,

not tort, the practical difference being that compensation pay-

able on a quasi-contfactual claim may be considerably less

than damages on a claim in tort. Perhaps a distinction exists

between (1) an act done for the common weal, and (2) an act

done simply in protection of one’s person or property. As

to (1), in the Saltpetre Case (7c), it was said that every man,

as well as the King and his officials, may, for the defence of

the realm, enter upon another man’s land and make trenches

or bulwarks there; “ but after the danger is over, the trenches

and bulwarks ought to be removed, so that the owner shall

not have prejudice in his inheritance ”. Whether the words

between quotation marks apply to the King and his officials

is uncertain and has been greatly disputed; certainly the

Crown must pay compensation if land is taken for adminis-

trative purposes (1) and possibly even if it is taken for military

purposes (m). Notwithstanding the dictum in the Saltpetre

(g) The driver of a fire engine is in no privileged position
; he must

observe traffic signals: Ward v, L.C.C., [1938] 2 A. •E. R. 341.
(h) Professor F. H. Bohlen ^n 39 Harvard Law Review, 307—324.

(i) Cope V. Sharpe, [1912] 1 K. B. 496. Tindal, C.J., in Anthony v.

Haney (1832), 8 Bmg. 186, 192—193, said ohiter that an owner who peace-
ably retakes his goods from the land of another, who refuses to give them
up, must pay for such damage as he commits. But this relates to the
limits of self-help rather than to necessity. Cf. Salmond, Torts, § 6 (5),
and 5 44. note (p).

(k) a606), 12 Rep. 12, 13.
(f) Att.-Gen. v. De Keyser's Hotel, Ltd., [1920] A. C. 508.
ini) Contra^ Re a Petition of Right, [1915] 3 K. B. 649, but the decision

was much shaken in Att.-Gen, v. De Keyser's Hotel [supra), and it was
based upon the Crown s prerogative which, scientifically, is distinct from
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Case it may be doubted whether even in the time of Coke, §§ 19,,

who reported the case, a private person need make any com-

pensation for acts justifiably dorfe in defence of the realm (w).

As to (2), it is suggested that bare restitution or compensation

for the use or consumption of property might be claimed on

quasi-contractual grounds; e.g., using a neighbour’s fire

extinguisher to put out a fire in one’s own house (o).

Duress, or threatened injury to a. person unless he commits Duress,

a tort, appears to be no defence if he does commit it. In

Gilbert v. Stone (p), twelve unknown armed men threatened

to kill the defendant unless he entered the plaintiff’s house

with them, which he did. To an action for trespass he was

held to have no defence, “ for one cannot justify a trespass

upon another for fear, and the defendant hath remedy against

those that compelled him ”. But actual physical compulsion,

as distinct from mere threat of it, is a defence (q).

§ 19. Statutory authority. Statutory

When a statute authorises the commission of what would

otherwise be a tort, then the party injured has no remedy

apart from the compensation (if any) which the statute allows

him. This principle, of course, applies to any tort, but it is

most commonly illustrated in the tort of nuisance. Statutory

powers are not, however, charters of immunity for any

injurious act done in the exercise of them. In the first place,
,

Courts will not impute to the Legislature any intention to take

away the private rights of individuals without compensation,

necessity as a defence to toit. No petition of riglit is traceable in which
the subject sought compensation from the Crown for taking his lands even
for warlike purposes, but whether this was because no subject ever had
the temerity to make such a claim or because the Crown never gave him
occasion to do so is unknown

: [1920] A. C. at p. 563. The law as to com-
pensation during the World War, 1939—1915, is embodied m legislation con-

veniently accessible in Butterworlh’s Emergency Legislation Service.

(n) The whole passage in 12 Hep. 12—13 is rather confused and the

earlier authorities do •not support Coke; e.g., Malevcrer v. Spinke (1538),

Dyer, 356, 366, para, 40, •
(o) There is no English decision in point, but an example put by Lord

Mansfield in Hamhly v. Trott (1776), 1 Cowp. 371, 375, is consistent with
the suggestion. The American Eestatement of Restitution, § 122, is to the
like effect and applies the rule also where A harms B'a property in order
to preserve C or C’s property, for " a person is not entitled to be a good
Samaritan at the expense of another ”. S. 122, however, exempts A from
any obligation to make restitution to B if A's act appeared reawnably
necessary to avert a public catastrophe.

(p) (1647), Aleyn 35.

(q) Smith v. Stone (1647), .Style 65; dictum in Weaver v. Ward (1616),
Hob. 134.
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§ 19' unless it be proved that there was such an intention; and the

burden of proving it is on those who exercise the statutory

powers (r). Next, when the Legislature confers such powers,

it may do so in one of two ways

:

(i) It may, in eSect, order a particular thing to be done

regardless of whether it inflicts an injury upon another person.

Then the authority covers not only harm which must obviously

occur, but also that which is necessarily incidental to the

exercise of the authority. It is impossible to build a railway

without interfering with private land. But it is equally

impossible to run trains on it without some noise and vibra-

tion, and there is no more a remedy for this incidental harm

pro^nded the work has been carried out without negligence,

than there is for the more obvious harm (s). Compensation

may be allowed by the statute, but that is all that is

obtainable.

;
(ii) It may permit a particular thing to be done, provided

' it can be done without interfering with private rights. Thus,

in Metropolitan Asylum District v. Uill (t) it was held that a

siffallpox hospital was a nuisance because, although the

statute enabled the managers of the district to purchase land

and to erect buildings on it for the care of the sick and the

infirm poor, yet it conferred this power only subject to

the managers obtaining by free bargain and contract the

means of doing so; much less did it condone the commission

of any nuisance by them. With this case may be compared

Att.-Gen, v. Nottingham Corporation (u). There the cor-

poration proposed to use a building as a smallpox hospital,

and the Court declined to issue a gida timet injunction to

prevent them from doing so, because they did not regard

the theory of the aerial dissemination of smallpox as unequi-

vocally established.

The distinction between the cases seems to be this. The
argument of the managers in HilVs Case was, “ Because we

«

(r) FarnwoTtli Manchester Corporation, [1929] 1 "K. B. 533, 556. The
principles as to statutory authority are well stated by various members
of the C A. in this case: see pp. 546, 558, 562, 573. There were differences
of opinion as to the application of the principles to the particular facts both
here and in the House of Lords: Manchester Corporation v. Farnworth,
[1930] A. C. 171.

Cs) Lord Sumner, in Quebec etc, v. Vandry, [1920] A. C. 662, 679,

680; cited in Farnworth's Case, [1929] 1 K. B. at p. 546.
(f) (1881), 6 App. Cas. 193. Lord Selborne L,.C., at p. 201.
(u) [1904] 1 Ch. 673. Sec, too, Edgington v. Swtndon Corporation,

_19393 1 K. B. 86; East Su^olk, etc. Board v. Kent, [1941] A. C. 74.
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have authority to erect a smallpox hospital, we can erect §§ 19. 20.

it anywhere The argument of the plaintiff in Att.-Gen. v.

Nottingham Corporation was, in effect, “ You cannot erect a
*

smallpox hospital anywhere in a populous neighbourhood

In fact, both arguments were over-statements, for the first

would have twisted the statute into a licence to commit any

nuisance by means of the hospital, while the second assumed

the hospital to be a nuisance without any proof that it was.

In fact, with smallpox hospitals, as with every other kind of

potential nuisance, it is a question of time, place and circum-

stance whether there is an actual nuisance or not (o).

§ 20. Motive and Malice.

Motive may be conveniently treated here. It signifies the Motive and

reason for conduct. Unfortunately it has become entangled “^.lice.

with the word “ malice ” which is used in two quite different

senses* in the law of tort. It may mean what the layman

usually takes it to be,—“ evil motive or it may signify doing

an act wilfully witho'ut just cause or excuse (b). This latter

meaning has really nothing to do with motive but refers ^o
intention, a term which ought to be confined to advertence

to conduct and its desired consequences, and which is quite

colourless as to the motive which influences the actor; we
are not concerned with it here.

As to motive in its proper meaning, the general rule is that,
|

Motive

if conduct is presumptively unlawful, a good motive will uot

'

exonerate the defendant, and that, if conduct is lawful apart
j

from motive, a bad motive will not make him liable.
'

We shall see that there are several exceptions to the second

part of this rule. To the first part of it defences like necessity

and private defence are exceptions, for they depend to a

certain extent on a good motive on the part of the defendant.

The general irrelevancy of evil motive was affirmed by'*

the House of Lords in Bradford Corporation v. Pickles (c)^

(a) Por the rules as to notice of action^in this branch of the law, see
Clerk & Lindsell, Torts, Oh. V. Sec, generally, for “ statutory authority ”,

Pollock, Torts, 101—106; Salmond, Torts, § 9; Friedmann, 8 Modern Law
Review, 31—49.

(t;) Bayley, J., m Bromage v. Prosser fl825), 4 B. & C. 247. 255 ; Bowen,
L.J., in Mogul Steamship Co., Ltd. v. McGregor, Goto d Co. (1889), 23
Q. B. I). 598, 612; Lord Watson, in Allen v. Flood, [1898] A. C. 1, 94.
In earlier times one of the meanings of malice was ” harmfulness'**’ quite
independently of any human mental element, E.g., in Paynel, Salerne's
Regim. (a book on health a.d. 1528), ” Such wyne doth alay the malice of

ye meate
(c) [1895] A. C. 587,
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§ 20 .

Criticisms

tbe rule.

Pickles was annoyed at the refusal of the Corporation of

Bradford to purchase his land in connexion with the scheme

of water supply for the inhabitants of the town. In revenge,

he sank a shaft on his land. The water which percolated

through his land in unknown and undefined channels from the

land of the corporation on a higher level was consequently

discoloured and diminished when it passed again to the lower

land of the corporation. For this injury Pickles was held

not liable. “ It is the act,” said Lord Macnaghten, “ not

the motive for the act that must be regarded. If the act,

apart from motive, gives rise merely to damage without legal

injury, the motive, however reprehensible it may be, will not

supply that element ” (d). Three years later this rule was

again emphasised by the House of Lords in Allen v. Flood (e).

Such is the law and, as a learned writer has said of it,

“ there is a kind of hinterland to our law of torts where the

King’s writ does not run—a veritable legal Alsatia—in which

greed, envy and spitefulness are permitted to reign

supreme ” (/). In this point English law is unsatisfactory

and lags behind that of several European States and of some

jurisdictions in the United States of America (g). “ Abuse

of rights ” has received a good deal of attention in these other

systems, but with us there is nothing to prevent a man from

capriciously setting fire to his own eorn-field, blocking up his

neighbour’s prospect by a “ spite ” fence, or indulging in any

other act of senseless spleen or prodigality which does not

happen to fall within some definite tort or crime. If one

may venture to suggest lines upon which the law might be

amended, I think that at the outset a distinction must be

drawn between abuse of private rights which directly injures

the public in general but no one in particular (e.g., setting

fire to a corn-field or oil-weO), and abuse of a right which

primarily injures one’s neighbour (e.g., Mr. Pickles’ conduct).

The first kind ought to fall within the sphefe of criminal law,

the second within the law of tort (/i). As to the first, the

(d) [1895] A, C. at p. 601.

(e) [1898] A. C. 1.

(/) Professor H. C. Gutteridge, in 6 Cambridge Law Journal [1933), 31.

(g) Gutteridge, op. cit., 22—45; C. K. Allen, Legal Duties (1931),
95—llo; J. B. Ames, in' Selected Essays on the Law of Torts' (1924),
150—161; 0. W. Holmes, ibid., 162—175; Professor Eoscoe Pound, Spirit

of the Common La-w (1921), 202—^203.

(Ji) The same act may fall under both heads, but that would not alter
the necessity for treating it separately under each; e.g., if A allows natural
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iLegislature might, if need arose, make a catalogue of things § 20.

‘<^f public economic value such as corn and petroleum and

make capricious waste of them a criminal offence; but such

waste is not likely to be common enough to make any legis-

lation necessary. As to the second class, it might be enacted

that where an injury is inflicted on another person solely from

an evil motive and such injury is not already within the list of

“ malicious ” torts (see below), the offender should be liable

in tort. There is doubtless some risk of undue interference

with individual liberty in either of these suggested reforms,

but the Courts could be trusted to see that they should not

unduly prejudice the freedom of the subject (i).

In the following exceptional cases evil motive is relevant Exceptions to

in the law of tort.

(i). Malicious prosecution (post, § 175).

(ii) Defamation, where qualified privilege or fair com-

ment is pleaded as a defence (post, §§ 84, 88).

(iii) Slander of title (post, § 170).

(iv) Conspiracy (post, Ch. XVII).

(v) Nuisance f there is, however, some doubt as to thTs,

which will be discussed in the chapter on Nuisance

(post, § 133).

(vi) Probably where A threatens B in a manner obnoxious

to the principle laid down in Thorne v. Motor Trade

Association (post, § 169).

(vii) By the Public Authorities Protection Act, 1893

(56 & 57 Viet. c. 61), lapse of six months (one year

under the Limitation Act, 1939) bars any action

against any person acting in pursuance of an Act

of Parliament or of a public duty or authority. It

is possible that this period of limitation applies only

where the act was done with an honest motive (k).

(viii) Evil motive may aggravate damages. ;

gas which percolates through the looseness o£ the soil from B's land to his

own, to waste itself in the air: Hague v. Wheeler (1893), 157 Pennsylvania
State Eep. 324.

(i) Professor Gutteridge, 5 Cambridge Law Journal, 43—15, thinks that
it would be unsafe to go beyond forbidding abuse of a progrietarij right

from a wholly improper motive. But it seems hard to distinguish exactly
a proprietary right. Moreover, German law appears to find little dtfieulty
in working such articles of the Civil Code (138, 226

, 826) as deal in very
general terms with wrongs of tins sort.

(k) Scammell ,f Nephew, Ltd. v. Hurley, [1929] 1 K. B. 419, 427—428;
per Scrutton, L.J.
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§ 21 .

Remoteness
of conae- •

quence.

A question to

some extent

unscientific

§ 21. Remoteness of consequence (or damage).

Even if the plaintiff proves every other element in tortious

liability, he will lose his action if the harm which he has

sufiered is too remote a consequence of the defendant’s con-

duct, or, as it is somewhat loosely said, if the damage is too

remote.

Theoretically the consequences of any conduct may be end-

less, but a lawyer must draw the line somewhere (1). Bacon’s

rendering of the maxim, “ In jure non remota causa sed

proxima spectator ” has often been cited. “ It were infinite

for the law to consider the causes of causes, and their impul-

sions one of another : therefore it contenteth itself with the

immediate cause, and judgeth of acts by that without looking

to any further degree ” (vi). Of course this does not tell us

what is an “ immediate ” cause, and we shall see that the

Common Law has probed the matter more deeply than the

maxim does. But any student who expects a scientific

analysis of causation will be grievously disappointed. Up to

a certain point the Common Law does touch upon metaphysics.

B-at no test of remoteness of causation put forward by Anglo-

American Courts would satisfy any metaphysician. On the

other hand, no test suggested by metaphysicians would be of

any practical use to lawyers. The rather unscientific way in

which lawyers are apt to approach the problem is shown in

their use of metaphors about causation, such as chains, rivers,

transmission gears, conduit pipes, nets, insulators (n), or

phrases expressive of it, such as “ causa causans and causa

sine qua non ”, “ direct cause and intervening cause ”,

“ effective cause and ineffective cause ”, “ nova causa inter-

veniens but all these merely conceal the puzzle and do not

solve it. In fact, neither metaphor nor catch-word will release

Judges (and it is the Judge, not the jury, who decides whether

consequences are too remote) from the effort or agony of

deciding each case on its merits with such, help as they can

(l) A Frendiman, in celebrating the restoration of Alsace to France in

1919, fired a retolver -which burst and injured him. His claim that his
injuries \\ere due to the outbreak of war in 1914 was rejected by the Metz
Pensions Board as too remote: Times Newspaper, Feb. 6, 1933. For
German law, see 50 L. Q. E. 512—531.

(m) Maxims of the Law (1630), Eeg. 1. For other views of Bacon's
meaniijg, sec Professor J. H. Beale in Selected Essays in the Law of Torts
(1924), 730 seq., and Professor J. A. McLaughlin in 39 Harvard Law
Review (1925—1926), 156, note 30; and for some criticisms of Bacon, see
Jeremiah Smith, ibid. 652—654.

(n) A. L, Goodhart, Essays in Jurisprudence (1931), 131, note 8.
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get from some very general principles. This may not be §

systematie, but what is often forgotten by critics is that the

Judges would do no better if they tried to be more exact.

For, as Lord Sumner said, “ The object of a civil inquiry

into cause and consequence is to fix liability on some respon-

sible person and to give reparation for damage done . . . The

trial of an action for damage is not a scientific inquest into

a mixed sequence of phenomena, or of an historical investiga-

tion of the chapter of events ... It is a practicaljnquiry ” (o).

Such principles as we have are no earlier than the nipe- History,

teenth century (p). Until then no one seems to have made use^

of Bacon’s maxim (q), and the Courts either took refuge in

scraps of scholastic logic about “ causa causans ” and “ causa

causata ” (r), or indulged in the mistiest generalities, such as,

“ he that does the first wrong shall answer for all consequen-

tial damages ” (s), or “ the damages must be the legal and

natural consequence ” (t) of the wrongful act. Then the

phrase “ natural andjgr^qsimate-cojisequence ” creeps in (w).

“ Proximate ” was a misplaced adjective, for it suggested that

the event which occurs immediately before the harm suffer«id

by the plaintiff is always to be selected by the law as the

determinant cause of that harnj. But that is not necessarily

so. If A throws a lighted squib into a crowd and it falls upon

B who, in alarm, at once throws it away and it falls upon C,

who does the like, and the squib ends its journey by falling

upon D, exploding and putting out his eye, here A’s act is

held to be the proximate cause of the daniage, though in

fact it was the act farthest from the damage, not the one

nearest to it (a).

In 1850 were laid the seeds of a controversy which was

supposed to have been settled in 1921, but which cannot be

regarded as disposed of even now. Between these two dates,

(o) Weld-Blundell v. Stephens, [1920] A. C. at p. 986. See, too,

Goddard, L.J., in Duitcan v. Cammell, Laird, Ltd (1944), 171 L. T. 186,

199, quoting Lord Wright in Liesbosch Dtedger v. Edison S.S
, [1933]

A. C. 449, 460.

(p) Tno important American studies on the topic are m Selected Essays
on the Law of Torts (1924;, 649—730 (Jeremiah Smith), 730—755 (Professor

Joseph H. Beale).

(q) Beale, op. cit., 732.

(r) Earl o/ Shrewsbury's Case (1610), 9 Rep. 46, 60b.
(s) Roswell V. Prior (1700), 12 Mod. 636, 639, Scott v. Shepherd tl7731,

2 W. Bl. 892, 898, 899.

(() Vicars V. Wdcocks (1806), 8 East 1, 3
(u) E.g., Ward v. Weeks (1830), 7 Bing. 211, 212
(a) Scott V. Shepherd (1773), 2 W. Bl. 892 (W. Cases, 17)
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§ 21 .

(1) The test

of reasonable

foresight

(2) The test

of directness

two different views prevailed as to the test of the remoteness

of consequence. Both were described by a great variety of

phrases
;

Sir Samuel Evans collected no less than eight of

them m The London and they were only specimens (b).

. (1) According to the first view consequences are too remote

I if a reasonable man itould not have foreseen them. Such was

the opinion of Pollock, C.B., in two cases in the Court of

Exchequer, 1850

—

Rigby v. Heuntt (c) and Greenland v.

Chaplin (d). He admitted that he spoke only for himself

and not for his judicial brethren, but in some later decisions

his opinion was followed (e).

(2) The second view is that if a reasonable man would

have foreseen apy damage as likely to result from his act.

then he is liable for all dvy:ct_conseauences of it, whether a

reasonab le inaji would have foreseen them or not.

To put it in another way, reasonable foresight is relevant

to the question, “ Was there any legal duty on the defendant

to take care ^ *’ It is irrelevant to the question, “ If the

defendant broke a legal duty, was the consequence of this

breach too remote ^ ” What ought to hav'e been reasonably

anticipated “ goes to culpability, not to compensation ”
(f)

I. The authority for this second view began with Smith v.^

L. S. IT. Ry. (1870) (g). In a very dry summer, the'^

railway company’s servants cut the grass and trimmed the

hedges bordering the railway line. They left the trimmings

and cuttings m heaps between the line and the hedge for a

fortnight. A fire, caused (as the jury found) by sparks from

a railway engine, ignited these heaps, and spread to a stubble-

field beyond the hedge. Thence a high wind carried it across

a load to the plaintiff’s cottage, situated 200 yards from

the spot where the fire began. The cottage was burned.

The Court of Exchequer Chamber held the company liable (k).

Blackburn, J., said ; “ What the defendants might reasonably

(b) [1914] P 72 77—78 ^ee Loid Sumner a criticism of some of them
m [1920] A C at pp 983—984

(c) 5 E\ 240, 213 19 L J Ex 291 292

(d) 5 Ex 243 248 19 L J Ex 293, 295
^e) L g Lord Wenslejdale, m Lynch \ Knight (1861), 9 H L C 577

600, Vaughan Williams, E J in Con/ v Prance, [1911] 1KB 114, 122

(/) Loid Sumner m Weld Blundell v Stephens, [1920] A C at p 984

(g) L K 6 C P 14 The late T Beven relied strongly upon this case
Negligence m Law (4th ed 1928) i, 89—92

(h) The question really before the Court was, “ Weie the defendants
negligent at alJ ^ * but some of the Judges also considered the question
Were the damages too remote^
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anticipate is . . . only material with reference to the questioir §

whether the defendants were negligent or not, and cannot

alter their liability if they were guilty of negligenl^e ” (i).

Now they might, in the circumstances, have reasonably

anticipated some sort of fire breaking out. Therefore that

put them under a legal duty to provide against such an

outbreak. They did not do so. They broke their duty.

Therefore they were liable for the consequence which ensued

even though a reasonable man would not have foreseen that

particular consequence.

Smith V. L. S. W. Ry. was followed in some dicta in

later cases (k), and was adopted in 1921 by the Court of Appeal

in Re Polemis and Furness, Withy Sf Co., Ltd. (1). In that

case a ship was hired under a charter which excepted both

the shipowner and the charterers from liability for fire.

Among other cargo the charterers loaded a quantity of benzine

and/or petrol in tins. During the voyage the tins leaked

and thus there was a good deal of petrol vapour in the hold.

At a port of call ^evedorps- who were the servants oi the

charterers, negligently let a plank drop into the hold wh'Tle

they were shifting the cargo. A rush of flames at once followed

and the ship was totally destroyed. The charterers were held

liable for the loss—nearly £200,000. The fire esception

clause did not help them, because there "was no express state-

ment that it covered negligence on the part of servants.

And, as the fall of the plank was due to servants for whom
they were responsible, the rhaj^crera wcrcLd^ble for all_direct

consequences of the negligence, even though-they—e©'Uld._n£>t

have been reasonably anticipated. None of the Court except

scrutton, L.J., defined “ direct ” consequence. He said that

lamage is_jndirect if jt is “ due to the operation of indepen-

( lent causes h^ing no connexion with the negligent act^ except

that they could not avoid its results ” (m).

I Re Polemis therefore pronounced m favour of the second

rule and, although the case itself related to negligence in

particular, its principle apparently extended to all torts. But

Has the test

of directness

been fully

accepted ?

(i) L. E. 6 C. P. at p. 21.

(!) Evans, P
,
in H.M.S. London, [1914] P. 72, 78. Lord Sumner, in

Weld-Blundell v. Stephens, [1920] A. C. 956, 984.
*

(!) [1921] 3 K. B 660, 27 Com. Cas. 25 (W. Cases, 19). For report in

Court below, see 26 Com. Cas. 281; for pleadings, see 4 Cambridge Law
Journal (1931), 125—145

(m) [1921] 3 K. B. at p 577 See, also, Salmond, Toits, § 34 (7), (17).
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§ 31 .

The
lAeeboech.

in the years which have succeeded it some doubts as to

f its scope have arisen. At first, it seemed to have laid down
a rule which, whether the legal profession liked it or not, was

definitely the law unless and until the House of Lords held

otherwise. Yet as time went on it became evident that writers

of text-books and articles attached more importance . to it

than did counsel and Judges. Of the writers, some approved

the principle (n), some disliked its inconsistency with earlier

decisions (o), some thought that it raised many difficulties (p'),

some disliked it in any event (q), and some were puzzled at

its relation to remoteness of damage for breach of contract (r).

But none of them denied it to be law, and every one of them

at least did it the honour of noticing it. With practitioners

and the Courts, however, it was otherwise. They did not

criticise it
;

they simply ignored it. Until 1933 there is

scarcely any mention of it in the reports (s). Moreover, some

of the Judges showed a tendency to tackle the question of

remoteness in terms that were perilously near the old reason-

jahle foreseeability test, for they spoke of consequences as

^being, or not being, “ natural and probable”.

Then in 1933 Re Polemis attracted the attention of the

House of Lords and, without any detailed consideration of

it (lor that was not necessary in the circumstances), they

(n) Mr. S. L. Porter, K.C. (now Lord Porter), in 5 Cambridge Law
Journal (1933), 176—191; Professor J. A, McLaughlin in 33 Harvard Law
Review (19‘25—1926), 163, note 53. Cf. Cleik & Lindeell, Torts, 185 seq

(o) The learned editor of Mayne, Damages (10th ed., 1927), 44; but he

thinks that it does much to clarify the law.

ip) Sir Frederick Pollock, Torts, 28—30 (and 45—46 for the learned

editor’s view), and in 38 Law Quarterly Review (1922), 165—167. See, too,

Salmoud, Torts, § 34.

(g) Professor A. L. Goodhart reprobates it as unscientific: Essays, 118,

129.

(r) Post, § 191. The point was first raised and (I thought) settled

m Saimond & Winfield, Contracts (1927), 506—507, but the chase was
renewed by Sir Frederick Pollock in Torts (13th ed.. Pref. vii, and

pp. 37—39), by Dr. A. I). McNair in 4 Cambridge Law Jourual, 125—145,

by Mr, Porter (now Loid Porter) in 5 Cambridge Law Journal (1934).

176—191. It has passed over the border to Scotftind (Gloag. Law of

Contract (2nd ed., 1929), 687, n**te 1), and has crossed the ocean to Canada
(9 Canadian Bar Review (1931), 514—520). All I wish to add here is a

protest against the persistent misstatement that I regard Rc Polemis as in

conflict with Hadley v. Baxendale, A bare reference to Saimond &
Winfield, op. cit.. will show that I believe the cases to be reconcilable in

spite of apparent conflict.

fs) Lord Sumner, in Weld~Blundell v, Stephens^ [1920] A. C. 956, 984
(a case on contract), had pretty nearly anticipated it.** Atkin, L.J., applied
it in Hambrook v. Stokes, [1925] 1 K. B. 141. Lord Phillimore, in G. W
Ri/. V. S.S. iVfostyn, [1928] A. C. at p. 91, made an almost colourless
reference to it in an obiter dictum. See, too, Scrutton, L.J., in Compavia
Mexicana, etc. V. Essex Transport Co. (1929), 141 L. T, 106, 108—109. -
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put an interpretation upon it which limits its scope. The '

case before them was Liesbosch Dredger v. Edison iS.S, (t).

By negligent navigation
^

the Edison fouled and sank the

dredger Liesbosch whose owners were under a contract with

a third party to complete a piece of work within a given

time. -They were put to much greater expense in fulfilling

this contract because they were too poor to buy a substitute

for the dredger. They sued the owners of the Edison for

negligence. The House of Lords held that they could recover

as damages the market price of a dredger comparable to

the Liesbosch and compensation for loss in carrying out

the contract between the sinking of the Liesbosch and the

date on which the substituted dredger could reasonably

have been available for work, for the measure of damages

in such cases is the value of the ship to her owner as a going

concern at the time and place of the loss, and, in assessing

that value, regard must naturally be paid to her pending

engagements (ii); but the claim for extra expenses due to

poverty was rejected, because the plaintifis’ want of means

was an extraneous matter which rendered this special loss

too remote. Lord Wright (with whose speech the rest of

the House concurred) distinguished Re Polemis on the ground'

that there the injuries suffered were “ the immediate physicali

consequences of the negligent act ”, and he added, “ Nor i4

the appellants’ financial disability to be compared with that

physical delicacy or weakness which may aggravate the

damage in the case of personal injuries, or with the possibility

that the injured man in such a case may be either a poor

labourer or a highly paid professional man. The former class

of circumstances goes to the extent of actual physical damage
and the latter consideration goes to interference itith profit-

earning capacity ; whereas the appellants’ want of means was,

as already stated, extrinsic ” (x).

The decision iS not entirely free from difficulties. In the

first place, “ immediate ” as applied to “ consequences ” is

open to the same objection as “ proximate ” {ante, p. 65).

Next the Liesbosch decision is possibly to be limited to the

tort of negligence, and certainly to those torts in which
physical damage is the only damage which is possibl*. It

(t) [1933] A C. 449 (W. Cases. 24).

(u) [1933] A C ,
at pp. 463^64.

(x) At p. 461. The italics are mine.
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§ 21. cannot apply to libel where the damage is to a non-physical

thing like the reputation. Finally, the Court regarded the

loss of the dredger as not interfering with the plaintiffs’

“ profit-earning capacity ”. It is true that you interfere with

a dredger-owner’s profit-earning capacity if you destroy the

very thing with which he earns profits. But the context of

Lord Wright’s speech shows that the Com-t meant by “ profit-

earning capacity” “ personal profi^earning capacity ”. i.e.,

capacity independent of the tools of one’s trade. Thus under-

stood, it is obvious that the personal qualifications of any

man, be he a navvy or a Harley Street specialist, are indepen-

dent of the fact that he is at the moment destitute of the

appliances of his calling or profession, or is flush of them,

or that he is penniless or wealthy. If you injure him so that

his personal profit-earning capacity is diminished, you will

have to pay more if he is a medical specialist, less if he is a

navvy, not because of the irrelevant circumstance that he is

probably a wealthy man in the one case and a poor man in

the other, but because his capacity is high in monetary value

in the one case, and low in the other.

The result of the Liesbosch Case appears to be that in all

torts in which physical damage results from the wrong, this

damage, provided it is immediate, is not too remote (a).

But the Liesbosch Case by no means exhausts the difficulties

connected with the Polemis decision. For both before and

after the Liesbosch Case some distinguished members of the

Court of Appeal stated the rule of remoteness in phrases

which, even if consistent with Re Polemis, were nevertheless

not coincident with the rule laid down there. They had

adopted a dictum of Bowen, L.J., made a generation earlier

in The Ar^entino (h) and in Cobb v. G. W. Ry. (c), that

^damage must be “ the direct and natiual consequence ” of

the injury. This was cited with approval by Scrutton and

Greer, L.JJ., in the Liesbosch Case (d) whert it was before the

Court of Appeal, and by Greer and Maugham, L.JJ., in The

(a) A friendly critic in 64 L. Q. E. (1938), 128, objects to this that
" the Liesbosch Case decided nothing of the kind because that question
never arose”. But 1 merely state the proposition as "the result of the
Liesbosch Case ”, not as its decision, and I cannot agree that " the question
never aiose If a Court distinguishes one case from another, the question
of what was decided in each case does arise.

(b) (1888), 13 B. P. 191, 200 ,
202.

(cl [18931 1 Q. B 459, 464.
<di [19321 P. 52. 62-64.
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Arpad (e). It is not clear what “ direct and natural ” niean&

as contrasted with the simple “ direct ” used in Re Pole7nis.

“ natural ” be rejected as surplusage, there is no real

difference between them; if it is not rejected, what does it

signify ?

A more disquieting matter is that in three cases since

Re Polemis, Greer, L.J., equated the rule as to remoteness

of damages in tort to what is known as the “ first rule in

Hadley v. Baxendale ” (/) relating to remoteness of damages

in contract, which laya it down that they “ should be such as

may fairly and reasonably be considered . . . arising naturally,

i.e., accordiiig to the usual course of things ” (g). Now here

the reasonable foreseeability test which was expelled with a

pitch-fork in Re Polemis has crept in again unless the words

“ and reasonably ” be eliminated. Nor was Greer, L.J., alone

in the view which he took (h); and in Hyett v. G. W. Ry. (i),

the Court of Appeal adopted a dictum of his that the test of

remoteness is whether the accident can be said to be “ the

natural and probable result of the breach of duty Again,

in V. Grimsdnll (j), Atkinson, J,, applied both tEe
“ direct ” test and the “ reasonable foresight ” test and

reached the same result on the facts.

It is obvious, then, that the law is in a confused state

and, if we may venture to predict the following two proposi-

tions as the main principles of remoteness, it is only with

considerable diffidence and with the warning that only the

House of Lords can now disperse all the doubts that have

arisen (k).

(1) A consequence is not too remote if it is direct. Suggested

(2) The meaning of “ direct ” is this : (i) Where physical

(e) [1934] P. 189, 216, 232—233. So, too, Lord Dunedin in The
Susquehanna, 11926] A. C. 655, 661, 669, and Lord Hanworth, M.E., in

He Simms, [1934] Ch. 1, 17—18.

(/) (1854), 9 Ex. 341, 354.

ig) The Edison, [1932] P. 52, 70—71; The Arpad, [1934] P. 189, 216;
Haynes v. Harwood, [1935] 1 K. B. 146, 156. See, too. Lord Hanworth,
.M.R., in Re Simms, [1934] Ch. 1, 17—18.

(h) Viscount Haldane, m The Metagama (1927), 29 LI. L. Eep. 253,
said that in maritime collision cases the damage is recoverable if it is the
natural and reasonable result of the negligent act. This was cited by
Langton, J., in The Genua (1936), 55 LI. L. Eep. 139, 145. See, too,

Slesser, L.J., in Lifjen v. Watson, [1940] 1 K. B. at p. 537. Cf. Fittfesaor
A L Goodhart in 2 University of Toronto Law Journal (1937), 1—23.

(i) [1947] 2 A. E. E. 264, 266.

(j) (1937), 106 L. J. Iv. B. 386.

(k) See, too, the remarks on Re Polemis in Bourhilly. Young, post, p. 80.
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§ 21. consequences result from negligence, they are not necessarily

indirect because a reasonable man would not have foreseen

them. “ Physical ” seems to mean consequences likely to

ensue in accordance with the scientific laws known to govern

the world, irrespective of whether a reasonable man would

have foreseen such consequences, (ii) Subject to (i), the

criterion of “ directness ” is, “ Would a reasonable man have

foreseen the consequences ?
”

If this analysis is correct, it shows not only that there is

no conflict between the “ direct ” test and the “ reasonable

foresight ” test, but also that these apparently conflicting

criteria are simply different aspects of the word “ direct ” in

its application to different circumstances.

Perhaps the uncertainty of the law is not likely to be so

troublesome in practice as it is in theory. If the test of

“ directness ” of consequence leads to much the same results

as the test of “ reasonable foreseeability ”, no great difficulty

would occur. Now, the “ direct ” test certainly proved to be

a more severe rule than the “ foreseeability ” one on the facts

iri»'Be Polemis itself, for the charterers would not have been

liable according to the latter for more than the trivial damage

in knocking some paint off a benzine tin, and perhaps one

or two of the earlier cases are inconsistent with Re Polemis (1).

On the other hand, it is doubtful whether in the majority

of cases the result would have differed whichever rule were

Rules as to

remoteness.

(1) A ques-
tion of law.

(2) Intended
consequences
never too

remote.
t

adopted
;
for a consequence which is direct will nearly always

be one which a reasonable (i.e., average) man would foresee.

We have tried to state the general principles and we can

now consider the detailed rules relating to remoteness. The

reports are replete with illustrations of them, and there is a

corresponding danger of mistaking examples for hard-and-fast

rules., It is safe, however, to set forth the following canons :

X^<1) Remoteness is a question for the Judge, not for the

jury. It is a question of law, not one of fact.

’^(2) Intended conseque^ices are never too remote (m).

fl) Cox V. Burbidge (1863), 13 C. B. (n.s.) 430, and Sharp v. Powell
(187!2). L. B. 7 C. P. 253, were so regarded by Sir Frederick Pollock, Torls,
29, n., 36. In Salmond, Torts (9lh ed.), 142, note (k)

;
(lUth ed.l, 137, note

(Jr), Sharp v. Powell is regarded as supportable on other grounds not con-
nected with remoteness of damage. Of. Gahan, Damages, 12, note (g) ;

Clerk
& Linusell, Torts, 185.

(m) The American Eestatement of Torts, §§ 870. 915, qualifies the rule
by adding, “ except where the harm results from an outside force the risk
of which is not increased by the defendant’s act ”. But this exception is

unreal, for all the illustrations are explicable on some other ground {e.g..
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Moreover, it must be recollected that the law presumes that * §

a man intends the necessary and natural consequences of his

conduct, even though a psychologist might say that they

formed no part of his original evil intention. Scott v.

Shepherd, the squib case cited above (n), is the classical

instance of this. The man who first threw the squib certainly

intended to scare somebody or other. With equal certainty

he did not, in common parlance, “ intend ” to hurt the

plaintiS, much less to destroy his eye. But he was neverthe-

less held liable to the plaintiff, because the law insists, and

insists quite rightly, that fools and mischievous persons must

answer for consequences which common sense would unhesi-

tatingly attribute to their wrongdoing (o).

^(3) Unintended consequences must be direct. Whateveri (3) Unia-

may be the meaning of “direct”, every one agrees that a' co^equoncee

consequence is too remote if it follows “ a break in the chain most be

of causation” or is due to a “nova causa interveniens

Various classifications of the decisions on remoteness have

been attempted, and some of the more detailed schemes run

perilously near moulds which would wrench the law out ^)f

shape and stop its growth. On the other hand, the reports

are not so poverty-stricken that we need rest content with

such obscure statements as that the defendant is liable if he

caused the harm, but not if he merely occasioned it, and

the like. At least there is no harm in postulating the follow-
’

ing sub-rules, provided it is understood that they are little i

more than specific instances of the ways in which consequences
|

may become too remote.

.(i) Where the danger created by the wrongful conduct is Illustrations

, . j I of remote-
exnaustea.

“ Where defendant’s active force has come to rest in a .

position of apparent safety, the Court will follow it no longer

;

if some new force later combines with this condition to

create harm, the .result is remote from defendant’s act ” (p).

Ship A negligently collides with, and injures, ship B.

B puts into port and is repaired there. She again puts to sea

and founders through heavy weather. Here, no doubt, B
might never have encountered the storm if she had not been

volenti non fit injuria) or are merely cases in which all the consequences
were not intended.

(n) Ante, p. 65.

(o) See the admirable analysis in Pollock. Torts, 25—27,

ip) Beale, op. cit., 748
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§ 21 injured in the first instance, but nevertheless her loss is too

renaote ; for it is a common occurrence for ships to encounter

storms, and when B met this one she was just as well fitted to

cope with it as if she had never collided with A.

(ii) Other circumitances which the Court may hold suffi-

cient to snap the chain oj caiisation.~~lt will be seen in

examining these that they certainly do not represent rules but

merely provide examples. In some cases they exhibit con-

sequences as too remote, in others as still remaining direct in

spite of what looks like an interruption in causation. This is

notably so with contributory negligence.

(a) Vnla-jjful conduct of third parties .
—“In general”,

said Lord Sumner, “ (apart from special contracts and

relations and the maxim Respondeat superior), even though

A is m fault, he is not responsible for injury to C which B,

a stranger to him, deliberately chooses to do. Though A
:may have given the occasion for B’s mischievous activity,

B then becomes a new and independent cause.” Consistently

with this, it was held that if A w’rites a libel on C, which is

published by B over whom A has no control, A is not liable

to C. Until publication, no tort at all is committed, and

when publication does take place, it is due to B, not to A (q).

But it is certainly not the law that deliberately wrongful

conduct on B’s part will always make the conduct of A,

the original wrongdoer, too remote. If A has control over

B’s action, or over the circumstances which any reasonable

person would have foreseen w'ere likely to prompt B’s

action (r), the harm will be attributed to A. Moreover, if

B’s wrongdoing is careless and not deliberate, it will depend

on the facts of each case whether that will exempt A from

liability to C.

In Hill V. New River Co. (s), the defendants unlawfully

left unfenced a stream of water spouting in the highway.

This frightened the plaintiff’s horses which fell into an

unfenced excavation madc^in the road by B. The defendants

were held liable as having primarily caused the accident

despite the negligence of B (f).

(f/) W eld-Blundell v. Stephens, [1920] A. C. 956, 986. Note Lord
Sumaer’s careful aualysis of earlier cases at pp. 988—991.

(rj 3aynes v. Ilaricood, [1935] 1 K. B, 146.
(si (1668}, 9 r>. & S. 303; Northwestern IHihlies, Ltd. v. London

Guarantee, etc., Co., Lid., [1936] A. C. 109, is also relevant, although the'
decision was rather as to the scope of the duty to take care.

ff) Semhle, B would have heen liable also if plaintiff had preferred to sue
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In Hayves v. Hanvood (u), the wrongful act of B was

deliberate, not merely careless. A had negligently left a

horsed van unattended in a crowded street where there were

many children, B, a mischievous boy, threw a stone at the

horses, frightened them, and they ran away and injured C.

Here A was held liable in spite of the act of B, for A knew

that children were about and the injury to C must be treated

as a result of A’s wrongful act because it was to be anticipated

that children would do mischievous things. “ Any one who

invites or gives an opportunity to mischievous children to

do a dangerous thing cannot escape liability on the ground

/ that he did not do the wrong ” (a).

Compare with this >S.S. Singleton Abbey V. S.S.

Paludina (&), which fell on the other side of the line^ Ships

A, B. and C were in port where a strong wind and sV^ell pre-

vailed. Then came in sequence the following events : (1)

negligently collided with B and thus made (2) B collide wjth

C. B and C got clear, hut twenty minutes later, while B
and C were trying to keep oft ^hore, (3) C again collidfid-gith

and injured B. A was held liable for collision N9 . (l). Was

A also liable for No. (8 ) ? No, if the chain of causation

between (
1 ) and (3) were broken either (a) by B’s inability

to prove due care on C’s part in the group of evepts con-

stituting No. (3), or (b) by lack of due care on B’s part in

No. (3). On the tacts, a majority of the House of Lords held

that (a) B had failed to prove due care on C’s part; (b) that

B had shown no lack of due care because, in the agony of the

collision, B’s captain had done his best. Thus, the chain of

causation was snapped at (a), but not at (b), and, as the

breaking of one link suffices to sever the whole chain, A was

held not liable for No. (3).

,, (b) Lawful conduct of third parties.—This may, or may;

not, according to circumstances, make the consequeuces too’

him either separately or jointly with defendants' Burrows v. March Gas
Co (1870), Ij. E. 5 Ex. 67, 71, 74 (affirmed without reference to this point

in L. K. 7 Ex. 96).

(») [1935] 1 E. B. 146.

(a] Greer, L.J., at p. 154, where the learned L.J. examined some of

the earlier authorities. Shiffman v. Grand Priory, etc., [1936] 1 A. E. E.
557, 13 to the like effect; defendant was held liable for negUgeilfce in

insecurely erecting a flag-pole which fell upon the plaintiff, although its

actual collapse was due to the acts of mischievous children. So, too. Wells
r. Metropolitan Water Board (1937), 54 T. L. B. 104.

(b) [1927] A. C. 16.

§ 21 .
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§ 31. ( 'remote. It was held to do so in Harnett v. Bond (c), where

the plaintiff, a lunatic in the custody of Adam, the owner

of an asylum, was released on probation for twenty-eight

days. He visited Bond, a Commissioner in Lunacy, who
mistakenly judged the plaintiff to be still mad, informed

Adam by telephone of his opinion, and detained plaintiff for

two or three hours while Adam sent to fetch him back to

the asylum. The plaintiff was then detained for nine„y^rs

in that asylum and in others. He then escaped and sued

Adam and Bond. Bond was held liable for falsely imprisoning

him during the two or three hours, but not for the subsequent

nine years’ detention, for that was due to the acts of Adam
and of the other persons who, in succession, had custody of

the plaintiff. Now Adam’s acts were justified by the

Lunacy Act, 1890, s. 330 (1), because he had acted “
in good

faith and with reasonable care ” under that section ; but it

'was not the legality of his acts that snapped the chain of

causation, but the facts that he was bound by law to exercise

a judicial and independent discretion in deciding whether he

I suould detain the plaintiff, and that the exercise of that

’ discretion was a new starting point in causation (d).\

In The Oropesa (e), the lawful act of a third party did

not make the consequence too remote. After a collision

between ship A and ship B, caused mainly by the negligence

of B, the master of A thought that his ship, though badly

damaged, could be salved. He therefore embarked in a life-

boat in order to go to B and to discuss with the master of B
what steps ought to be taken. Among other persons in the

lifeboat was C, one of the engineers of A. Before the lifeboat

reached B, it capsized owing to inc^ased roughness of the

weather, and C wgs drowned. The owners of B were held

liable to C’s personal representatives. The master of A had

acted reasonably (and therefore lawfully) in trying to prevent

total loss of his ship, and reasonable conduct on the part of

any person subsequent to the tortious act of another person

'does not break the chain of causation even if events show
that the conduct constituted an error of judgment.

'.(c) Lawful act of the plaintiff.—In The San Onofre (/),

(c)' [1925] A. C. 669. See Dr.^ Stallybrasa's inveBtigation of cases of
tins type m Salmond, Torts, § 34 (27).

id) Scrutton, L.J., in the C. A., [1924] 2 K. B. at p. 565.
(e) [1943] P. 32. See, too, Lord Wright m Summers v. SaJford Cornorfl-

tion, [1943] A. C. 283, 296.
(/) [1922] P. 243.
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a ship of that name was negligently struck by the Melanie. § 21-

The San ^Onojre was slightly damaged, the Melanie very

seriously. The San Onojre lashed herself to the Melanie

in order to save her and, while taking her inshore, ran

aground with her in a fog and received fresh injuries herself.

Could it be said that the damage to the San Onofre from

running aground was causally connected with the original

negligence of the Melanie? No. for the case was similar _to

that where two pedestrians collide in the stree^t, and the pne

whose negligence jcaused the collisipn is assisted by the other

to walk to hospital, and while so doing the helper accidentally

slips and breaks his own leg. This last catastrophe has no

connexion in law with the original accident. Yet it might

well be a direct consequence if the wrongdoer, being in danger

of death from the collision, were hurried to hospital with all

reasonable care by the other injured party in his car and the

latter were further injured by a second collision due to no

fault of his own (g).

(d) Unlawful conduct of the plaintiff.—The commonest'^^

example of this is contributory negligence (h). In view of \

the Law Reform (Contributory Negligence) Act, 1945, we

defer consideration of this (post, § 126).

Several other points require notice. One is the legal Dilemma

position of a plaintiff who does the best that he can to avoid negu'g^ce*!^

a dilemma produced by the defendant’s wrongdoing. He
selects in haste, or “ in the agony of the moment ”, a course

which events show to,be the wrong one and which results in

injury to him. Is the defendant liable for this consequence ?

It is diflBcult to know where to discuss this problem, for the

Courts have approached it by the various paths of remoteness

of consequence, contributory negligence and volenti non fit

injuria. On the whole it is perhaps best reserved for the

chapter on Negligence (post, § 126).

Next, suppose that the injury produced by the defendant’s Nervous

wrongdoing causes nervous shock to the plaintiff. It is

not clear from the authorities whether nervous shock is. a

substantive tort or a particular instance of damage flowing •

(3)
Per Atkin, L.J., at pp. 255—^256. Admiralty Commissioners v.

S.S. Amert/ca, [1917] A. C. 38, illustrates the same point as the San Onofre
Case.

(}i)J}oward V. Odhams Press, Ltd,, [1938] 1 K. B. 1, fills unrler

contract rather than tort in this connexion.
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§ 21. from the commission of some particular tort (i). On balance,

the latter view seems preferable, subject to the qualification

that, where the shock is caused by the tort of negligence, the

plaintiff may be so hypersensitive as to exclude him from the

scope of the defendant’s duty to take care : Bourhill v.

Young, [1943] A. C. 92 (infra). Liability for nervous

shock is now well established, subject to the limits stated

below. A contrary decision of the Judicial Committee in

1888 (k) proceeded on erroneous ideas about pathology and

was never followed in the other Courts (1). The fallacy lay in

supposing that “ bodily ” or “ physical ” injury must exclude

“ mental ” injury as being too remote. It would be difficult

to contend that damages ought to be given for the mere

sensation of fear ('in), but when fear or any other sensation

produces a definite illness, that consequence is no more

remote than a broken bone or an open wound.

Bourhill v. Ynunp (n) is the latest and best authority.

X, a fishwife, alighted from a tramcar. While the driver was

helping her to put her fish-basket on her back, Y, a motor-

cyclist, passed the tram and immediately afterwards negli-

gently collided with Z’s motor car. Y was killed. X did

not see Y or the accident, which occurred about fifteen yards

off, her view being obstructed by the tram, but she heard

the collision and, after Y’s body had been removed, she

approached the spot and saw the blood left on the road. In

consequence she sustained a nervous shock and gave birth

to a stillborn child of which she was eight months pregnant.

b) Cf. Wngiit, J., in Wilkinson v. Doianton/[1S97] 2 Q. B. 57, 58—5!);

Kennedy, J., in Duhcu v. White, [1901] 2 K. B. 669, 671, and
Phillimore, J., ibid., 682, 685; Bankes and Duke, L..TJ., m Janvier v.

Sweeney, [1919] 2 K. B. .316, 321—.322, 327; Bankes and Atkin, L.JJ., m
Hambrook v. Stokes, [1925] 1 K. B. Ul, 146, 151, 158; Lord Shaw, m
Coyle V, John Watson, Ltd., [1915] A. G. 1, 13, approving Pallea, C.B,,

in the Irish case of Bell v. G. N. Ry. of Ireland (1890), 26 L. K. Ir. 428,

437 ; Owens v. Liverpool Corporation, [1939] 1 K. B. 391. The American
Eestatement of Toits, vol. 1, § 17, reckons nervous sJiocJ; as an illustration

of the tort of bodilv harm rather than as a consequen’ce of it. Cf. Professor

C. Magruder in 49 H. L. R. (1936), 1033—1067, Bohlen, Studies in the

Law of Tons (1926). 2.52—290
ik) Victorian Railway Commissioners v. Goulfas, 13 App. Gas. 322.

(,') See cases cited in note (i)

(m) According to the American Restatement of Torts, vol. 1, § 47 (cf.

vol. 2, §§ 306. 312; vol 3, § 623), emotional distress unaccompanied by
physical illness is not itself a ground of liability, although it may aggravate
damages flowing from an intentional tort which caused harm independently
of such distress.

(n) [1943] A. C 92 (W. Cases, 164). For comments on it, see 59
Q- S'- (1943), 150—154 (Dr. Charlesworth) ; 8 Cambridge Law Journal

(1944), 265-273 (Prof. Goodhart)).
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She sued the personal representative of Y for Y’s negligence. ^ § 21.

The House of Lords held tji^t she cojudd not recov£r. Their

decision may be thus epitomised. Where Y causes nervous

shock to X, X’s degree of susceptibility to such shock is

relevant to two distinct things: (1) Determination of the M

existence of a duty on Y’s part to take eare with respect to *

X. This “ must generally depend on a normal standard of
‘

susceptibility ” (o) and if no reasonable person would have

foreseen the shock to X, no duty arises on Y’s part to take

care to prevent it, on the principle stated in § 123, post

(Donoghue’s Case). It was solely on this ground that the

House of Lords based their decision in Bourhill v. Young.
The fact that Y had been negligent with respect to Z did

not, on the facts of the case, bring X within the arnbit of

his duty to take care while on the highway. X was not

within the area of potential danger^ and Bourhill v. Young
was distinguished by the Court of Appeal in Farrugia v.

G. W. Ry. (p), where the defendants were held liable because

the pleiatiff ia tbst esse was within that area. (2) Detetmiaa- f

tion of remoteness of consequence, where Y’s duty towEirds X
and its breach have been established. All dicta on this point

were obiter because the House held that no such duty had
been established. Subject to that caution, it was observed

that if the duty of Y towards X, and Y’s breach of it, are

proved, Y must take his victim as he finds him (talem

qualem); e.g., it is no defence that X has an “egg-shell”

skull or an abnormal tendency to effusion of blood. Even
so, nervous shock, where that is the injury, may be too

remote. As to the test of remoteness, opinions in the House
of Lords differed (g).

A case that was commented upon in Bourhill v. Young
was Hambrook v. Stokes (r). By S’s negligence, his

unattended lorry started to run violently down a steep and
narrow street. H saw it coming and was terrified for the

safety of her children from whom she had just parted and who
had turned a bend in the street out of her sight. Bystanders

told her immediately afterwards that a child answering to the

(o) Lord Alright, [1943] A. C. at p. 110

ip) [1947] 2 A. E E. 565

iq) Loid Wiight accepted the “ duect " test laid down in Re PtHemis
as limited by the Liesbosch Case {ante, pp 68-71). Lords Miicmillan
and Porter questioned the correctness of the “ direct ’’

test. Lord Eussell
of Eillowen apparently approved the “ reasonable foresight " test {ante

p 66). (r) [1923] 1 K. B 141 (\V Ca-.es, 27)!
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§ 21

Plaintifi

must proTe

causal

connexion.

description of one of her own had been injured. She s

tained a nervous shock and died in consequence. A majority

of the Court of Appeal held that her husband could recover

for the loss of her services, assuming that the shock was

caused by what H herself had seen as distinguished from what

the bystanders had told her; and they disapproved a dictum

of Kennedy, J., in Dulieu v. White (s) that shock arising

from fear of injury to others, as distinct from fear of injury

to oneself, is too remote.

The soundness of IIa)nhrook v. Stokes was not directly in

point in Bourhill v. Young and none of the Lords finally

committed himself as to this, but, subject to that caveat,

Lord Wright expressed approval of it and Lord Porter im-

pliedly did so
;
Lord Russell disapproved it

;
Lords Thankerton

and Macmillan simply reserved their opinions (f).

' It is worth while to add that the plaintiff must give

eA’idence of sufficient causal connexion between the defen-

' dant's misconduct and the injury to the plaintiff. This was

illustrated in Metropolitan Ry. v. Jackson (u). Jackson was

a passenger on a train of the company. At Gower Street

the company's officials negligently allowed three persons to

enter Jackson’s compartment which was already full, and

these three were obliged to stand. At Portland Road there

was a rush on the platform and other persons opened the

carriage door. Jackson stood up to prevent their entry. The

train began to move. Jackson, to save himself from falling,

put his hand on the edge of the door. At that moment a

railway porter came up, pushed away the intruders and shut

the door by slamming it, and thus crushed Jackson’s thumb.

The House of Lords held that the evidence did not show that

the company had caused the injury to the thumb. No doubt

(«) [1901] 2 K. B. 669, 675.

(i) We suggest that Hamhrook v. Stokes was correctly decitied.
_

It

would be harsh to hold that, while fear for oneself will ground an action,

fear for the safety of those whom one is bound to protect will never do so.

On the other hand, we respectfully think that the disapproval by Lords
Wright and Porter in Bourhill v. Young of Owens v. Liverpool Corporation,

[1939] 1 K. B. 394, was right (coffin in a funeral procession negligently

overturned; relatives, who saw the accident, held entitled to recover for

nervous shock).

The American Restatement of Torts, §§ 26, 313, regards it as no assault
if A -hiakes E fear that A will intentionally hit C, no matter how closely
related C is to B (the reason being that assault is a highly specialised
idea) ; but somewhat oddly, the Restatement leaves it doubtful whether B
would have a remedy if A's conduct were merely negligent.
M (1877), 3 App. Cas. 193.
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U- re was negligence of the company at Gower Street in §

allowing the carriage to be overcrowded, and possibly that

might have caused the accident at Portland Road
; but Jack-

son pave no evidence that it had done so. At Portland Road
itself there was no negligence at aU, for J:he_porter did all

that_cDuld-be expected qf iuin_ui,J»astiIy. _sJn}tting^_the^dQprjis

tbeLirauL entered^j^„tuiineL He might have done exactly the

same if the proper number of passengers had been in the car-

riage. If the negligence at Gower Street had affected Jack-

son’s movements, or the particular part of the carriage where

he was sitting, or if it had made him less in control of his

actions when he stood up or fell forward, that ought to have

been proved in evidence ; in fact no such evidence was
given (o).

,

/'
^ 7-^7*

I

/(a) Ibid., 198. 205—20G, 209—210
,
212.
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CHAPTER III

CAPACITY

§§ 22, 23.

Capacity
explained.

/ § 22. The title of this chapter is a compendious abbrevia-

Jtion of “ Vgjiiatioos ,in capacity to sue,. or liability to be sued,

un tort ”. The word “ status ” would have done equally well,

^ut unluckily there is not much agreement in books on

jurisprudence as to what exactly it comprises. Where I use

it I venture to employ it as equivalent to “ capacity ” in the

sense stated above.
'' Every system of law and every branch of each system

must recognise variations in favour of, or against, abnormal

members of the community. Who are to be reckoned as

a^ormal is a question of policy which each country must

settle for itself. The hangman had a status in some parts

of Europe; he never had one with us. Further, it will often

happen that ev'en in the same country a person is counted

“s abnormal in one age and as normal in another. Heretics.

and Jew.s were once under disabilities in England which have

now disappeared (ci).

^
In the law of tort the chief variations in capacity are to

'be found with the State and its officials, minors, married

.TOmeii, lunatics, corporations and servan^. They are all

Jmuch the sort of people whom one would expect to be classed

as abnormal, th° married who is a historical

survival- and the servant, who is a historical reviv^,
for in

pearly law he had a status, then lost it and has now regained it.

§ 23. The State and its subordinates.

The State f (1) The Crown. The law relating to the Imbility of the

Bubordinates,
must be considered under the two following heads.

(1) The / (i) Liability in tort. Here, the law has been greatly
Crown (changed by~the~^rown Proceedings Act, 1947 (b). It must

be noted at the start that nothing in the Act authorises pro-

ceedings in tort against His Majesty in his private capacity

(s. 40), or affects powers or authorities exercisable by virtue of

the_,prerogative of the Crown or conferred upon the Crown by

(o) Salmond & Winfield. Contiacls, § 131
(b) 10 & 11 Geo G, c. 44 The Act came into operation on January 1,

1948 (Crow'n Proceedings Act (Commencement) Order, 1947, (No. 2527) ).
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statute (s. 11 (1) ). Subject to this, the Act provides (c)

that the Crown shall be, subject Jto all thosj Jiabilities in tort

vvere^ person of fuU .ag£.,ajl^L£iaE&cityj it would
bfi^^bject (1) in respect of torts, committed by its servants

or agents (d), provided that the act or omission of the servant

or agent would, apart from the Act, have given rise to a causd

of action in tort against that_servant or agent or against his\

estate; (2) in^ respect of any_teeach of ^hose duties which a

person owes to has servants or agents at Common Law 'By

reason oF Being their employer; (3) in respect of any breach on

the duties attaching at Common Law to the ownership, occu-l

pation, possession or control of property. Liability in tort

also extends to breach by the Crown of a statutory duty. The i

Crown is not to be held liable for wrongs committed by any/

person in the exercise of judicial functions. The law as to

indemnity and contribution as between joint tortfeasors {post.

Chap. V) shall be enforceable by or against the Crown (e)

and the Law Reform (Contributory Negligence) Act, 1945

{post, § 126) binds the Crown (/). There are qualifications

in the Act with respect to shipping, postal packets and th#

armed forces of the Crown, but we cannot give further details

here (g). Both these qualifications_and the sections which

we have summarised" sh'^w^Bat the Act_ dpe&,.aQt_'Bdp.e_QJlLl

totalLy_the._Common Law immunity of the Crown, and it is

therefore necessary~Eo give ah outline d it.

V No action in tort was maintainable against the Crown.

The reason for this was that “the King can do no wrong”,

but it was not until the sixteenth century~~^aL~it was estab-

lished as law. When mediaeval law began there was no trace
j

of it. True, the King could not be sued in his own Courts,!

but that was only an instance of the rule that no feudal lord'

could be sued in his own Court. With the King it was an

accidental result that, unlikgjithei: feudal lords, there was_no

higttgr^ourt^Jn_jyhich hg could be sued. Far from being

credited with a fabulous impeccability, he might, like

Henry VI in the early years of his reign, run the risk of

official chastisement if he misbehaved. But when it came to

be realised that the subject would have no remedy if his

(c^ S. 2. *
(dl “Agent” includes an independent contiactor (s. 38 (2)).
(e) S. 4 (1), (2).

(/) S. 4 (3).

(j) See ss. 5—8, 9, 10, of the Act.

§ 23 .
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^'Monarch did certain acts, it was laid down that he could not
do such acts; and it was a short step from that to say that

the King could do no wrong. This dogma would have been

worthless to the subject if it had not had a corollary tacked

to it in the seventeenth century,—that for every political act

of the King
_

some minister is res_ppnsible (h).

(ii) The petition of light. This remedy against the Crown
is available only “ where the land or ^ods or money of a

subject have found their way into the possession of the Crown,

and the purpose of the petition is to obtain restitution, or if

restitution cannot be given, compensation in money; or where

the~clalm arises out of a contract (i). Of course the taking

or withholding of the property must be wrongful; it is not

wrongfully taken if the Crown merely forbids its use in a

particular way; e.g., by ordering a subject not to unload coal

during a general strike (k).

y The rule that the King can do no wrong has also been used

as a reason for denying the application of a petition of right

tP a claim in tort. “ That which the sovereign does per-

sonally, the law presumes will not be wrong : that which the

sovereign does by command to his servants cannot be a wrong
in the sovereign, because, if the command is unlawful, it is

in law no command, and the servant is responsible for the

unlawful act, the same as if there had been no command ” (1).

Constitutional monarchy being what it is with us, we need

not weigh this argument very closely. As has been said, a\

petition_Qt-Xight.-is.^v.ailable .where ..property^as—wrongfully \

taken, and that was at one time a' much wider exception

than it is now, because mediaeval law had no boundary worth

the name between the law of property and the law of tort (m). i

There has been some conflict of opinion on the question!

whether, if the Crown wrongfully declines to restore a chattel;

ih) Holdsworlh. H. E. E., lii, 463—46!): vi, 266—207.
(t) Per ctiriiini jn Feather v. E. (]6fj.)), 6 B & S. 257, 2!lt: cited with

approval by the Privv Council in IVindior t Antiapoh.i Ry. V. R. <f

Counties Rij. (1886), ll App. Cas. 607, 614, and by the C. A. in Anglo-
Saxon PetTolnim Co

,
Ltd. v Dumnnt, [1917

|
Iv. B. 794. 801 /

(k) France. Fenwick tf Co., Ltd. V. 1?., [1927] 1 K. B. 458. Nor
apparently v^ill a petition ol right lie for a fpiasi-eontractnal claim, like
assumpsit for money had and leceived; Uinrktehnnk v. R.. [1925] 1 K. B.
52; C-uihan War Claimants .Association v. E., [1932] A. C. 14, 24. Contra,
Salmond, torts, 48, note (c), where the learned editor has changed his view
since the 7th ed.. 71, note

(l) Tobin V. R. (1864), 16 C. B. (k.s.) 310, 354
(m) Holdswonh, op. cit., ix, 17—21.
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or finds itself unable to restore it, a petition of right is main-

tainable for pecuniary
^

compensation. It is argued on the one/

hand that the petition cannot lie because that would be allowing

a remedy against the Crown for the tort of conversion and no

petition of right lies for a tort. To this it has been retorted

that the weight of the older authorities is in favour of allowing

a petition of right for such compensation. There is a

modern dictum against the possibility of a claim for con-

version (n), but the balance of authority at present is in favour

of the petition of right being applicable for such compensa-

tion (o). Another question is whether a petition of right mil

lie for nuisance. Sir William Holdsworth thought that there is

no historical reason why it should not lie, but that it is highly

doubtful whether it would be held to do so nowadays (p). The/

Crown Proceedings Act . 1947, allows the claim under a petition /

of right to be made without a fiat (i.e., permission) from the
j

Crmirn, but does not alter the scope of the petition.

(2) State Officials .

—

A convenient division of the powers

^f State officials is that into ejcecutive ac^ and judicial acts>

(i) Executive acts .

—

If Government officials act within

their powers, of cour^ they are not liable, however much they

may injure other people Jiy___their official _acts. Any other

rule would paralyse the government of the country. But if

they act outside their lawful powers, they are liable, although,

until the Crown Proceedings Act, 1947 (ante, p. 83). they could

not be sued as revreseniathies nf the Crcami. for the public

revenues could not be made liable without the Crown’s

consent to remedy wrongs committed by servants of the

Crown (q). This was a hard rule for the person injured by the

excess of authority, for, though the official was (and still is)

liable as a private individual (r), he is often not worth suing.

t

(2) Stats

Officials.

i) Executive
iCtS.

(n) Eoiiier, J., m Re Mason, [1928] Ch. 385, 401.

(o) Feathei v. R. (1865), 6 E. & S. 257, 294, and the other cases cited,

p. 84, note (i), ante.

(p) Holdsworth, H. E. Xj., ix, 43. See note (o), supra.

(q) Per Atkm, L.J.. in Maclcenzte-Kennedy v. Air Council, [1927] 2
K. B. 517, 531. See, too, Raletgh v. Gosclien, [1898] 1 Ch. 73; Hutton
V, Secretary of State for War (1926), 43 T. L. E. 106. In Adams v.
Naylor, [1946] A. C, 543, the H. L. pointed out that, though it is common
practice, when U servant ol the Croivn is sued in tort, for the Crown to
supply, on the plaintiff’s request, the name ot the servant (e.g., thejriver
of a Crown vehicle by whose alleged negligence the plaintiff was injured),
this m no way makes the Clown a party to the action; so, too, where the
Crown allows as a matter of grace payment of the damages awarded against
its servant to be made out of the public funds.

(r) Raletgh v. Gosclien, [1898] 1 Ch. 73, 82.



86 The Law of Tort

§ 23. However, the Act of 1947, by making the _Crown liable in

general for the„tojrtS-of.its servants or agents, has lessened this

grievance. There are classical decisions that, where an official

has been sued in his private capacity, a plea of respondeat

(superior will avail him nothing (s). Occasionally, statutes

provide that a particular Government department, or the

Blinister of it, may_sue orJ)e s^ed. If, under such a statute,

an action is brought against a Minister, it is in his official

' capacity that he is being sued, and not as a private individual

;

I

therefore, if judgment for ‘a sum of money is given against

i

him, he is not personally liable to pay it, but presumably he

(

will pay it out of moneys provided by Parliament for his

office (t).

Even where the official is sued in his private capacity,

several qualifications must be noticed.

No vicarious (a) Vicarious responsibility is not to be attributed to an
liability.

c..
jj; seen, when we come to deal with the law

of master and servant, that a master is liable for all torts

of his servant committed in the course of the servant’s

Rnployment. This rule has no application to the head of a

\,Government department. He is not liable for the torts of

his subordinates unless the tort was substantially h|s act, for

both he and they are equally servants of the Crown, although

he may appoint his subordinates; and, moreover, it would

be unjust to make him liable for their defaults when he can

make no use of the public revenue to meet such liability.

Hence, the Postmaster-General has been held not liable for

negligent obstruction of a highway by an employee in the

repair of a telegraph cable (w). The Minister of Transport is

a statutory exception to this rule (o). In practice, moreover,

the Ti;easury Solicitor or the Solicitor to the department

concerned usually attends an action against the subordinate.

(s) Wilkes V. Wood (1703), 19 St. Tr. 11.53; Entick v. Carrington (1765),

ibid., 1030,

(t) Minister of Supphj v Bnii.fth Thomfion-IIou.'^ion Co., Ltd., [1913]

K. B. 478, where the C. A. explained its earlier decision in Mackenzie-
Kennedy v. Air Council, [1927] 2 K. B. 517. In that case, a statute pro-

vided that “ the Air Council may sue and be sued ”, but an action against
it was held not to be maintainable; the C. A., in the later case, said that

the real reason why the Air Council was held not liable was that there
had been no transfer to it of the obligations of the Air Board on which the
plairfJlfl based his claim. Cf. 59 L. Q, E. (1913), 19G—197. See, too,

The Brabo, [1948] P. 33.

(u) Bainhndge v. Po.itmaster-Genrral, [1906] 1 K. B. 178; Kyna^ton
V. Att.-Gen. (1933), 49 T. L. E. 300.

(a) Ministry ol Transport Act, 1919 (0 & 10 Geo. 5, c. 50), a. 26.
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and the Treasury, as.

a

matter of grace but not of legal
j

§2^
obligation, pays damages if the subordinate is found liable (b). «

Recently the Lord Chancellor has appointed an independent

person to certify in cases of this kind (if the claimant should

so desire) whether the subordinate was acting in the course

of his employment (c). Previously, the decision of this point

had been solely with the department concerned. Until

recently the practice of the Treasury Solicitor was to supply

the name of a merely nominal defendant for the purposes of

the action, i.e., a person who, though a Government servant,

had nothing to do wdh the alleged wrong. But in Royster v.

Cavey (d) it was held (e) that the Court has no jurisdiction

to try the case unless the subordinate named by the Treasury

Solicitor was the person who apparently had committed the

tort.

(b) Ant _T>iig phrase has several meanings and Act of State,

their detailed examination has given constitutional lawyers 1

some trouble (/). It may signify (1) an act that.”on its face,

injures nobody, e.g., recognition by the British Government

of a foreign sovereign; (2) an act_done by a foreign ^tafe

within its territorial jurisdiction which injures a British

'

subject; this gives no right of action to the subject (g),

whatever may be its aspect in International Law; (3) a

transaction between the British Government and another

St.§;te_that injures a British subject (h); this likewise gives no

right of' action; (4) according to Sir Fitzjames Stephen:

(b) Dicey, Law of the Constitution (Otli ed.), 531; Crown Proceedings
Report (1927), Cmd. 2842.

(c) This was in consequence of a debate on the topic m the House of

Lords, April 13, 1942; Hansard, vol. 122 ,
535—568.

id) [1917] 1 K. B. 204.

(e) By the C. A., acting upon emphatic obiter dicta of the H. L. in

Adams v. Naylor, [1946] A. C. 543.

(/) W. Harrison Moore, Act of Slate (1906); Wade & Phillips, Consti-
tutional Law (3i'd ed.), 176—177; Keir & Law.son. Cases in Constitu-
tional Law (1933), 295—298; Sir William Holdsworth in 41 Columbia Law
Review (1941), 1313—1331; Stephen’s Commentaries (19th ed,, 1928), iv,

286—292. See, too. Pollock, Torts, 88—^92. Mr. Wade, in his careful
analysis of the term in 15 British Year Book of International Law (1934),
98—112, defines it (at p. 103) as " an act of the Executive, as a matter of

policy performed in the course of its relations w'lth another State, including
Its relations with the subjects of that State, unless they are temporarily
within the allegiance of the Crown”. See, too, Fletcher Moulton, L.J.. in
Salaman v. Secretary of State for India, [1906] 1 k. B. 613, 639—641.

(g) Carr V. Fracis Times if Co
, [1902] A C. 176. ”

(h) E.g., Cook v. Spriqg, [1899] A. C. 572 Tlicrc are other cases
involving the same principle, although “act of State” is not the exact
phrase used in them: c.q , Civilian IPn; Claimants Assocmtion v R.
[1932] A. C. 14.
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§ 23. act injurious to the person or to the property of some
' person who is not at the time of that act a subject of [His]

Majesty ; which act is done by any representative of [His]

Majesty’s authority, civil or military, and is either previously

sanctioned or subsequently ratified by [His] Majesty ” (i).

Fpr such acts the representative . is not liable. It is this

fourth meaning which we shall develop here. The case

always cited for it is Buron v. Dennum (7c). The plaintifi, a

Spaniard, owned some slaves and slave barracoons on the

West coast of Africa outside British dominions. Th^ de-

fendant, _a_caplain. in- the Royal Havy,, released the slaves

and set fire to the barracoons. He had no authority to do so,

but his act was ratified by the Crown, and the Admiralty in

congratulating him on his “ spirited and able conduct ”,

granted him £4,000,
—“ the most conclusive ratification in

English naval history ”. It was held that Buron had no

remedy against him for trespass. The principle of the

decision was not very clearly stated (7), but some years

later Cockburn, C. J., deduced it to be that in such circum-

ctances the alien’s private right of action becomes merged^

in the international question which arises between our

Government and, that of the alien (m).

/ The person injured must be an alien. If he is a British

subject, it is useless to plead that an injury to him i^

justifiable as an act of State. The Common Law knows no

distinction between “ State ” offences and other oSences.

And for this purpose a friendly alien resident in British

territory is on the same footing as a British subject. His

residence sets up the obligation of allegiance to the Crown

and confers upon him corresponding benefits even though

he is not in fact a British subject. A remarkable illustration

of this was Johnstone v. Pedlar (n). Pedlar,, an Irishman,

became a naturalised American citizen, returned to Ireland

in 1916, took part in the rebellion there, and was deported.

In 1917 he returned to Ireland, and in 1918 was arrested

there for illegal drilling. A sum of money found upon him
was confiscated by the police, their action being ratified

by the Chief Secretary for Ireland. Pedlar sued the Chief

{:) History of Cnininal Law, ii, 61—62
(k) (1848), 2 Ex. 167.
(l) 2 Ex. at p. 189.
(m) Feather v. R. (1865), 6 B. & S 257 296
(n) [1921] 2 A. C. 262 (W. Cases, 32).

’
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Commissioner of Police for wrongful detention of the money
or alternatively for damages for conversion of it. The defen-

dant pleaded of...State, The House of Lords held the

defence bad and gave judgment for Pedlar, and it may be

inferred fro^>j;^eir decision that even where a resident alien

flagrantly yiolafes his local allegiance to the Crown, as

Pedlar had d()iie, yet he still retains his rights imtil the

Crown withdraws its protection. The case makes it plain

that th&j;''^&niciple in support of act of State put forward

by Cocl^^n, C.J. (supra) (o), must be modified to some

extent. Pedlar was an alien and injuries done to him were

just as likely to give rise to international questions whether

he liv^d^m Ireland or in America. Qught not such injiuies

to be^^ffe^oned as acts of State ? No. because the competing

^T^nmpK~~
tHat local a

j^
^^giance confers local rights rnust Jbe

taken to prevail. To deny an action in tort in such circum-

stances tQj,resident aliens would be to put a great number of

persods® at the mercy of any department entitled to use the

name of ite Crown for an ‘ Act of State ’ ” (p).

^ A mere visitor to the United Kingdom is probably on the

same footing, for this purpose, as a resident alien (q).

Several questions connected with act of State are out-

staying. I

x^/Pirst, in order that an injury may be reckoned as an act

of State, must it be committed outside the British dominions ?

The answer is doubtful. Most of the textbooks reply in the

affirmatiye, relying chiefly upon dicta in Johnstone v.

Pedlar (r), which, however, were obiter and not imani-

mous (s). In spite of this divergence, Scrutton and Atkin,

L.JJ., were of opinion obiter in the later case of Commercial

J^tates Co. of Esvvt v. Board of Trade, (t) that Johnstone v.

(0) The principle seems to be impliedly recognised in Johnstone v.

Pedlar, [1921] 2 A. C. at pp. 271. 275. 278. 290.

(p) I^rd Finlay, ibid., at p. 273

(g) The Scottish Case, Poll v. Lord Advocate fl899), 1 F. 823, contains
dicta to the contrary, but they were adversely criticised in Johnstone v.

Pedlar, [1921] 2 A. C. at pp. 277, 289.
(r) Salmond, Torts, s. 11 (4); Clerk & Lindsell, Torts, 78: Wade &

Phillips, Constitutional Law (3rd ed ), 178; Wade m 15 British Year
Book of International Law (1934), 99; 26 Laws of England (Halsbury),
2nd ed., § 664. Dicey, Conflict of Laws (5th ed., 1932), p. 215, refers,

on this point, to torts committed “ on any person while in British
territory ”, but here the question is as to injuries inflicted abroad.'^

(5) [1921] 2 A. C. at pp. 272 (Lord FmlajO, 290 (Lord Sumner). Lord
Cave declined to express an opinion (at p, 277). Lords Atkinson and
Phillimore did not touch upon the point.

(1) [1925] 1 K. B. 271, 290, 297.

§ 23.
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§ 23.

Honest
mietake.

^.dlar favoured the view that act of State is inapplicable

^as a defence unless it be committed outside the realm. But

in the later case of Netz v. Ede (u), it was held that an

order for deportation of an alien enemy, who was interned in

England, was an act of State^ut no reference w'as made to

the question at the beginning of this paragraph (a).

Secondly, does act of State include injuries inflicted by

lany Crown official ? On principle it ought to be immaterial

jwhether the official is high or low in degree. But in John-

stone V. Pedlar Lord Cave and Lord Sumner doubted whether

seizure by a person so low in the official hierarchy as a police

officer of money found upon the plaintiff could properly be

described as an act of State (b).

Thirdly, if the injury is neither authorised nor ratified by

^he Crown, what is the position of the ali(yi ? We shall see

in a later section that, if a wrong is tortious according to

English law and is not justifiable according to the law of the

foreign place where it is committed, it is actionable in

England (c). To that extent, then, the alien is in the posi-

'Cion of a British subject. But presumably he is in no better

position, and he could therefore be met by the same defences

as a British subject,—in particular that which is described

in the next paragraph (d).

/ (c) A possible qualification of the rule that superior orders
'

cannot justify an otherwise unlawful act is that an officer

of the law who executes process apparently regular, without

knowing that in fact the person who authorised him to do so

had exceeded his powers, is protected in spite of the pro-

ceeding being ill-founded. There is weighty opinion in favour

of this exemption, but no actual decision (e). Again, by the

iu) [134G] Ch. 22-1.

(a) It has been suggeshil that the piinciple of Ilnron \ Denman is

simply the fact that our Courts have no jurisdiction in such ruatters and
that inquiry why they have none is beside the point. If that is so, then

I

the defence of act of State ought to be inapplicabh
,
for an English Court has

jurisdiction whenever an action is founded on a toit comuiillcd in England
(Rules of the Supreme Couit, Ord. 11. rule 1 (eej ) ;

but I find no real

aiithority for the suggestion
(b\ [1921] 2 A C. at pp. 277, 290.
(c) Po.!t, § 48.

{di It may be noted heie that probablv a Iriendly alien has, apart from
statute, no legal right enforceable by action to enter British territory:

Mus^Tove V, Chun Teeong Toy, [1891] A. C. 272, and dicta in Johnstone
V. pedlar, [1921] 2 A. C. 262, 276, 289, 292. 296.

(e) London (Mayor oj) v. Coj: fl807). Ij, 11. 2 H. L. 239, 269; Pollock,
Torts, 95. The American Restatement of Torts, vol. 1, 146, is to the like
effect.
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Constables Protection Act, 1750 (/), no action can be brought

against a constable for anything done in obedience to any

warrant issued by a justice of the peace until the would-be

plaintiff has made a written demand for a copy of the warrant

an^ the demand has not been complied with for six days.

/If it is complied with, then the constable, if he produces the

warrant at the trial of the action against him, is not liable

in spite of any defect of jurisdiction in the justice (g). But

if he arrests a person not named in the warrant or seizes

goods of one who is not mentioned in it, he does so at his

geriL— His mistake, however honest, will not excuse him.

In Hoye v. Bush (h), Richard Hoye was suspected of stealing

a m£ue^ jA-waprant was issued for his arrest, but it described

him as “ John Hoye ”, which in fact was his father’s name.

Richard was arrested under this warrant and subsequently

sued Bush, the constable, for false imprisonment. Bush was

held liable, for although Richard was the man who actually

was wanted, still the warrant described somebody else and it

di^not help Bush that John Hoye was not really wanted.

however, the mistake were deliberately induced by tha

arrested person himself, e.g., as a practical joke upon tha

con^t^ble, volenti non fit injuria would be a valid defence.

\/ How far superior orders can be pleaded as a justification

in a civil action against a member of the armed forces of the

Crown is a question which has never been decided. Willes, .1.,

was of opinion that “ an officer or soldier, aeting under the

orders of his superior—not being necessarily or manifestly

illegal—.would be justified by his orders ” («)• This suggestion

seems to be sensible enough and would almost certainly be

applied in a criminal charge against the soldier, but there is

di^greement with respect to its soundness in civil liability (fc).

V/ (ii) Judiciai—aets (T).—I|^e acts within his jurisdiction,

“ no action liesjgr acts..dpne of words spoken'’bya Judge ip

the exercise of his judicial office,, although his inotive is

malicious and the acts or words are not done or spoken in t^

§ 23.

(ii) Judicial

acts.

(f) 24 Geo. 2, c. 44, s, 0.

ig) Foi cases on the statute, see Addison. Torts (8th ed.), 992—994.

(h) (1840), 1 M. & G. 775. See, too, Horsfield v. Brown, [1932] 1

K. B. 355.

(i) Kcuihh/ V. Bell (1866), 4 P. & F. 763, 790.

(k) Pollock, Torts, 95—96, favours it. Contra, Clerk & Lindsell, Torts,
77. Scfe Dicey, Law of Constitution (9th ed.), 300—309.

(!) The topic is dealt with at length in Winfield, Present Law of Abuse
of Legal Procediiie (1921), Chap. VII.
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§ 23 .

Bcope o£

exeniptioB

honest exercise of his office ” (m). If it were otherwise, the

administraUgn of justice would lack one of its essentials.

—

the independenge-^lLthe Judges. It is better to take the

chance of judicial incompetence, irritability, or irrelevance,

than to run the risk of getting a Bench warped by apprehen-

sion of the consequences of judgments which ought to be given

without fear or favour. Moreover there are, as will be seen

later, modes of redress for judicial misconduct even if there

is no civil remedy.
'

This exemption from liability to civil proceedings has been

rather infelicitously styled a “ privilege But that might

imply that the Judge has a private right to be malicious,

, whereas its real meaning is that in the public interest it is

not desirable to inquire whether acts of this kind are malicious

or not. It is rather a right of the public to have the in-

oependence of the Judges preserved than a privilege of the

Mpdges themselves (r?).

^ The exemption has a wide scope. It includes (o) not only

fudges of the superior Courts, but also those of inferior

\Courts, such as Quarter Sessions, County Courts, stewards of

Courts baron and hundred Courts, Coroners, Vice-Chancellors

exercising judicial authority under the charter of a Univer-

sity (p), the Palatine Court of Durham, Censors of the Royal

College of Physicians, ecclesiastical Courts, and the Official

Receiver, for he is under a statutory duty to make a judicial

inquiry. The position of Justices of the Peace has varied.

Actions were maintainable against them in the older law, but

the tide turned in their favour about the middle of the nine-

teenth century and they now appear to have judicial im-

mimity. In Law v. Llewellyn (g), the magistrate, in allowing

the prosecutor to withdraw a charge, said that the Bench

regarded the charge as a gross attempt to blackmail and that

if the prosecutor found himself in gaol for twelve months it

would possibly do him good. The prosecutor sued the magis-

trate for slander, urging that whatever exemption he might

have had as a Judge was destroyed by the fact that what he

(m) Andenon v. Crorne, [1895] 1 Q. B 668, 671; Fray v. Blackburn
(1863), 3 B. & S. 576.

(n) Channell, J., m Bottomleii v. Broiinham, [1008] 1 K. B. 581,
586—587.

(o) Authorities are cited in Winfield, o;i iit
,
208—211.

(p) Kemp V. Neville (1861), 10 C. B. (n.s )
.I'lS; the famous case which,

led to the abolition of the old " Spinning-house ” prison at Cambridge.
(q) [1906] 1 K. B. 487.

v g i-
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had said was uttered after he had allowed the charge to be

withdrawn and was therefore_oi^sijde |thp cpm;ge of hjs judicial

duty. This argument was not accepted by the Court of

Appeal, who held that it would be lamentable if a magistrate,

when he sees that a charge ought never to have been made,

werejiPt at liberty to say so.

There is an important distinction between juperjor and

inferior Courts as to--proof- of^ jurisdiction. If the plaintifi

is suing a Judge of a superior Court for excess of
j
urisdiction.

Jhe burden of„prooljs on the plaintiff ta show- that -the Judge

had nQt jurjsdictjpn
;
but the rule is reversed in an action

gainst an inferior Judge, for he mu st prove that he had

jurisdiction (t).

Judicial exemption also applies on grounds of public policy

'^wherever there is an authorised inquiry which, though not

before a Court of justice, is before a tribunal which has similar

attributes (s). Such is a military Court of Inquiry, and this

was so even at the time when it had no power to administer an

oath (t); much more is a Court Martial, which perhaps has"'

always had power to do so (w). But a meeting of the London

County Council for the purpose of granting music and dancing

licences is not a Court for this purpose. “ Judicial ” has

two meanings in this connection. It may refer to the dis-

charge of duties exercisable by a Judge (whether in a law

Court or in a private room) or to administrative duties which

need not be performed in Court, but in respect of which it is

necessary to use a judicial mind,—a mind to determine what

is fair and just as to the matters under consideration.

Licensing meetings of a county council fall under this second

head (a). Bodies like this, such as the Inns of Court and

§ 23.

iDCiudes

tribunals of

inquiry.

(r) Peacock v. Bell (1667), 1 Saund. 73; Carratt v. Morle7j (1841), 1

Q. B. 18; Trevor v. Wall (1786), 1 T E 151. Cf. Salmond, Torts, 614—615.
(5) Lord Esher, M.ll , m Royal Aquarmm Society, Ltd. v. Parkinson,

[1892] 1 Q. B. at p 442. Cited by Collins, M.E., in Barratt v. Kearns,
[1905] 1 K. B- 504, 510; and approved by the Judicial Committee in

O'Connor v. Waldron, [1935] A. C. 76.

(C Daukins v Rokebii (1875), L Ti 7 H L 744. The Army Act, 1881
(44 & 45 Vict. c. 58), ss. 70, 72, enables the Court to administer an oath.

(«) This may be inlcrred iiom Dawkins v. Rokeby (1875), L. S 7

H. L 744. For otlier cwainples, see Wmhcld, op. at
,
209—210

(a) Royal Aguanum Society, Lid. v Parkinson, [1892] 1 Q. B. 431,
452. Approved in O'Connor v. Waldron, [1935] A. C. 70. See, too, Smith
V National Meter Co., Ltd

, [1945] 2 A. E R. 35
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\y'tect'i

And wit-

DesB>-s, etc

EiceBB of

jurisdiction

pae General Medical Council, do well enough -with such pro-

•^tection as quasi-judicial functions imply (b).

^ Judicial exemption extends also to witnesses in a Court in

/the sense that they incur no liability for what they say if it

I has reference to the inquiry on which they are testifying (c);

and the protection afforded to counsel in the discharge of

their functions is at least as large (d). Jurors are also free

from liability (e).

^ If there be excess of jurisdiction, the exemption ceases, as

( where a revising barrister turned a man out of Court on the

ground that he had misconducted himself not then, but at a

\

previous sitting of the Court (/), or where a Court Martial

tried a person not subject to its jurisdiction (g). It must be

observed that the protection accorded to judicial acts cannot

be extended to ministerial acts. If a person whose usual

functions are judicial refuses to do a ministerial act which is

within his province, an action will lie against him. Thus, a

refusal by a Presbytery to take on his trials a presentee to a

church in Scotland was—held^bx—the. House of Lorjis-to he

aetienable (h).

We have said that even where civil remedies are not

/available against a Judge, the criminal law nevertheless

supplies some for acts done whether within jurisdiction or

in e.xcess if it (i). The Bench in early times did not lack

men with an itching palm, bui_lli£-.-staBdard__pf_judicial

integrity__has been raised so greatly- durihgHbe^st two cen-

turies_that legal proceedings tor corruptimtuire unknow^now.

I

Nor has it^^r Been found necessary to take advantage of the

; legislation now embodied in the Supreme Court of Judicature

I
(Consolidation) Act, 1925, which enables the Crown to

il) I ry. L.7., 1 Q. at p. -ilT. For s -

post, I 1S2.

(c) Scainnn v. X* Lherdift ‘167bi, 2 C. P. I) '"^3. Tlie autljnrilies v, ^

fully reviewed bv Pigot, C.E., in Kennedy v. Hilliard (1859), 10 Irish

C. L E. 195.

fdj Mnnsitr v. Lamh fl&bSi, 11 Q B. T>. 583.

(e) BmhelVs Cnsr ^ir*T0'. G St. Tr. 99^

if\ Wilhs V, Mfirlfirhhin il.>T6i, 1 Ba. D. 376
ig) Cotiujn v. Soljin* tl737j. i Smiih's Leading Ca-'es (13ih od.i 651

For words spoken by a Judge, perhaps the best test is to grant protection
unless it can be clearly shown that no man of ordinary inteliigence and
judgment could honestly dispute that the words had no connexion with
the case in hand. Lord Moncreiff in the Scottish Case of PrimTose v.

Waterston (1902), 4 F. at p. 793.
(h) Ferguson v KinnouU (184-2). 0 Cl. & Fin. 251. 312—313.
(i) For fuller details, see Winfield, op. ctt., 212—228.
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. remove Judges of the High Court and the Court of Appeal on
j, §§ 23, .24.

address by both Houses of Parliament (k). And even with
j

~
their humbler brethren, the Justices of the Peace, there is less

need now to have recourse to the statutes which, as Lambard
said, “ do now and then correct the dulnesse of these Justices,

with some strokes of the rodde, or spur ” (1).

Minors.

The history of our law shows some variation in deciding j-Mmora.

the exact age at which a person reaches full legal capacity,

and the tendency was to make it rather an early one in rough
j

times when there Was not much to learn. Eventually it was
j

fixed at twenty-one years (m). There is very little in the
^

earlier reports on the capacity of a minor to sue. or his

liability to be sued, in tort.

As to suing he differs in no respect from an adult exjgept
j

he must jue by his next frie_nd (usually his parent),
j

Whether he can maintain an action for harm done to him/,

before he was born is uncertain. Where the harm done

consists in killing one of the relatives defined in the Fataf

Accidents (Lord Campbell’s Act), and thereby

depriving the child of a reasonable expectation of pecjiniary

benefit, an action under that Act can be maintained on his/

behalf when he is born (n). But where the injury is a pre-natal

physical one to the child himself we have no English authority

really in point, although it is significant that in Dulieu v. i

T^/ute_ (o), where a child was alleged to have been born an

idiot in consequence of nervous shock sustained by the mother

while she was enceinte, no claim was made on the child’s
m « iy

behalf. In the Irish case of Walker v. G. .Y. Bt/. of Ire-

land (p), a child was born crippled and deformed after an

accident to it en ventre sa mere owing to the company’s negli-

gence while the mother was travelling on its line. The

companY^:a_s held not liable Jor the injury tpjhe-child.

(/t) 15 & 16 Geo. 5, c. 49, s. 12. Heavy penalties arc fixed by the Habeas
Corpus Act, 1679 (31 Car, 2, c. 2), s. 10, on any Judge T^ho sends a person

to gaol abroad, or who, in Vacation time, denies the writ of habeas corpus

to an applicant.

{/; Euenaieha (1614), 370.

(m) Salmond & Wiulield, Contiacts, 135.

(n) The George and Richard (1871), L R 3 Ad. & E. 466.

(o) [1901] 2 E. B. 669, 671; 85 L. T. 126 (the better leport on this

point).

(p) (1890), 28 L. R. Ir. 69



96 The Law of Tort

§ 24. y'After a full review of the law, two reasons were given for

^ denying the action: first, tlie company owed no duty of care

towards the child,—not in contract because there was none

with respect to the child, nor in tort because the company did

not know of the child^^xistence ; secondly, the medical evidence

necessary to establish the claim was too uncertain. It would

be going too far to say that science “ could trace a hare-lip

to nervous shock, or a bunch of grapes on the face to

fright ” (q). Of these reasons the first is the merest tech-

nicality in so tar as it denies liabihty in tort, but there is

substance in the second. On the other hand, the Supreme

Court of Canada has held that an action in tort was main-

tainable by a child bom with club feet two months after an

injury had been caused to its mother by the negligence of the

defendants (r). I have investigated the topic, including

American and Continental law, elsewhere (s) and I need only

summarise my conclusions in a footnote (t).

Liability to ^ As to being sued, the law reports are very scanty on
be sued, ^^jliability ^ in pure tort as distinct from cases where tort is

I implicated with contract, perhaps because minors are not

ioften worth suing. Dicta exist to the effect that they

(q) (1890). 28 L. E. Ir. 81.

(t) Montreal Tramways Co. v. Leveille (1933), S. C. E. 456; 4 D. L. E
337.

(s) 8 Cambridge Iaiw .loumal (1942), 76—91; reprinted by the courtesy

of the editor of the Toronto Law Journal, where the article first appeared;

Tol. 4 (1942), 278—29.5.

(t) Three types of tort must be considered ;
—

(1) Injury to the person. Here we must sharply di-stinguish (i) the

advisability of allowing the action at all ; (lil the possibility of procuring

adequate evidence of the causal connexion between the pre-natal injury

and the post-natal harm. As to (i), I can see no good reason why an action

should not he. Setting aside analogies from criminal law and the law of

property, the chief argument in favour of allowing the action is the injustice

of denying it. As to (ii), it depends on the nature of the injury whether

this requisite can be liilfilled. Where the injury is of the kind in /(. V.

Senior (18-32), 1 Moody C. C, 346, there is no difficulty m criminal law and

there should be none in the lave of tort; but where the injury occurred some
time belore birth, the matter is donbtliii; thus, m the LreriUc Case (note

(r), ante). J respectfully prefer the opinion of Smith, d., fhc dissenting

Judge, who hi’ld llie evidence of connexion iiisii (Til lent

(2) Injury to property. I think the action ought to be maintainable;

here, no such profiieins would arise with respect to evidence as in (1). In

Sir Orlando Bridgman’s time, an injunction against waste to the land of

such an infant was granted- Lvtterel's Case, cited in Hale v. Hale (1692),

Finch, Free, in Ch., Case No. -51, and m Musqrave v. Parry (1715), 2 Vern.
710 (whether w.a.stc is ,a tort, see post. § 55).

(3) Injury to reputation. Here, too, an .action should be maintainable;
e.g., for false imputation of bastardy before the child is born. If it be
objected that an unborn child has no reputation, the answer is that reputa-
tion is objective, not subjective; it is wbat other people think of a person,
not what he thinks of himself.
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“should be bound by actual torts, as trespass, etc--, which I § Z4.

are vi et cmi tra pacem. vet they shall not be bound by those

which sound in deceit ” (u), and in particular that they may
be charged in trover (a). And it may be that liability which

depends on some special mental element like malice or

inadvertence can be imputed only to children who are “ old

enough to know better This may be inferred from an old

case in which a minor aged seventeen years was held liable

for defamation because malitia supple.f. aetatem. (h), and the

sugg^tion has common sense in its favour.

^^^/Where tort and breach of an alleged contract coincide,

troublesome problems have arisen. Subj£atJ;cLuertam-£XCfi|i-

tjuns. a minor is not liable for .his Suppose that he

commits a tort which appears to be a breach of a contract^

not binding on him, can he be sued in tort ? The following

statement of the law by Sir Frederick Pollock has secured

judicial approval (c).

minor “ cannot be sued for a wrong, when the cause ^
of action is in substance ex contmetn. or is so directly con-,

'

nected with the contract that the action would be an indirect

wa^of enforcing the contract

/ (ii) But if his wrong, “.though concerned with the subject-t

matter of a contract, and such that but for the contract^

there would have been no opportunity of committing it, is\

nevertheless independent of the contract in the sense of not I

being an act of the kind contemplated by it ”, then he is

'

liable^--

Tort and
contract.

^. '6ule (i) was established in Johnson v. P^^ (^665)

'^here a minor of over twenty years induced the plaintiff to

lend him £300 by lies, and was held not liable in an action for*'

deceit. It was said that if minors were made liable on their

contracts by means of actions in tort “ all the infants in

England will be ruined ”. So, too, where a minor hired a

(«) Johnson v. Pye (1665), 1 Sid. 258; 1 Keb. 913. The dictum in

Anderson v. Warde (1554), 1 Dyer, 104, 104 b, is much too sweeping.
(a) Smally v. Smally (1700). 1 Eq. Ca. Abr. 6.

(b) Hodsman v, Grissel (1007), Noy 129. Salmond, Torts, § 15 (1),

infers it also from decisions in which children have recovered damages for

injuries from “ attractive traps " although their conduct would have been
contributory negligence in an adult.

(c) Contract (l'2th ed.), 62—63; Kennedy, E.J,, in Leslie v. Sheill,

[1914] 3 K. B. 607, 620; Atkin, J., in Fawcett v, Smethurst (1915), 84
L. J. K. B. 473.

(d) 1 Sid. 258; 1 Keble 913.

W.T. 7
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Liability of
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The Law of Tort

bprse and injured it by overriding it, he was held not

'^rfble (e).

j
Rule (ii) is illustrated by Burnard v. Raff^is (/). The

defendant, an undergraduate of Trinity CoITege, Cambridge,

Aged n^eteen years, wa^held .ljable in the following circum-

\stances. He hired from the plaintiff a mare for riAing/on the

express stipulation that she was not to be used for “ jumping

or larking He nevertheless lent the mare to a friend who.

while they were galloping about fields in the neighbour-

hood of Cambridge, tried to jump her over a fence, on which

she was staked; she died from the wound. The defendant’s

conduct was, as Willes, J., said (g),
“ as_mi)£h _a, trespass,

notwithstanding the hiring for another purpose, as if, without

any hiring at all, the defendant had gone into a field and taken

the mare out and hunted her and killed her. It was a bare

trespass, not within the object and purpose of the hiring.

It was not even an excess. It was doing an act towards the

mare which was altogether forbidden by the owner ” (h).

So far as it goes, the law seems to be sound here, although

Mts application is sometimes difficult. But it has unfortun-

ately condoned some pretty pieces of rascality on the part

of minors who have procured money or goods by lying about

their age, and who have escaped civil liability. Quite

possibly they were amenable to the criminal law, but that

is somewhat clumsy and unprofitable for the defrauded party

to set in motion. Something like the Roman law subscriptio

^nsoria which branded the profligate or the dishonest, seems

to be needed here.
^

^
A parent or guardian (i) is not in general liable for the

torts of a child ; but to this there are two exceptions. First,

where the child is employed by his parent and commits a

tort in the course of his employment, the parent is vicariously

' r,esponsible just as he would be for the tort of any othei;

(e) Jennings v. liundaU (1799). 8 T. K. 3.35. Moie recent cases aie

iWalley v. Holt (1876), 3-5 L. T. 631, and Leslie v. Sheill and Fawcett v.

Smelliurst, note (c), ante.

(/) (1863), 14 C. B. (n.s.) 43 (W. Cases, 36).

(g) 14 C. B. (N.s.) 53.

(/i) So, too, i\hcre the minor was tlje bailee of floods which, in contra-

vention of the terms of the bailment, he transferred to another person, he
was held liable in detinue: Ballett v Mingay, [1943] K. B. 281 (noted in

59 L. Q. R. (1943), 107).
(i) Note in this connexion that school authorities are under no gi"ater

duty_ than that of a reasonably careful parent; Ricketts v. Entli B C.,
[1943] 2 A. E. R. 629, 631.
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servant of his. In Moon v. Tmoe.rf. (k), the defendant ena.-x §§ 2i, 25.

ployed his son, aged seventeen or eighteen years, as treasurer/

at his theatre. The son wrongfully gave into custody thel

plaintiff, another servant, on a criminal charge. It was held

that the defendant was not liable to an action for false

imprisonment, for he had neither authorised nor ratified his

son’s act and apparently it was not done in the course of

employment (1). Secondly, the parent will bg_Ii^le if the

child’s tort were due to the naren^’^ neplipent control of the

child in respect of the act that caused the injuryj^ or if the

parent expressly authorised the commission of the tort, or

possibly if he ratified the child’s act. Thus, where a^iather

gave his^Jioy, about fifteen years old^an air-gunjand allowed

him to retain it after he had smashed a neighbour’s window
with it, he was held liable for the boy’s tort in injuring the

eye .oL-miuther boy__with_ the gun (m). But if a boy has

been carefully trained in the use of a sporting gun and

ordinarily exercises great care with it, presumably the father

will not be liable for an accident occurring by the boy’s

negligence (n). Nor will he be liable to one who is bitten

by a dog which belongs to his daughter who is old enough

(e.g., seventeen years) to be able to exercise control over

it, and this is so even if the father knows of the dog’s

ferocious temper (o).

^J^^hildren who are injured by “ attractive traps ” on the
'' highway or on the land of another are in a better position

for suing than are adults in the like circumstances. But the

law as to this must be postponed to the head of duties with

respect to dangerous ^lemises, post, § 167, for both the

text-books and the reports (p) are emphatic that this has

nothing^o do with status.
'

«/§ 25. Married women.

Until the English law as to wives presented a rather

barbarous hotch-potch of humiliating disabilities and scandalous
(

Married
women.

a-) (1860), 8 C. B. (N.s.) 611.

(/) There was some doubt whether, even if there had been ratification,

the defendant would have been liable.

(m) Behec v. Sales (1916), 32 T. L. H. 413. See, too, the Scottish Case,
Brown V. Fulton fl881), 9 E. (Court of Sess.) 36.

(n) So a Manitoba decision: Turner v. Snider (1906), 16 Man. L.E. 97,

fo) North V. Wood, [1914] 1 K. B. 629.

ip) Lord Sumner, in Glasgow Corporation v. Taylor, [1922] 1 A. C. at

p. 67; Earwell, L.J., in Latham v. Johnson^ [1913] 1 K. B. at p. 407.
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§ as. immunities. The cause of this was the sharp difference

/ between the harsh policy of the Common Law and the

benignant attitude of Equity towards the married woman.

If she was the spoiled child of Equity, she was also the

Cinderella of the Common Law. In the law of property

Equity won the day, for its main doctrine was embodied in

various Married Women’s Property Acts. At present the

Law Refom_j(Married Women and Tortfeasor^Act, 1935,

"puts married wom^ in almost exactly^he same position as

t.beir iinmanied sisters (q).

“ Th the law of tort there was neither disability nor

/ifnmunity at Common Law. She could sue and be sued, but

her husband had to be joined with her as she had no pro-i

cedural existence apart from him. The necessity for joining

him was abolished by the Married Women’s Property Act,

L882 (r).
^

But this simple statement of the law was subject to

se^al qualifications and additions.

Formerij / (1) Extent of Uabilitu.—A married woman was not liable

Mp»rate^°°^ beyond h^r separate property (s). The Law Reform (Mar-

property. ried Women and Tortfeasors) Act, 1935 (t), abolished the

word “ separate ” in connexion with her property and, sub-

ject to what is stated below, puts her in the same position

as a feme sole with respect to property. .ludgment against

her is not, as it used to be, limited to her separate pro-

perty (u).

^
(2) Actions between spouses .—Actions in tort between

husband and wife were not possible at Common Law owing

to the fiction that they were one a better and more

modern reason is that such litigation is
“ unseemly, dis-

tressing and embittering ” (a). The Married Women’s
(Property Act, 1882, s. 12, retained this rule (6), except as to

actions by the wife for the protection and security of her

separate property -and both the rule and its" exception are

Actions

between
husband
and wife.

(g) 25 & 26 Geo. 5, c. 30, Part I. For the history of the law down to

1879, see C. S. Kenny, History of the Law of Married Women’s Property.
(r) 45 & 46 Viet. c. 75, 8. 1 (2).

(s) Ibid.

(t) 25 & 26 Geo. 5, c. 30, s. 1

20 Q- B. D. 120. Act of 1935, s. 1 (d).
(a) McCardie, J., in Gottlijje v. Edelston, [1930] 2 K. B. 378 ,

392.
(b) As to whether an action for the recovery of land is, in this connexion,

an action m tort, see the dicto in Pargeter v. Pargeter, [19461 1 A. E. E.,
8.t Tin.
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unaltered by the Act of 1935, except that we do not use the

word “ separate No exception is made in the husband’s

favour and therefore he cannot obtain an injunction against

his wife to prevent her from pledging his credit L-
—

'

In applying the exception in favour of the wife the

Courts have been obliged to ascertain the meaning of “ tort

It has been held that she can sue her husband in detinue for

the return of goods forming part of her separate property (d)

;

and that the Act has not altered the rule that she can sue him

for rescission of a deed procured by his fraud, for such an

action is not one in tort as it has nothing to do with a claim

for damages (e).

t,/*^he singular case of Ralston v. Ralston (j) raised the

question whether a wife can sue her husband for perpetrating

a libel on her which affects a business carried on by her apart

from him. Mr. and Mrs. Ralston separated, and she set up

busine'^s as a garage proprietor. In 1929, she saw in a

churchyard near her husband’s residence a tombstone

inscribed, “ In loving memory of Jennie, the dearly beloved

wife of W. R. Crawshay Ralston . . . Died 20th May, 1916_” .

Her husband was the Ralston named and he had caused the

inscription to Jennie (who was not his wife) to be made.

Mrs. Ralston sued Mr. Ralston for libel, the innuendo beingj

that the inscription imputed adultery to Mrs. Ralston, as’

the tombstone described another woman as Mr. Ralston’s;

wife in 1916. Macnaghten, J., gave judgment for the hus-

band
;
the ground of his decision was that chastity is not a

necessary qualification foLthe ULanagement pr .owuership-Pl a

garage and^that there was ther^ore^no interference with_her

separate property (g). This appears to leave it open whether

the decision would have been otherwise if the wife’s business

had been one in which chastity

shi^ of a girls’ school (h).

(c) Webster v. Webster, [1916] 1 K. B. 714.

(d) Lamer v. Lamer, [1905] 2 K. B. 539, As to interpleader pro-

ceedings, see De la Rue v. Hernue, etc.. Ltd., [1936] 2 E. B. 165.

(e) Hulton v. llulton, [1917] 1 K. B. 813.

(/) [1930] 2 K. B. 238.

(g) He relied on Tinkley v. TinMcy (1909), 25 T. L. E. 264; but that

decision was not on libel, but on malicious prosecution and false

imprisonment.
(li) See the query of Brett, J., in Summers v. City Bank (1874), L. E. 9

C. P. 580, 583—684. In Chant v. Read, [1939] 2 K. B. 346, an action on
behalf of the wile's estate against the husband for negligence which caused
her death and consequent loss of expectation of life was held not to be for

^is^^a^pe^uisiuisite, e.g., the head-

§ 2S.
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§ 28. / A right of action in tort for personal injuries which a wife

had against her husband before she naarried him is not

“ separate property ” (now “ property ”) within the excep-

tion to the Act, and therefore she cannot sue him after the

marriage in respect of that tort. In Gottliffe v. Edelston (i),

Harry, who was not then married to Sstfaer. injured her by

negligent driving of a car in which she was a passenger. She

issued a writ in an action in tort against him and three months

after this they married each other. It was held that the

action was not maintainable, because Esther’s right of action

was not part of her “ separate property ” within the Married

Women’s Property Act, ~T882, s' T? {ante, p. 100). One

would have thought that tEe short reason why she could not

recover was because she had no separate property to be

protected. The right of action for injuries was not separate

^pr'opSt^before she married, because “ separate property ”

did not exist apart from marriage
; and the right of action

did not become separate property when she did marry because,

being an action in tort, it had ceased to exist then on the

plain wording of the Jlarcifid..Women’s Property Act, 1882,

s._12. An equally short reason would have been that, even if

her right of action in tort was separate property, she was not

suing for
“ protection ” of it, for nobody had interfered with

her suing the action. How can you “ protect ” what is not

assailed.? McCardie, J., however, preferred to rest his

decision on the ground that her right of action in tort was

not a “ thing in action ” so as to form part of her separate

property within section 12, although in section 24 “ property ”

expressly includes “ a thing in action ”.

Exchsion of While there is no doubt that a third person who enters a

^e’^hoHsT which, although it is the matrimonial home, is the

/ property of the wife, can be sued for trespass—for it would

be scandalous that a profligate husband living apart from

his wife should be able to empower dissolute friends of his

to force their way into her property (k)—yet it has been

doubted whether the wife can exclude the husband himself

the protection of her property and therefore not to be maintainable. In
Smith V, MosSf [1940] 1 K. B. 424, it was held that if one spouse, acting
as agent of a third party, tortiously injures the other spouse, the third parly
can be sued although the first spouse cannot; cf. 56 L. Q. E. (1940),
301—302.

(r) [1930] 2 K. B. 378.
(hj Weldon v. De Bathe (1884), 14 Q. B. D. 339

, 343.
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from such entry. She can certainly do so if they are living

apart and his conduct is such that he has forfeited the right

to consortium, e.g., where his intemperance and cruelty

injure the prosperity of a business which she is carrying on

in the house which is her property (Z). Where, however, he,;

has not forfeited his right to consortium and is not acting in /

a way detrimental to her property, the better opinion is thatf

she cannot prevent his entry, because “ it is the duty of hus-A

band and wife to live together, and if one or other wilfully |

absents himself, that is a matrimonial offence ” (m).

irtvorce (n) or (apparently) death of either spouse will not

^able either party in the one case, or the survivor in the
(

other, to sue or be sued for a tort committed by the other
|

during marriage. At one time if the parties were judicially.-

separated- .they could sue each other in tortj but this appears _

to have been abolished b^ the Act of 1935. fol.

no action in tort lies in general as between

husband and wife, the Married Women’s Property Act, 18^,
s. 17, enables the Courts therein mentioned to decide in a

summary way disputes between them as to the title to, or

poss^ion of, property.

Act of 1882 (p) as amended by the Act of 1985 fa)

also makes the wife liable fo^ her ante-nuptial torts com-

mitt^ against third parties.

^"^3) HushancVs lia^ity jor wHe’s toits.—The Act of 1882

made Jhhn^ li^le for his wife’s pr^m^tia^prts_to„t}lS..,£j^nt

ot any property which he acquired thraugh her (r). Th^
Act of 1935 abolishes this liability altogether_(s).

As for torts which she committed during marriage, he was

liable for the^/'(t), unless the tort were directly connected

with a contract which she had made with the injured party

and were the means of effecting the contract and were parcel

of the same transaction. This oppressive rule (together with

§ as.

Husband not

liable for

wife’s torts.

(!) Symonds V. Hallett (1883), 24 Ch. D. 346; Skipman V. Shipman,
[1924] 2 Ch. 140.

(to) Per Atkin, L.J., in Shipman v. Shipman, [1924] 2 Ch. at p. 146.

For doubts expressed in earlier cases, see decisions cited in last note.
(n) Phillips V. Barnet 11876), 1 Q. B. D. 436,

(o) S. 5 (1), and First Schedule; a probably unintended effect in Dr.
Stallybrass’s opinion: Salmond, Torts, p. 67, note (s).

ip) S. 13.

(q) Schedule II.

(r) S. 14.

(s) a. 3.

(t) So, of course, was she to the extent of her separate property.



104 The Law of Tort

§§ 23, 26.

Corpoiationa.

the exception to it) was upheld by a bare majority of the

House of Lords in Edwards v. Porter (n). The rule existed

at Common Law long before the Act of 1882 ; and at a time

when the husband was supposed to be his wife’s guardian

and acquired all her property it was intelligible and not

unfair. But when she had become practically independent

it was an archaic anomaly. The result was that it might

well be less expensive for a man to keep a dog with a savage

teny
3
« than to marry_ a wife with ^ venomous_tongue ; he

could kill the animal, he could not even lock up the woman,

and while he was not liable for the dog’s bites unless he knew

of its evil disposition, ignorance of his wife’s vices was no

excuse (a). V/
The Act of 1 93ji-bappily abolished the rule by providing

that a husband shall not, merely because he is a husband, be

liable in respect oLany^toxt committed by his wife wjiether

before or durmg marriage (&), but he may, of course, be

liable as a
j
oint tortfeasor with his wife if in fact he was

one (c).

Until the Act of 1935 abolished “ separate ” property, the

party injured by the wife’s tort could elect to sue her alone,

or both her and her husband jointly at Common Law or

under the Act of 1882. The Act, by putting her on the same

footing as a ie nie sole with respect both to her property and

to her capacity to sue and be sued, has made it necessary

and sufficient to sue her alone (d).

§ 26. Corporations.

/ A corporation is an artificial person created by the law.

\It may come into existence either by the Common Law, or

by royal charter, or by parliamentary authority, or by pre-

scription or by custom. Whatever their origin may be, the

/characteristics common to most corporations are a .distinctive

name, a common seal and perpetuity of existence./ This

(u) [1923] A. C. 1 Earlier authorities are discussed there.

() Netiion v. Hardij (19.33), 149 L. T. 165, showed the doctrine in an
absurd aspect. See, too. Greenwood v. Martins Bank, Ltd., [1933]

A. C. 51.

() S. 3. The Act is retrospects e except as to an action commenced
before the Act: Barber v. Ptgden, [1937] 1 E. B. 664.

(c) S. 4 (2) (c).

(d) S. 1. The earlier law on this proceduial point imII be found in Lush,
Husband and Wife (4th ed., 1933), 251.—253; Beaumont V. Kaye, [1904]
1 K. B. 232; Ferguson v. Clariworth (1844), 6 Q. B. 269; Wainford v.

Heyl (1875), L. E. 20 Eq. 321.
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existence is quite independent of the human beings who §

are members of the corporation. Fellows of a college and

shareholders of a railway company may perish, but the

college and the railway company still continue. A conspicu-

ous classification of corporations is that into sole and

aggregate. A corporation sole consists of one person and his

successors, such as the King, a bishop, a parsoq, the Public

Trustee, and the Treasury Solicitor. The office of each of

these persons will persist whether the particular holder of it

is alive or dead. A corporation aggregate consists of several

persons, such as the governing body of a college, or a limited

corn^^ay (e).

(1) Cavacitn to sue in to rt.—A corporation can sue Jor_ (1) Capacity

torts committed agmnst it, but there are certain torts which

it is ^impossible to commit against a corporation. Such are

assault and personal defamation . Thus , a corporation cannot

sue for libel a .person who charges j.t_with bribery and cqt-

'ruption although the individual_mgmbers of it might be ably

£0 do jo (/); but if a libel or slander affects the management

of its trade or business, then the corporation itself can sue : as

where the workmen’s cottages of a colliery company were

false^ described in a newspaper as highly insanitary (g). \

L, (2) Liability to be sued in tort.—A distinction must bet (2) Liability,

taken between torts which are intra vires and torts which are '

ultra virej . Many corporations are expressly limited by the

, terms of their incorporation as to the acts which they may
' lawfully do. r-^^hey observe those restrictions they are said

to be acting intra vires , and this is still the case even when
they commit a tort, provided it is done as an incident of

some act which falls within their powers. If it is not con-

nected in this_way with what they are lawfully entitled to do .

the tort is said to be ultra vires

J

Lia bility for intra vires torts .—If the tort is com-^(i) intra

mittpd by a servant or other agent of the corporation acting^*''®®

(e) Salmond & Winfield, Contracts, § 137.

(f) Manchester (Mayor of) V. Williams, [1891] 1 Q. B. 94. This decision
was considered to be wrong by Oliver, J., in Willis v. Brooks, [1947]
1 A. E. E. 191 (tbB dictum was obiter, for the plaintiff was a trade union,
not a corporation).

(g) South Hetton Coal Co., Ltd. v. N.-E. News Association, Ltd.,

[1894] 1 Q. B. 133; D. d L. Caterers, Ltd. v. D'Ajou, [1945] K. B. 364;
and, a limited company can still sue even if the business is ultra vires:

National Telephone Co. v. Constables of St. Peter Port, [1900] A. G. 317.
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§ 2®- in the course of his employment, then the cornor^j^inn
j;;

~
liable on exactly the same principle th.at_ any -employer is

vicariously responsible in the like circurnstances. In time

past there were procedural difficulties in the way of suing

the corporation (h), but these have long since disappeared.

^In 1812, it was held that a corporation could be sued in

trover (i), in 1842 in trespass (k), in 1858 for_libel (1), jind

many other decisions have made it clear that wherever it is

gossiffie for a cnrporatinp to commi t a. tort at all, it can be

sued On).

In one class of torts there was a difficulty which has been

dispelled in only comparatively recent times,—those which

require malice in the sense of actual ill-will such as malicious

prosecution. It was urged that a corporation had no mind

and that therefore malice could not be imputed to it. But

this was a needless and fallacious metaphysical subtlety, for

the reason why a corporation is liable, if at all, for tort is

because it is responsible (like any other employer) for the

torts of its servants committed in the course of their

employment, and they have the requisite mental equipment

even if the corporation has none (n).

(ii) Ultra (ii) TTlt.ra vires tnrtx .

—

Here it is certain that, whatever
vires torts. tjjg may be where the corporation has expressly author-

ised the commission of an ultra vires tort, ^o authority to the

servant or agent to commit such a tort can be implied) (in

Poulton V. L, 4' S. W, Ry, (o) the defendants’ station-master

wrongfully detained tEe" plaintiS because he refused to pay

the fare of his horse.'. The power to detain in such circmn-

stances was quite outside the defendants’ powers. Held, they

Were not liable, for, in the opinion of Mellor and Shee, JJ.,

no authority could be implied to do such an act (p).

^ut if the ultra vires tort is committed in pursuance of

(h) Pollock, Torts, 52, note («); Holdsworth, H. E. L., iii. 488-^89.
(i) Yarboroiigli v. Bank of England, 16 East 6.

(k) Maund v. Monmouthshire Canal Co., 4 Man. & G. 452.

(l) Whitfield V. S. E. Ry.. E. B. & B. 115.

(m) 8 Halsbury’s Laws of England (2nd ed.), §§ 174—177.
(n) Cornjord V. Carlton Bank, Ltd., [1899] 1 Q. B. 392; [1900] 1 Q. B.

22; Citizens’ Life Assurance Co., Ltd. v. Brown, [1904] A. C. 423, 426.
(o) (1867), L. 11. 2 Q. B. 534.

(p) Ibid., 540—541. Poulton's Case was followed in Omiiston V. G. W.
Ry., [1917] 1 K. B. 698 (railway porter by mistake arrested a first-class
passenger under the impression that he was entitled to travel only third
class; defendants, who had no power to authorise arrest, were held not
name).
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I,

oa.

for i’

bf'

I

jf the corporation it is doubtful

fhere seems to be no direct decision on

i,ne text-books are not in agreement (q).

j
'’re to suggest that, on principle, the corporatiop

liable. It seems to me that there was no reason

the doctrine of ultra vires in this connexion

+he liability of the corporation is completely and

explicable without recourse to it. The principles,

only principles, which need have been applied are

If the corporation expressly authorised X to commit

^’•t, it should be liable (together with X) just as^ny

ynt tortfeasor would be liable.
T"

The fact that one of

^^tortfeasors is a corporation and not an ordinary

f i irrelevant
;
nor is there any need to describe the

r
* ^

^ne of vicarious liability. No doubt vicarious

liao /"is in one sense a species of joint liability; but it is

pecul.,.' in that A (the employer of X), who has neither

committed nor connived at X’s tort, may be liable jointly

with 'X., provided the tort is ivithin the scope of X’s employ-

ment. But this italicised proviso is inapplicable to that

species of joint liabilit;^ which arises from A’s express

instructions to X to commit a tort. In that case it is

immaterial—indeed it is senseless—to talk about “ scope of

employment ”. It is quite true that a corporation can act

only through servants or agents, but it is a fallacy to argue

that because an employer is vicariously responsible for the

torts of his servant therefore he and the servant can pever be

liable as ordinary joint tortfeasors. If_I,ia.d£X_Jiiy-butler,_t£) /

(2) Some lemarks by Blackburn, J., in Poullons Case (supra), at p. 540,
aie thought to be against liability. In MtU v. Hawker (1874), L. R. 9 Ex.
309, 317, 323—324; L. E. 10 Ex. 92, 97, there aie conflicting obiter dicta.

In Ormiston v. G. W. Ry., [1917] 1 K. B. 598, 602, an obiter dictum
favours liability

; in Campbell v. Paddington Corporation, [1911] 1 K. B.
869, 875, 878 (W. Cases 37), both Judges took this view, but as Professor

L. Goodhart points out, it is not certain whether the tort alleged there
was ultra vires or infra vires (Essays in Jurisprudence, 106—107). In
Mackenzie-Kennedy v. .4ir Council, [1927] 2 K. B. 517, 523, 533, the dicta
are conflicting.

Of the text-books. Brice, Ultra Vires (3rd ed., 1893), 435—442, regards
the corporation as liable; so does Salmond, Torts, § 13 (3). H. A. Street,
Ultra Vires (1930), 259—270, thinks there is liability " provided that the
act is not absolutely ultra vires Clerk & Lindsell, Torts, 96, are against
liability. So is Professor Goodhart, op. cit.. Chap. V; the learned author’s
argument must be closely studied, and it is with much regret that I am
compelled to dissent from it. See, too. Dr. Stallybrass, in Journal of
Comparative Legislation (1931), vol. xiii, 141—144.

§ 26 .
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§ 26 . assault you, hea^d I are ordinary

no question of vitTarious liability, a.’

head-porter to assault you, the position

same (r).

If the corporation did not expressly authorise X to

the tort, it is liable if X were its employee acting wit

scope of his employment, and it is not liable othei-

Thus the doctrines of joint liability of tortfeasi

vicarious responsibility in tort would cover the whole

Unfortunately, in a few dicta in the reports e..

reference has been made to ultra vires and perh 1

implication in other dicta. The argument based oi

is that any tort is ultra vires the corporation and tha'

Eore it cannot expressly authorise the corpmission of

at all. This is a confusion of ultra vires in the conti m
corporations with their liability in tort

;
and it furti pro-

ceeds on the fallacy that, because A is forbidden by aw to

do a thing, k can never he punished ii does it. Mter-

natively, the argument proceeds upon another fallacy,—that

if A has no legal capacity to do an act, he can never be made

legally liable if he does it. That is not so* A. minor h^s no

lega]_ capacity to make certain contracts, but be may still

be criminally liable for obtaining credit by fraud.. Those

who allege that the doctrine of ultra vires applies to a

corporation’s liability in tort beg the question by assuming

the very thing that they have to prove, i-c., that the doc-

trine has never been applied to corporations m anything except

the law of contract and of property (s).

(r) Prolessor Goodbait's criticism ot this m 51 I-*- P',
""

'

more iu point if it did not proceed upon the
^ ^ corporation

is regarded in English taw as a ” fictitious " person 1®®*^ no e;, and in

7 Modem Law Review. 87, he overlooks the fact that an or er for the

forcible expulsion of a person from college premises raajj, m some circum-

stances,.be unlawful. ,

{s) Disc’U-ssion of t)ie problem of liability for nJif^ I'lrcs or s would not

be exhausted without considering what effect the varying a

corporation is (i) a fictitious person, or (ii) a real person, mig ave upon

it. But as our Common Law has committed itself
nei er eory, gu^jj

discussion would be out ot place here (Pollock, Essays in e aw
(1922),

151—179. See, too. Viscount Haldane, L.C.,
Gora J^anedin in

Lennard's Carrying Co., Ltd. v. Asiatic Peirole^ni o,, a., [igjjj

A. C. 705, 713, 715); all that English Law admits is that a mrporation
ia

an artificial person, and " artificial " is not the same ra% as ctitions ",

A wooden leg may be artificial; it ia not a fiction.
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§ 27. Lunatics (t). § 27.

English law is destitute of any actual decision as to the Lunatics,

tortious liability of a lunatic. Sir Matthew Hale thought

that dementia was one of several other forms of incapacity

which might exempt a person from criminal liability, but

which ordinarily do not excuse him from civil liability, for

that “ is not by way oJL penalty, but a satisfaction for

damage done to the party ” (u); and there are dicta in the

older cases which regard lunacy as no defence (a), but they

are of little use nowaday^ for liability for trespass in its old

wide sense was stern and very little was known about the

pathological side of insanity. More to the purpose is a

dictum of Lord Esher, M.R., in 1892 (h), that a lunatic ^
liable unless the ^isease of his mind is so great that h^ <

cannot imderstand the nature and consequences of his aj^t.J

As the matter is still at large, it is worth while referring

to the law of some other countries although, of course,

decisions there can have only persuasive authority here. In

Scots law lunacy is said to be a complete defence (c).

Modern decisions in Canada (d) and New Zealand (e) have

made Ixmacy no defence to an action for assault. In the

United States of America there is a fair number of cases on

the subject and the trend of authority seems to be represented

by Wjlliams v. ifays (/), a New York decision, in which the

defendant, a co-owner of a ship, was held liable to his co-

owners for negligent wrecking of the ship owing to his

insanity. It was laid down that an insane person is just as

responsible for his torts as a sane person, except perhaps

for those in which malice^ and therefore intention, actual

or imputed, is necessary. Various reasons were suggested^

(t) W. G. H. Cook, Insanity (1921), Cbap. II, deals with the topic.

(u) 1 Hist, of Pleas of Croiin (ed. 1778), 15—16. So, too, in effect Bacon
(Spedding’s ed. of his works, vii, 348).

(a) E.g., Weaver v. Ward (1616), Hob. 134.

(3) Hanhury v. Hanbury, 8 T. L. If. 559, 569; Emmens v. Pottle

(1885), 16 Q. B. D. 354, 356. Cf. Kelly, C.B., m Mordannt v. Mordaunt
(1870), L. E. 2 P. & D. 103, 142.

(c) Glegg, Eeparation {3rd ed., 1939), 96.

(d) Taggard v. Innes (1862), 12 C P. 77.

(e) Donaghy v. Brennan (1901), 19 N. Z. L. E. 289.

(/) (1894), 42 Am. St. Hep. 743. Much of the statement of the law in

32 Corpus Juris (1923), 749—750, is based upon it. In 1848, the Supreme
Court of the U.S.A. held a lunatic Justice of the Peace to be liable for

wrongfully causing a person to be imprisoned: Krom v. Schoonmaker,
3 Barb. 647.
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/

§§ 27, 28. for the rule : (1) Where one of two innocent persons must
^ bear a loss, the loss must fall on him who did the act.

(2) Public policy, which requires the rule in order to induce

his relatives to keep the lunatic under restraint, and also

in order to prevent tortfeasors from feigning ins^t’y.

(3) The lunatic must bear the loss occasioned by his torts,

as he bears his other misfortui^ (g). /

^None of these reasons is convincing. The third seems to

be the best, but that would be a ground for making a

lunatic liable for all his torts) Whether that ought to be

the law is matter for serious consideration, but there is much

to be said both for and against the proposition and it would

be out of place to enlarge upon it here.

At any rate, Lord Esher’s dictum appears to be more

workable than the rule in Williams v. Hays, which leaves it

uncertain whether “ malice ” means “ intention ” or

“ spite ”. If it signifies “ intention ”, it leads to the curious

conclusion that while a lunatic is liable for his negligent

wrongs, he is probably not liable for such as are inten-

tional (h).

ConvictB. § 28. Convicts.

^t Common Law, a convicted felon could not sue for

torts to his property, for he had none
; it was forfeited to the

Crowni, Forfeiture for^ felony was abolished by the For-

feiture Act, 1870 (0>, which provides that a convicted felon or

traitor, who has been sentenced to death or penal servitude,

cannot, while his sentence is in force, sue “ for the recovery

of any property, debt, or damage whatsoever ” unless he is

released on ticket-of-leave (k). It will be noticed that the

disability has no application to felons who are sentenced

to mere imprisonment as distinct from penal servitude. In

time past, conviction for offences less in gravity than treason

(g) Kestatenient of Torts, vol. 4, p. 4G8, makes liability turn upon the
presence of a particular state of mind where that is an essential of the tort
concerned.

([i) My learned frjcnd, Dr. Lipstcin, has thus summarised the law of the
leading Continental countries

: (1) a lunatic is not liable in tort, but (2) in

roQnent
I'® ‘s bound to pav damages if all the circumstances with

TVie fnllnwiif obligations make it equitable that he should do so.

at mv references which Dr. Lipstein placed

mof fSc CoUnTf’}?’ § § 827, 829; Austria, aBGB, § § 1308,

Civile (19341 1 s? no. 1; Mazeaud, Eespousabihtd

(i) 33 & M'vict c M
(ft) S3. 8, 30.



Capacity

or felony seems to have occasionally involved forfeiture (1),

but no such instance now survives. Even where the dis-V

ability to sue applies, it is subject to two qualifications,

felon’s progerty^ -v ests in an administrator or interim curatoj

who ^n sue on behalf i)f the convict" for injury^ thereto (?n).

And it may be inferred that for a personal injury the^convic^

himself can sue. It v was recognised so far back as the six-

teenth century thar such a cause of action was not for-

feited (n), and there is no reason to suppose that the Act of

1870 .has altered this : for, although it provides that the

convict cannot sue for the recovery of any “ damage ” what-

soever, (yet its main purpose was to relieve him from for-

feiture of his property, and not to wipe out the remedy which

he already had for torts to the person)

§ 29. Allens (o).

A friendly alien as such is now under no disability and

has no immunity. But the fact that a person, whether

British or alien, is injured abroad may materially affect his

right of action here; but this will be treated under the

heading “ Locality of Tort ” (p).

Friendly aliens have had a chequered career in the English

law Courts. The early Common Law had little application

to them, for when they came here it was generally under

royal charters and their business took them into boroughs

created by royal charter. Thus began a conflict which

veered this way and that for some centuries. The burghers

did not want aliens, because they filched away their trade.

The King and nobles on the whole favoured them, because

they lent money, kept prices down and paid for royal

favours (q). Littleton in his Tenures (c. a.d. 1481—1482)

denies any action, real or personal, to an alien born out of

allegiance to the King (t). Coke, in his commentary upon
Littleton (a.d. 1628), qualifies this by saying that “ an alien

(/) Viner Abr. (2nd ed.1, '‘Forfeiture’’ (IV).

{m) 33 Sc 34 t'ict. c. 23, ss. 10, 24,

(n) Stauudford, Flees del Coron. 188o.

(o) Foreign sovereigns and ambassadors are more appropiiately dealt
with in books on International Law. The law of tort relating to them is

epitomised m Salmond, Toits, 5 12 (1); Clerk & Lindsell, Torts, 79—81.

ip) Post, § 47.

(q) Pollock & Maitland, History of English Law (2nd ed. 1898), i,

404—466.
(r) S. 98.

§§ 28 ,

Aliens.
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that is in league [with the King] shall maintain personal
actions . . . but he eannot maintain either real or mixt
actions ” (s). Real actions were practically concerned with
the recovery of land, and as an alien could hold no land, he
could not sue for the loss of it, nor was this disability extinct

until the Naturalization Act, 1870 (t).

An alien enemy is one whose State or sovereign is at war
with the_sjavfereign._ot JlnglaudT^or one who, whatever his

nationality, is voluntarily resident or carries on business in

an enemy’s country. But it is possible for a subject of an
enemy State, who is neither residing nor carrying on business
in an enemy’s country, not to be an alien enemy with regard
to civil rights (w). As thus defined, an alien enemy, unless he
be within the realm by the licence of the King, cannot sue
in the King’s Courts. He can, however, be sued and can
defend the action and, if the decision goes against him, he can
appeal (a).

Trade § 30. Trade unions.
union B.

The law relating to labour has been strongly coloured by
the political conflict between capital and labour and the law

of tort in particular has not escaped this tinge in its relation

to trade unions. Trade unions have passed historically from
being criminal associations to acquiring fulT legal recognition,

and in the early part of the present century the'^ were raised

to a privileged position. The House of Lords held, in 1901,

that an action in tort could be brought against a trade union

in its registered name (f>). This decision was very unpopular
with the Labour party and the law was changed by the Trade

W Co. Litt. 129b.

(() 33 Viet. c. 14. For the history of the topic, see Holdsworth,
H. E. L., ix, 72—99.

(u) 1 Halsbury’s Laws of England (2ncl ed.) § 754.
(a) Porter Frciidenberg, [1915] 1 K. B. 857 For further details as

to alien enemies, see Sir Arnold McNair, Legal Effects of War (2nd ed.,
1944). Chaps. 2—5; "W. E. Jlavies, Aliens (1931), Chap. XI; and, as to their
position during the World War, 1939—1945, Eiitterworths’ Emergency
Legislation Service. An alien enemy inleincd in England cannot inain-
tam a claim for habeas corpus; R. v. Bottrill, [1947] 1 K, B. 41; it is
doubtful whether he can sue for false imprisonment on the ground that
statutory powers have been exceeded by those who intern him] Hirsch v.
Somervell, [1916] 2 A. E. E. 430. Qu. whether an alien enemy resident inEngland wilhoiit the heence of the King can sue in tort? I incline toagree with Nr. P. H- T. Rogers, Eflccl ol War on Contract, 127—128 thathe can sue; 9 Camb. Law Journal, 129—130. ,

, ino, mat

A 0^426^
^ ^^Igamated Society of Railway Servants, [1901]
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Disputes Act, 1906, which provided that “ an action against,

a trade union, whether of workmen or masters, or against anyj

members or officials thereof on behalf of themselves and alll

other members of the trade union in respect of any tortiouf

act alleged to have been committed by or on behalf of thd

trade union, shall not be entertained by any court ” (c). 1

Judicial opinions varied as to the political expediency of

this enactment, but it would be out of place to discuss that

side of it here (d). In interpreting this section of it, it has

been held that the immunity applies to any tort and is not

limited to such as are committed in contemplation or further-

ance of a trade dispute (e). Trade union officials and

members are not personally exempted from actions in tort

;

all that the section does is to protect the trade union funds

against such litigation (/).

The general strike of 1926 (g) led to amendments of the

Act of 1906. The Trade Disputes and Trade Unions Act,

1927, deprived a "trade union of its immunities if a strike (or

lock-out) (1) had any object other than the furtherance of a

trade dispute within the trade or industry in which the

strikers (or employers locking-out) were engaged, and (2) was a

strike or lock-out designed or calculated to coerce the Govern-

ment either directly or by inflicting hardship upon the com-

munity (h). The Act was repealed by the Trade Disputes

and Trade Unions Act, 1946 (i).

A trade union can sue in its registered name (fc).

(c) 6 Kdw. 7, c. 47, s. J.

Id) E.g., Faiwell, L.J., in Conway v. Wade, [1903] 2 K. B. 844, 856;
“ the Legislature cannot make evil good, but it can make it not actionable

But Lord Hacnaghten thought that there "was '* nothing absurd in the

notion ol an association or body enjoying immunity from actions at law
Vacker (£• Sons, Ltd. v. London Society of Coniyositors, [1913] A. C. 107,

118. Sec, too, Lord Loreburn, in [1909] A. C. at p, 510. For an unbiased
account of the origin of the Act, Dr. Stallybrass recommends Lord Askwith's
Industrial Problems and Disputes, 88—^96.

(e) Vaclier's Case (last note).

{/) Bussy V, Amalgamated Society of Railway Servants (1908), 24
T. L. R. 437.

{(j) The Rtiike itself A\as held to be illegal: National Sailors', etc.,

Union v. Reed, [1926] Ch. 536; but it is difficult to see why: Professor
A. L. Goodhart, Essays in Jurisprudence, Chap, XI,

(h) 17 & 18 Geo. 5, c. 22, s. 1 (1), For the meaning of acts done " in
furtherance of ” a trade dispute, see R. v. TearsCy [1945] 1 K. B. 1.

(0 9 & 10 Geo. G, c. 52.

(k) National Union of Workers v. Gillian, [1946] K. B. Si; Willis v.
Brooks, [1947] 1 A. E. R. 191.
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§ 31 .

Master and
servaut.

I’areatal

cr quasi
pareata!

autboriU

School-

masters.

§ 31. Persons having parental or quasi-parental authority.

Parents and other persons in similar positions are neces-

sarily immune against liability for many acts which in other

people would be assault, battery or false imprisonment. They

have control, usually but not necessarily of a disciplinary

character, over those committed to their charge. The nature

of the control varies according to the relationship, and pro-

vided that it is exercised reasonably and moderately, acts

done in pui’suance of it are not tortious.

Parental authority needs no illustration
; it. ceases when

the child attains twenty-Qiie-.y£ats. Quasi-parental authority

is exemplified by the control of schoolmasters over pupils,

universities and colleges over undergraduates, husband over

wifg, master jjver apprentice, and custodian over lunatic.

Of course the control is qualified by the terms of any agree-

ment or contract relating to it.

The control of a schoolmaster over his pupil is reallv

delegated to him by the parent. The delegation seems to

include implied assent of the parent to any reasonable rule or

custom of the school relating to discipline, whether the parent

knew of it or not (1) ; unless the child were sent to the school

on the understanding that some rule or custom prevalent

there (i) should not apply to him, or, perhaps, (ii) should not

be materially altered without giving the parent an opportunity

of refusing to permit the change to apply to his child (m). It is

not limited to the school premises, for “ there is not much
opportunity for a boy to exhibit his moral conduct while in

school under the eye of the master ; the opportunity is while

he is at play or outside the school
”

(»). Hence it is no

assault if the master canes him for fighting in the street

or for smoking in public (o). Supposing that the boy were

to break a rule of the school which directly conflicts with his

father’s instructions to him, how can he escape a flogging? At

present the law is doubtful. If both rules are foolish,

perhaps his only consolation in the dilemma is the Horatian

(l) R. v. Newport tSalop) Justices, [192‘J] 2 K. B. 41G; Ruan v. Fildes,
[1938] 3 A. E. H. 617.

(m) Mansell v. Gnffin, [1908] 1 K, B. at p 1G7, sed. mi.
ti) Colhns, J., in Cleary v. Booth, [1893] 1 Q. B 465, 469
to) R. Y. Newport (Salop) Justices, [1929] 2 K, B. 416.
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quotation, “ Quidquid delirant reges, pleetuntur Achivi ” (p). § 31-

If the school rule were reasonable, perhaps that would be a

defence to the schoolmaster unless he had agreed with the

parent that the boy should be exempted from it. Assistant

teachers may inflict corporal punishment provided it is

moderate, is such as is usual in the school and as the parent

might expect Ahat the child would receive if it did wrong,

and is not dictated by any bad motive (q). Whether an

assistant teacher, even if he satisfies these requirements’, is

still within his rights if the school regulations forbid him to

inflict corporal punishment is doubtful (r).

As to husband and wife, in the older law he had the right Husband

fr> hpat |ipr mndprat.ely as a method-of correction (s). “But,

with us,” said Blackstone in 1768, “ in the politer reign of

Charles the Second, this power of correction began to be

doubted : jind a w_ite_jnay .now^_hav_e secjirity.Df. ths.. peace

^aiflSt.JiejrJius^nd i,x>r in return_a husband against his, wife.

Yet the lower rank of people, who are always fond of the old

common law, still claim and exert their antient privilege ” (t).

The right is now obsolete, nor can the husband even use

force to recapture his wife if she has left him in breach of his

conjugal rights, though he can probably prevent her from

escaping in order to commit marital misconduct, e.g., if she

is on the staircase about to join someone with whom she

intends to elope (u). It will be recollected that actions

in tort between husband and wife are not maintainable

except for the protection of the wife’s property (a), but

the law stated above is important in criminal remedies for

assault (b).

(p) Lord C.J., ihidy 4'2U. The x\rTierican liebtateiiicnt ol' Torts,

vol. 1, § 153, solves the problem by making the schoolmaster liable unless
tlu' school IS one provided by the State, lor then the echooimu'^ter is the

delegate of the State and not of the parent.

iq) Mansell v. Griffin, [l‘)081 1 K. B 160, 047.

(r) The Divisional Court in MaiiscU's Case (last note) seemed (o think
tliat the teacher still has such power; but the reasoning at p. 167 is not
convincing, and the Court of Appeal, ^hile otherwise affirming the decision,

declined to express an opinion on this point: [1908] 1 K. B. 947
(s) “ For tliat is a poyiil of an honest inau,

For to bete his wife well nowe and than.”
Johan Johan (one of Heywood’s Comedies, circa 1533).

(t) 1 Commentanos, 444—445.

H. V. Jackson, [1891] 1 Q. B. 671. 679—680, 683, 685
(fl) Ante, § 25.

(6) A husband, wlio liad been bound over (o be of good behavioiir, was
convicted of assaulting his wife by kissing her against her will : 72
Solicitors’ Journal (1928), 309.
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§§ 31-32. Authority similar to quasi-parental authority may be

Master implied by law. TJjuis-yie, -majder_Qf^a Jaerchanj^ shi^ can use

of ship. force to preseryeyiiscipiiiiS-iJff safety of the ship, its crew,

passengeiis-aiid—catgo. If he has reasonable cause to believe

that any one on board is about to raise a mutiny he may put

him imder arrest. If possible, an inquiry should precede

punishment, and the accused “ should have the benefit of that

rule of universal justice of being heard in his own

defence” (c). The punishment must of course not be exces-

sive (d), and it must always be a question of fact whether

the occasion justifies arrest (e).

It should be noted that where disciplinary measures are

incidental to the species of control under consideration, they

may have to be exercised in some cases with a “ quasi-

judiciai ” discretion; e.g., the authority of the Benchers of

an Inn of Court to expel a student or to disbar a barrister.

The proper exercise of this discretion is therefore one of the

conditions of control in such cases, and if it be abused, a

wrong which is possibly a tort is committed. But to this we

must recur when we come to deal with “ Abuse of quasi-

judiciah powers ” (/).

f-
§ 32. Master and sersant.

The liability of a master for the torts of his servant is an

example of vicarious liabilitii in tort, i.e., where A is liable for

.the tort of B committed against C, though A is no party to

the tort. B himself is of course usually liable. There are

other instances of vicarious liability which do not appear to

be important enough to be included under a chapter on

“ Capacity .Such are the principal who may' be liable for

the tort of his agent and the partner who may be liable for

his partner’s torts. Discussion of their position is to be found

(c) The Afjinjourt il624), 1 Hagg. (Ecclesiastical, etc.), 271, 274.

{d) It v.as ho in Tht Agintouri Uast note) where a luembcr oi’ the cre>
was cruelly kicked and beaten.

If a pasaengtr dci-xribes iLe captain of a sliip as the “ landlord of a
hotel that does not ju.>tity the captain putting him in irons in the belief
that mutiny is imminent: King v. Franklin (IbSSji, 1 F. & P. 360.

For the provisions of the Merchant Shipping Act, 1894 (57 & 58 Vict.
c. 60), fcs. 220—238, as to discipline, see Temperley, Merchant Shippitiii
Acts (4th ed., 1932), 141 sea.

(/) Post,
§ 182.
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Ln monographs on the law of agency (») and the law of

partnership (h).

has already been jjointed out that, although in a sense

vicarious liability is a species of pint Ijghilityj yet joint

liability differs from it in that there A is a party to the tort

committed by B and that there is no need to resort to

vicaripus liability in order to hold both equally liable (i).

t^The rule as to liahUit^ -stated .—The master is liable for

tort which the servant commits in the course of his employ- \
'

ment- (The servant himself is also liable (k).)

Historical outlios.—Historioally, the idea of vicarious Historical

responsibility is common enough. A good deal of primitive

law is founded on revenge, and revenge tends to be indis-

'

criminate. In the Mosaic Code it is significant that it was

found necessary to state expressly that each man should be

put to death only for his own sin and not for that of his

father or son, and Plato thought it advisable to assert a

simila^principle in his Laws (/).

our own law (m) the early Anglo-Norman period is a

transitional one in which the idea of complete liability for

the wrongs of servants or slaves is changing to the idea of

liability only where there has been comm^d or consent on

the part of the master to the servant’s wrong. Between

A.D. 1300 and 1700 the change continues until by the early

sixteenth century the command theory has become estab-

,

lished. Thenceforward, during that century and the seven-

teenth, the master’s liability is considerably narrowed by the

doctrine that he is not liable unless he varticularln com-

manded the very act done (n). But this doctrine gave way
between a.d. 1700 and 1800 to the rule that the master was

((j) Bowstead, Agency (lOth ed . 1944), 205 seq.

(/i) Bindley, Partnership (10th ed., 1935), Index, “Torts”; Pollock,

Partnership (14th ed.
, 1944), 40 seq.

(i) Ante, pp. 107—108.

(k) Perkins v. Smith (1752). 1 Wils. 32S; 5tep/iens v. Elwall (1815),

4 M. & S. 259.

(() Palmond, Jurisprudence (10th ed ). § 152).

(m) Most of this hisloncal account is iiiken fiom Professor J. H.
Wigmore’s article in Select Essays in Anglo-American Legal Hisloiy (1909),
111

, 520 seq. See, also, Holdsworth, Hist, of Eng. Law, lii, 382—387, viii,

472—482.
{n) “ For trespass of battery, or wrongful entry into lands or tenements

ne yet for felony or murther, the master shall not be charged for his servant
unless he did it by his commandment.’* Doctor and Student (ed. 1531),
Chap, 42.
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§ 32 . ! liable if an implied command could be inferred from the

'
^ general authority which he had given to the servant. This

change was inevitable owing to ^e rising tid£-of commercial

prosperity in England. Trade had become far too com-

plicated to allow the “ particular command ” theory, which

suited the old simple relation of master and servant well

enough, to cover persons like factors or agents who were not

accustomed to take their orders like a slave or a private

soldier. Of course this does not explain why the master

s'hould be liable at all, and for the rule various reasons—all

unconvincing—were given by the lawyers. Some said that

it was more reasonable that the master should suffer for the

wrongs of his servants than the strangers injured by them,

because the master trusts the servants (o)
;
others that no

man shall be allowed to take advantage of his own wrong (p )

;

while others took refuge in otiose fictions like. “ The master

undertakes for the servant’s care ”, “ The act of the servant

is the act of the master ”, or in rhythmical inanities like “ Qui

faci^per alium facit per se ”, “Respondeat superior”.

'"^During the nineteenth century the “ irhplied command ”

'"theory was displaced by the “ scope of employment ” theory

which is now the rule ((]).
’

A scientific reason for the rule is hard to find. It seems

to be based on a mixture of ideas—that the master can usually

pay while the servant cannot ; that a master must conduct

his business with due regard to the safety of others ; that the

master by employing the servant has “ set^^e whole_thing

in motion ”. The rule would be an intolerable burden on the

master but for the fact that he often covers his risk by

insurance.

Who
^ /Who is 0 servant}—For the purpose of vicarious liability,

serranf^^. ' ' —
^

—

[o] Holt, C.J., in IJcrn v. Nichols (c. 1709). 1 Salk. 980; I’ralt, C.J in

ArmoTij V, Delamtrte (1722), 1 Stra. 505.

(p) Blackstoiie, 1 Comm. 432.

(fj) rrolc-boi Wigmoie regards Tjord Kenyon as ( hii'fly responsible loi

the change, but the cases iihich he cites in support of tins are tenuous,

and in one of them (Ijaugher v. Pointer (1826), 5 B. & C. 547. 577) an
opinion of Abbott, C.J., is attributed to Lord Kenyon: Essays m A-A.
Legal Histoiy, iii, ,533—.534. I should trace the development ol tlie

' scope
of emplovment ” rule in the following cases: McManus v. Cnckett (1800),
1 East lOG; Bowcher v. Noidstrom (1809), 1 Taunt. 568; Croft v. Alison
(18211, 4 B. & Aid. 590; Laugher v. Pointer Isupra, per Abbott, C ,T. : note
that his brethren speak in much looser teims)

; Joel v. Morison (1834),
6 C. & P. 502; Sleath v. Wilson (1839), ibid. 607; Lamb v. Palk (1840),
9 C. & P. 629. Chitty, Practice of the Law (2nd ed., 1834), i, 79—80,
states the rule.
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a servant is one whose work is under the control of another. §

He must be distinguished from an independent contracto r,,

“ who undertakes to produce a given res^t, but so that in

the actual execution of the work he is not under the order or

control of the person for whom he does it, and may use his

own discretion in things not specified beforehand” (r). In'! Distinguish

general, an employer is not liable for the torts of his indepen-
) contracto?'*

den t contractor. But he will be if be gives him authority'

to do some careless act. Thus, if you hire a taxi-cab to drive
n

ynii to the station, the driver is not your servant but is an

independent contractor, and if he negligently knocks over

X, X has no remedy against you ; but you will be liable if the

accident occurred because you urged the driver to go at a

dangerous speed because you were pressed for time to catch

the traini Tt^in, as we shall see later, there are certain

torts of “ strict liability ” and in some of these the'defendant

may he liable even for the wrongs of his independent con-

tractor (s).

V^'^ifflcult cases arise where A is the general employer of

C, and B, by agreement with A (whether contractual or

otherwise) is making temporary use of C’s services. If C, in

the course of his employment, commits a tort against X, is

it A or B who is vicariously liable to X ? A typical instance

is where A lets or lends to B a vehicle or machine of which

C is the driver or operator, and by C’s negligent manage-

ment of it X is injured. The answer to the question depends

entirely on the facts of each case and among these facts must

fr) Pollock, TorU, 04, Adopted by McCaidie, J., in Performing Right
Society, Ltd. v, Mttchell, etc., Ltd., [1924] 1 K. B. 762, 767—768

(W. Oases, 39). Cl. M'gginglon v. Reader (1936), 52 T. L. B. 212.

(s) Post, Chap. XIX. Olhei exceptions are given ui Beven. Xegligencc
m Law (4th ed., 1928), i, 527 seq. They are criticised as nnscicatihc by
Mr. S. Chapman in 50 Law Quarterly Beview (1934), 71—81. They cer-

tainly appear to be incidents in other branches of the law of tort rather
than exceptions to the rule about iDdepeudent contractors. Tims one of

them IS ' where the work he [the employei] imposes upon another is

illegal.” But surely the employer is liable here simply because he is a
joint tortfeasor with the independent contractor. There is no need to go
out of one’s way in older to describe this as an ” exception ” to the general
rule of noD-hability, Mr. Chapman says (at pp. 75—76): “ The whole test

IS whether I am under a duty which has not been performed, and it matters
not whether that duty is one imposed by statute or by contract or by
common law in tort. If that duty and the non-performance of it are once
established, it is of no avail for me to say that I had asked someone else to
perform it for me Provided this includes acts as well as omissions, it

is sound enough; of course it will not release the practitioner from going
to the reports to find out w’hcther a ” duty ” exists or not.
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§ 32. be included the terms of the agreement between A and B (t).

^ The general test to be applied in assessing the facts was

fully considered by the. House of Lords in Mersey Docks and

Harbour Board Co^^ins <S' Griffiths, Ltd , (u). It may be

summarised thus. B is not liable to X unless .B is entitled to

tell C not only what he is to dn^ hut also the way in which he

is to do it . If B is not thus entitled, A is liable to X and the

burden of proving that this full eontrol of C’s aets has shifted

to B lies upon A. A did not discharge the burden of proof in

this case, the facts of which were that he had let a mobile

crane to B, together with the services of C, a craneman, who
injured X by negligent driving of the crane. A was therefore

held liable to X. It is noteworthy that Viscount Simon said ;

“ If, however, the hirers intervene to give directions how to

drive which they have no authority to give, and the driver

pro hac v ice complies with them, with the result that a third

party is negligently damaged, the hirers may be liable as joint

tortfeasors ” (a) (sc., with the driver, not with A, his general

employer, for A is not liable at all in such circumstances).

^ On this topic, two further cases may be selected from

the numerous decisions (b) as examples. In Quarman v.

Burnett (c), the defendants, who owned a carriage, habitually

hired from X horses to draw it and X also supplied Y as

driver. Owing to Y’s negligence while he was driving the

defendants, the plaintiff’s chaise was damaged. The defen-

dants were held not liable, although they always paid Y a

fixed sum for each drive and provided him with a livery for

(t) But it IS only one of the facts; tluis, a teim in the agieeinont that

C sliall be the servant of B is not sufficient by itself to establish that liabiliti

Iot C's tort .shall tall niion B and not upon A, allhoiigh it may entitle A
to claim indemnity from B for the damages that A has had to pay X

;

Mersey Docks and tiarhoiir Board v. Cotjtjins d Griffiths, Ltd., [1017]

A. Cl, 10 As to leqiiisilion by the Governiiicut of .A’s vehicle, to be

driven by A’s servant, sec Matncij v. Campbell, Sijrnonds if Co., Ltd.

(ItHG), 62 T. L. 11. 32-1. Sec, loo. Bontex KmLtnig \Vor]i.s, Ltd. V. St.

John's Garage, [191.3] 2 A. E. E. 090.

(a) [1947] A. C. 1. Applied in Chowdhary v.,Gillot, [1947] 2 A. E. E.

5-11.

^ (n) [1917] A. C., at p. 12.

(b) .^^ome ol them aie difficult to reconcile,' Thus Willard v. Whiteley,
Ltd., [1938] '3 A. E. E. Tit), seems to conflict wiili Leggott iC Son V. Nor-
manton (1929). 98 L. J.. K. B, 145; Donovan v. Laing Construction
Syndicate, [1893] 1 Q. B. 629; SocidU Maritime Frangaise v. Shanghai,
etc.. Dock Co. (1921), 90 L J. P. C. 85; and Bull d Co. v. West African,
etc., Co., [1927] A. C. 686. So, too, Donovan’s Case (ante) has been fre-

quently "distinguished” in later cases; e.Q., Clelland v. Edward Lloyd,
Ltd., [1938] 1 K. B. 272.

(c) (1840) 6 M & W. 499.
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each drive. In Jones v. Scidlard (d), the facts were similar,

except that X, although he supplied Y as a driver, did not

supply the horses, which belonged to the defendant biTTLself—

who was held liable. This difference, coupled with the fact

that the horse which ran away had only recently been bought

by the defendant, so that Y was imperfectly acquainted with

it, were regarded as sufficient to distinguish the case from

Quarman v. Burne tt.

, By statute, owners of hackney carriaggs (which of course

'^include cabs) are made responsible for the torts of the driver

while he is plying for hire, as if the relationship of master

and servant existed between them even though it does not

in fact exist (e), but the tort must be committed in the

course of the driver’s employment (using the word “ employ-

ment ” in this fictitious sense) (/).

"

The relation of the governing body of a hospital to the

^various experts who work for it has been before the Courts

on several occasions and some points in it are unsettled (g).

Liability for casual delegation .—It is convenient to treat

here a doctrine "which, although it originated in the rule as

to a master’s responsibility for the torts of his servant, has

spread far beyond that relationship. It may be formulated

thus. Where A., while still retaining his right of control of

id) [1898] 2 Q. B. ~5ti5.
^

(e) Keen v. Hffhry, [1S94
j 1 Q. B. 20*2: Byqraves v. Dicker^ [1923]

2 K.B. 585. London Hackney Carriages Act, 1843 (6 & 7 Viet. c. 86), and
(outside London) Town Police Clauses Act, 1847 (10 & 11 Vict. c. 89).

(f) Venables V. Sjuith (1877^, 2 Q. B. B. 279. For the position of a

carrier by «ea with respect to the torts of a stevedore employed by him, see

Caruage of Goods by Sea Act, 1924 (14 & 15 Geo. 5, c. 22), as interpreted
in Brown d; Co. v. Harrison (1927), 96 L. J. K. B. 1025.

(i/J Visiting physicians and surgeons arc not the servants of a hospital:
Evans v. Liverpool CorpoieJion, [1906] 1 K. B. 160; nor is it material that
they are paid tor tlieir work by the hospital authorities, for even then the
authorities have no power to direct them how to do their work; Collins v.
Herts C.C., [1947] 1 K. B. 598. As to house physicians and surgeons,
the question of liability of the hospital authorities for their negligence was
left open in Gold v. Essc.r C.C., [19j2] 2 K. B. 293, 302, 310; but m Collins
V. Herts C.C. {supra), Hilbery, J., held that the dicta in Gold's Case
justified him in holding that, as the authorities had, on the facts of the
case, control over the nork of a lady, who was employed by them as a
house surgeon, they were liable for her negligent treatment, of a patient.
As to hospital nurses, they are not servants of the hospital with respect
to professional, as distinct from administrative, duties: StrangwayS’
Lesmere^v. Clayton, [1936] 2 K, B. 11; Drydcn v. Surrey C.C,, [1936]
2 A. E. It. 535; but the C.A. in Gold's Case {supra), where a radio-
grapher was held to be a servant, thought that a nurse ought to be
reckoned as such; see Prol'essor Goodbart in 54 L. Q. K., 553-~575. As
to the hospital governors’ duty with respect to its premises, see Lindsey
C.C. V. Marshall. [1937] A. C. 97.

§ 32.

Casual
delegation.
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§ 32 his chattel, allows B to use it, and B negligently injures C
with it, A is liable to C.

The germ of the doctrine appeared a century ago in

Booth V. Miste r (h) where it was ruled that a master is still

liable for harm inflicted by his cart on a plaintiff while it is

in the charge of his servant even though the harm was due,

not to the personal negligence of the servant, but to that

of a third person whom the servant allowed to drive. The

advent of the motor vehicle led to a rapid d^elopment of

-the principle within the last generation. In Samfiori, v.

Aitchinon (i), the owner and driver of a car allowed~tIie son

of a~^ssible purchaser to take over the driving, but he

continued to sit by the son’s side. The plaintiff was injured

by the son’s negligent driving and was held entitled to

recover against the owner of the car.

Later decisions have gone on working out the principle in

detail. Thus it is possible for A to retain the right of control

of the chattel even if he is not present at the time of the

accident, t'.g., where he allows a friend to drive it (k). Nor

is it in the least material to A’s liability for casual delegation

whether B is styled the “ servant ” or “ agent ” of A, for the

essence of A’s liability is the retention of the right of control.

But of course if B is in fact his servant or agent, and the tort

is committed by B in the course of his employment or

agency, then A is liable on the principle of vicarious respon-

^sibility for the torts of his servants or agents, even though

he might not have been liable within the doctrine of casu al

delegation. If an errand boy borrows his employer’s bicycle

aniflnji^ s someone in the course of his employment* the

employer is liable p if the injury is not committed in the

course of employment, the employer is not liable as such (/);

but he may well be liable as for casual delegation if such in

fact be proved. If, therefore, .A has abandoned his right of

(Ji) (1835), 7 C. & P. 66. This case Vvas not follo^vcd in Harris v b'lat

Motors, Ltd. (1906), 22 T. L. E. 556; but it is submitted that it was nor

in point Ihere, ior Harris' Case was concerned with the very difTercnt

question, *' What emeigency will justify a servant in delegating Ins duty
to another, so as to make his act still within the course of hi,? employ-
ment? ” It IS doubtful \Ahether auf/ ciaeigcnuy will suffice for this*

GwilUam v. Twisty [1895] 2 Q. B. 84.
(i) [1912J A. C. 844.

(k) Parker v. Miller [19261, 42 T. L. E. 408; see du Parcq, L.i.. in

Hewitt V. Bonvin, [1940] 1 K. B. 188, 195—196.
(l) Highid v. Hammett, Lid. (1932), 49 T. L. E. 10-4, Cf. Thompson

V. Reynolds, [1926] N. I. 131.
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control by contract with B, or by bailment of the chattel to

him, A is not liable (m). Whether there is a casual delegation

or an abandonment of the right of control-is-a question of. fact

in each case. .1 am not in control of my eazif .1, Jend it to my
servan t to take his friends to the theatre after his dayis

Tyork is Qyei^(n).

Jfhe doctrine probably applies where A is in control of an

^.enterprise as well as where he retains control of a chattel,

e.g., where he accepts the help of B, a stranger, in searching

for the source of a gas leak in his (A’s) home, and owing to

B’s negligence an explosion occurs and injures C (o).

What is the course of employment .—Unless the wrong

done falls^withirTtnecourse of the servant’s employment, the

master is not liable. It may be asked, “ How can any wrong

be in the course of a servant’s employment? No sane or

law-abiding master ever hires a man to tell lies, give blows,

or act carelessly ”. But that is not what course of employ-

ment means. Provided the wrong is committed as an

incident to something that the servant is employed to do,

that suffices to fix the master with liability. It is often an

extremely difficult question to decide whether conduct is or

is not within the course of employment as thus defined. It

would seem that the question is one for a jury acting upon

the djpection of the Judge as to general principles (p).

K^/The decided cases are not very amenable to any scientific

classification, and the best that can be done is to select and

illustriCte a few of the more conspicuous sub-rules.

y^/By far the commonest kind of wrong which the servant

commits is one due to unlawful carelessness, whether it be

negligence of the kind which is in itself a tort, or negligence

which is a possible ingredient in some other tort. It should

be noted here that in some torts (e.g., trespass) intention or

(m) Samson v. Aitchison, [1912] A. C. at p. 619; Pratt v. Patrick,

[1921] 1 K. B. 488.

(n) Britt v. Galmot/e (1928), .J4 T. L. E. 291; Hewitt v. Bonvin, [1940]
1 K. B. 188. Even if there is no retention of the right of control, the owner
may yet be liable on the principle of Monk v. Warbeij, [1935] 1 K. B. 75
(W. Cases, 69); post, p. 158. Contiast Daniels V. Vaux, [1938] 2 K. B.
203.

(o) It was one of the gromuls on which Brooke v. Bool, [1928] 2 K. B.
578, 584, was decided.

(p) One can only infer tins from various cases: e.g., Whatman v.
Pearson (1868), L. R. 3 C. P. 422; Mitchell v, Crassweller (1853), 13
C. B. 237; Lloyd v. Grace, Smith d Co., [1912] A. C. 716; Baker v. Snell.

[1908] 2 K. B. 825, 828.

§ 32 .

Course of

employment

Carelesanesfr

of servant.
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§ 32. ^y^iegligence is immaterial ; the doer is liable either way. In

cases of this sort the master may well be responsible for

conduct of the servant to which no moral blame attaches ((/).

But, assuming that the tqrt is negligence or that it is one in

which inadvertence is a possible element in its commission, it

may still be in the course of employment even if the servant

has deviated from his duty provided he is not “ on a frolic

oj^jiis own He is within the course of his employmentTf he

leaves his horse and cart in order to go a,.,quarter of a mile

to get his dinner, although his employer has forbidden him to

leave the vehicle unattended during the hour permitted for

that purpose (r) ; but if he goes oS^his normal route in order

t04)erfQrin sorne ejrand for^a^ friend, he is acting outside the

course of Ms _ejmplpyment (s). Gletting one’s dinner may be

(and was in the former case) within the course of the servant’s

employment, and his absence for that purpose, although

forbidden, was incidental to it; but a deviation which is not

merely a roundabout way of going home but an entirely new

journey was held in the latter case not to be incidental to the

driver’s employment.

In JelJerson v. Derbyshire Farmers, Ltd. (t), the plaintifi

allowed the defendants to ha've*the use of his garage for their

motor lorries. A youth employed by the defendants in the

garage, while drawing motor spirit from a drum into a tin,

struck a match, lit a cigarette, and then threw the match on

the floor. This set fire to a pool of petrol pn_the.fl.o,or and the

garage was burned down in consequence. The defendants

were held liable, because the youth’s negligence occurred in the

course of his employment, but it is hard to follow the reason-

ing of the Court of Appeal on this point. They emphasised

tlje fact that drawing inflammable spirit from the drum was a

dangerous operation requiring special precautions. Nobody

would deny this, but what connexion there is between this and

lighting a cigarette being in the course of the youth’s employ-

ment it is difficult to see. One would have thought that the

more inflammable an operation is, the less connexion with its

execution has the lighting of a cigarette. As we have said,

the test of “ course of employment ” seems toTSe, “_Was the

(g) Gregory v. Piper (1829), 9 E. & C. 591.
(r) Whatman v. Pearson (1868), L. R. 3 C. P. 422.

M(s) Storey v. Ashton (1869). L. K. 4 Q. B. 476.
(t) [1921] 2 K. B. 281.
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tort which the servant committed incidental to something § 32.

that he was employed to do ” No doubt smoking is now such

a general habit that in many circumstances it might rightly

be regarded as incidental to a person’s employment, but

scarcely so on the facts of Jefferson’^ Case.

^ However, in Centuni Insurance Co . v. Northern Ireland

Transport Board (n), the House of Lords held, on facts very

similar to~ those in Jefjerson’s Case, that the servant was

acting in the course of his employment. They briefly

approved Jefferson’s Case (a).

So far we have been dealing with the incompetent dilet- Mistake oi

tante and we now pass to the misguided enthusiast. Bagiev

v. Manchester, Sheffield and Lincolnshire Ry. (6) is an illus-

tration. The defendants’ porter violently pulled out of a

train the plaintiff who said his destination was Macclesfield

and who was in a train that was going there. The porter

mistakenly thought it was going elsewhere. The defendants

were held liable. The porter was doing in a blundering way
something which he was authorised to do,—to see that

passengers were in the right trains and to do all in his

power ^ promote their comfort.

Another application of the same principle is an act done

in protectisin of the master’s property.
_
The servant has an

iinj^iS antEOTty"fo“iHake reasonable efforts to protect and

preserve it in an emergency which endangers it. For wrong-

ful, because mistaken, acts done within the scope of that

authority the master is liable and it is a question of degree

whether there has been an excess of the authority so great

as to put the act outside the scope of authority. A carter,

who suspected on mistaken but reasonable grounds that a

boy was pilfering sugar from the waggon of the carter’s

employer, struck the boy on the back of the neck with his

hand. The boy fell and a wheel of the waggon went over

bis foot. The employer was held^ liable because the blow

given by the carter,

(u) [i9d21 A. C. 509.
(a) They prel'erred the decision in lliat case to the decision ot tlie

majority of the Court of Exchequer Chamber in Williams v. Jones (1865),

3 H. & C. 602 (carpenter, employed by X to make a signboard, lit his pipe
with a shaving, negligently dropped the lighted shaving on some more
shavings and thus caused a fire which burred Y’.s shed; held, the fire was
not caused m the course of the carpenter’s employment and therefore X
was not liable to Y).

(b) (1873), L. R. 8 C. P. 148 (W. Cases, 43).

although somewhat excessive, was' not
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§ 32. sufficiently .so to make it outside the scope of employment;

'Poland V. Parr &^ Sonn (c).

In cases oTthis type the act done must be one of a class, of

acts which the servant is authorised to do ; otherwise it will

b^_putside the scope of emplo3Tnent whether or not there has

been excess in the mode of doing it.

Wilful wrong' Next, as to the servant’s wilful wrongdoing. Here two
of servant.

are YfeP settled.

In the first place the aet done may still be in the course of

employment even if it was expressly forbidden by the master.

In Limpus v. London Genera l Omnibus Co. (d), a driver of

the defendants’ omnibusjiad printed instru^ons not to race

wi^, or obstruct, other omnibuses. In disobedience to this

order he obstructed the plaintiff’s omnibus and caused a

collision which injured it. Th^ defendants were held liable

because, according to the finding of the jury, the driver

intended to benefit them (presumably by trying to get more

passengers). This reason is insufficient since Lloyd’s Case

(infra) and the current view is that, if the servant’s act is

within the sphere of his employment, prohibition of it by the

master will not exclude his liability ;
but that prohibition

may possibly show that the act is entirely outside the sphere

of employment, in which case the master is not liable (c).

Whether the act is one or the other depends on the facts of

each case.

In the second place, it does not follow that the servant i.s

acting outside the scope of his employment because he

intended to benefit himself and’ not his employer. It was

generally thought that Willes, J., in Borrsficicj^ EngHshjJoint

StocJ^Bank (/) had laid down the rule that the wrong must

be intended to benefit the master; but in Lloyd v. Grace,

Smith Co. (g), the House of Lords surprised the profession

by holding not only that this was not the law, but also that

ic") [1927] 1 K. V,. 2:16 Kxaniples on i!ic ollirr sulc of the line are

Ahrahams v. Dcaliin, [1891] 1 Q. B. 516: Hanson v. Waller, [1001] 1 Q B
390.

(d) (186-21, 1 H & C 5-26

(e) Joseph Hand, Ltd. v. Craig, [1919] 1 Ch. 1; CmiuiZian Pacific Rg.
V Lockhart, [1942] A. (.'. 591. 599; It.ilriwi'U in iMcKcaa v. Ratjnor Bro.-!.,

Ltd., [1942] 2 A. E. R. 650; Twine v. Bean's E.cpress, Ltd., [1946]
1 A. B. R. 202.

(f) (1867), L. R. 2 Ex 2.59 . 265.

(g) (1912] A. C. 716 (W. Cases. 45). See, too, Uxbridge Permanent,
etc.. Society v. Pickard, [1939] 2 K. B. ‘248: British Ry., etc., Co., Ltd. V.

Roper (1940n 162 L. T. 217.
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Barmick’s Case had never been any authority for supposing
1

that it was (h). In Lloyd’s Case, the defendants, a firm of

solicitors, employed a managing clerk who conducted their

conveyancing business without supervision. The plaintiff,

~wtin wa s a wiitnw. nwn'^ cnn-ip cottages. She was dissatisfied

with the money which they produced and went to the

defendants’ office where she saw the clerk, who induced her

to give him instructions to sell the cottages and to execute

two documents which he falsely told her were necessary for

the sale but which in fact were a conveyance of the cottages
j

to himself. He then dishonestly disposed of the property for

his own benefit. The Court of Appeal by a majority held

that the defendants were not liable for the clerk’s fraud lA
;

the House of Lords imanimously held that they were liable.

It would appear from Lord Macnaghten’s speech that Lloyd’s

Case probably does not go farther than this : in mercantile

transactions. A. the principal or employer, is. liable.-ior the

fraud of,B.^,his agent .or employee, for loss suffered by C, even

if B were acting solely for B’s purposes, provided that C

reasonably regarded B as having been appointed by A for

performing the class of acts, dishonest performance of which

caused C’s loss. Lord Macnaghten’s reason was that other-

wise principals would be enabled largely to avail themselves of

the frauds of agents without themseh'es being liable. With

great respect, this is unconvincing, for in Lloyd’s Case the

principal stood to gain nothing whatever, quite apart from

his liability to the plaintiff. Would it not be better to say

that the course of business in mercantile transactions would

be greatly obstructed it C always had to assure himself of the

honesty of A’s representatives before he dealt with them? (fc).

Nor is A’s liability unqualified, for later decisions show that

where the master has neither been negligent in the selection

or supervision of his servant nor has expressly or impliedly

held out his servant as having authority_-tO-djo the. act, he will

not be responsible for the servant’s crime (1). v

(/t) But those who made this ciior vcic at any late in the respectable

company of Lord Bowen and Lord Darcy, wliobe dicta in eaiher lases were
overruled in Lloifd’s Case.

(l) [IDIJ] 2 K. B. 4811,

[k) L/ord Macnnghten, ['19t'2| A. C. al p. 731. accepted a distinction set

up earlier by Lord Selboine between agency and vicarious liability in tort,

which seems to be supported neither by the cases on which Lord Pelborne
relied, nor by history: cf. Holdsworth, H. E. L., viii. 227,

(i) Mintz V. Silverton (1020), 36 T. Ij. E. 399; CJwshiie v. Bailey,

I
32.
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In the law of bailment, vicarious responsibility for the tort

of a servant has been employed in a rather curious fashion.

It has been made a test of whether the bailee has exercised

reasonable care where the bailed goods have been injured by

the bailee’s servant. Suppose that A bails his car to B and

that B’s servant negligently injures the car. Is B liable to

A for breach of his duty as a bailee? The touchstone for

determining the liability of a bailee is, “ Did he take

reasonable care of the thing bailed ? ” In solving this

question, the Courts have lound it useful in cases like the

one under discussion to narrow the test still farther by holding

that if the servant were acting in the course of his emplov-

ment, then B has not taken reasonable care and is liable ; but

that he is not liable if the servant were acting outside the

scope of his employment (m). This importation of an idea

commonly associated with the law of tort is defensible on

practical grounds, although there are possibilities of confusion

in it (n).

The Carriage of Goods by Sea Act. 1924 (o), makes a carrier

by sea liable for the fault or neglect of his agents or servants,

whether it occurs in the course of employment or not (p).

lommon
imployment.

Common ejtuMument.—A remarkable modification of thej

master’s liability is the doct.jne of common employment. It'

is that, at Common Law, a master is not liable to his semanti

for any injury received from any ordinary risk of serojci’r

[1905] 1 K. B. 287; (for another view of this case, .‘.Le Salmond, Xort=.

pp, 96—97); Joseph Rand, Ltd. v. Craig, [1919] 1 Ch. 1; Lawlor v.

O'Connor, [1929] , C. & Ins. Hep. 185; Slingsbg v. Distoct Bank, Ltd.,

[1932] 1 K. B. 544; Klemwort, Sons & Co. v. Associated Automatic Machine
Corporation, Ltd. (1931), 50 T. L. R. 244

In the Ameiicau case. Croaker y. Chicago, etc., Ry. (1875), 17 Am. Rep.

504, delendants weie held liable for an assault by one of their tiain-

conductois m hissing a lemale passenger against her will, but the, basis

of the decision was (1) breach of defendants' contiact of safe carriage lather

than (2) vicaiious responsibility in tort. But whether it weie (1) or i2i. it

seems to go beyond any English authority. For as to (1), Readhead v

M. Rij. (18G9), Ij, R, 4 Q. 11. 379, requires of a lailwav company no more
than due caie in the carnage of its passengers, and it ought to be no more
liable loi a hidden defect in its servants than for a hidden defect in its

carriage tyres; and as to (2), it is impossible to see that kissing a passenger

13 in any way incidental to what the conductor was employed to do.

(m) Aitchison v Page Motors, Ltd. (10.3.5), 151 E. T. 128; Sanderson v

Collins. [1904] 1 K. B. 628.
(n) Of. Salmond, Torts, pp. 98 99.
to) 14 & 15 Geo. 5, c. 22, Sched. Art. IV. s 2 (g).
(p) Brown d Co. v. Harrison (1927), 96 E. .1. K. B. 1025.
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includins acts or defaults of fellow-servants (q). It is import- f § 32.

ant to note that the rule is not limited to injuries from fellow-i

servants. It extends also to risks of service not due to themj

at all, and indeed in the very case which created the doctrine,
|

the injury perhaps arose from a defect in the master’s vehicle 1

rather than from negligence of a fellow-servant. It is scarcely)

necessd,ry to say that where it is a fellow-servant who has/

caused the harm, he is liable even if his master is not liable. ^

Origin oi doctrine.—The rule came into existence in
j

Its origin.

Priestley v Fowler (1837) (r), where the plaintiff, a

butcher-boy, was injured by the collapse of his master’s van!

in which he was travelling; the accident, W.as due,.to,negli-!

gence (s) in overloading the- van. It was held that the'

master was not liable. Lord Ahinger. C.B., delivered the

judgment of the Court. Some of the reasoning in it was bad,j

but its chief ground was that if the action were allowed it)

WQuld^increase the responsibilities of makers to_an^ al^argiicgf'^

e^ent. “ But, in truth the mere relation of the master and
|

the servant never can imply an obligation on the part of the
|

master to take more care of the servant than he may-*

reasonably be expected to do of himself. He is, no doubt,

bound to provide for the safety of his servant in the course

of his employment, tq the best of his judgment, information

and belief ” (t). This quotation appears to represent a

sound principle. Whether it was misapplied to the facts of

the case itself cannot well be decided, for the facts themselves

are not fully reported. And even the decision itself is intel-

ligible enough when it is recollected that the liability of the

master for torts committed by servants was very burden-

some, and that its restriction to torts cnromittpH

—

in. ...the

course of employment had not been long, established (ul and

was as yet imperfectly worked out. Hence the refusal of

the Court to extend the liability any farther was in relief

of a person who already had enough to bear (a). Unfor-

tunately, later decisions went far beyond Priestley v.

V.

(g) Hutchinson V. York, Newcastle cC Berwick Ry. (1858), 5 Ex. at

p. 352; Bartonshill Coal Co. v. lieid (1858), 3 Macq. at p. 277; Tozeland v.

West Ham Union, [1906] 1 K. B. at p, 543.

(t) 3 M. & W. 1 (W. Cases, 49).

(«) Whose negligence does not appear, but at any rate the master knew
that the van was overloaded; see the report in Murphy & Hurlstone, 305.

(t) 3 M. & W. at p. 6.

(u) Ante, p. 117. Lord Abinger ignores the existence of the restriction.

(a) Hayward v. Drury Lane Theatre, Ltd., [1917] 2 K. B. 899, 915.
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§ 32. Fowler. “ Lord Abinger planted the doctrine of common
/Employment, Baron Alderson watered it and the Devil gave

it increase.” It ripened into the sweeping rule stated at

the beginning of this paragraph, and the following reasoning

laid down in an American case has been

regarded in our own Courts as a justification of it (c).

The master’s relation to his servant_^egends upon contract

and upon notEmg else. The contract is notliFely to contain

any clause which expressly indemnifies the servant against

harm due to his employment, and it is too much to imply

any such clause ; on the contrary, the servant impliedly

contracts to take upon himself the natural risks incident to

his employment. Nor, it was said, is the fact that the master

is liable to strangers for the torts of his servants really in

point. He is liable to them in tort and in nothing else

;

whereas he is liable (if at all) to his servant in^contract and

in^npthing else.

This reasoning went perilously near to a fallacy that we

shall encounter elsewhere in the nineteenth century law of

tort,—that because A is not under a particular liability to B
in contract, therefore that particular liability cannot arise

in tort (d). “ Implied__CD»tpact ” is still accepted as the

theoretical foundation of the doctrine, but no Court is now

under any delusion as to its extreme artificiality (e). But a|

much more serious criticism-is that the. doctrine of common\

ernploymenfe on its practical side was quite unsuitable to the

enormous developrnent of industrial machines that was then/

(b) Farwell v. Boston, etc., Railroad Corporation (18'12), 4 Met. 49. A
more accessible report for English readers is 149 B. B. 262. „ . ,

(c) Johnson v. Lindsay <f Co., [1891] A. C. 371, 376—377; The Petrel,

[1893] P. 320, 323—325.
^

(d) Ct. Lord Wright m Radcliffc v. Ribble Motor Services, Ltd., [1J3JJ

A. C, 215, 241. ,

(e) Radcliffe's (,ase (last note), at pp 228. 234—235, 247. The arti-

ficiality is demonstrated by the uncertainty of the law as to the extent to

which compulsory service (independent of any contract) on the part of the

servant will negative the application of common employment. According

to Tozeland v. IFcst Ham Union, [1906] 1 K. B. 538, and Smith v. Steele

(1875), L. R. 10 Q. B. 125, compulsion makes common employment no

defence. In .Hc.randci v Tredegar Iron and Sled Co., Ltd., [1945]

A. C. 286, the House of Tvords held that, wheie there is a contract of

employment already in existence, compulsion to remain in that employ-

ment, under a regulation of the E6.sential Work Order, will not affect

the application of common employment; but they left open the question

whether this would he so where the service is imposed by the Order on a

person who is under no contract to render it; and in Read v. Lyons d
Co., Ltd., [1945] 1 K. B. 216, the Court of Appeal found it unnecessary
to express an opinion on the question, and no mention of it was made in

the appeal to the House of Liords, [1947] A. G. 156.
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beginning. It was idle to say that a railway employee had the

faintest conception of most of the risks which he ran from the

railway itself or from his fellow-servants. A barmaid in the

refreshment-room might not know of the existence of a plate-

layer on the line, or what risks she ran from his incom-

petence (/). However, the doctrine being what it is, we have

to explore its scope.

first, what servants can be regarded as in common '

employment ? This question, as well as the basis of common
employment, were closely examined by the House of Lords

in RadcUffe v. Rihble Motor Scnncps. T.td. (g). They rejected

a test which had found some favour,—that if the employees

are working “ with a common object ”, they are in common
employment

;
for that might mean no more than “ the

common object of assisting the employer to make a profit outi

of his business ” (h). The criterion which they did adopt was/

that two employees, A and B. are in common pmplo.yTnentJt''

the skill and care_^f^re^^ucb.AE£djJJinp^
by reason of the, relation betweenTmrseryices,^,that.tIie risk.

of injury to B is the natural and necessary consequ^ce of

A’s misconduct in failing to show such skill and. cats- In

Radcliffe’s Case, A and B were motor driyers employed by the

defendants to take parties by motor coaches from Liverpool

to New_ Brighton . B had been told to return to the defen-

dant’s garage at Bootle, the particular route on his return

being left to his own discretion. On the return journey he

stopped at a particular point for some unknown reason. A^
happened to be returning by the same route and, in pulling

out to pass B’s vehicle, he negligently knocked over and

killed B, who was standing by his own vehicle. Held : the

defendants were liable to B’s personal reprqsenta1;ive. A and /

B were not in common employment, for the work upon which
\

they were engaged"involved nieir~dispersal, liot their colla-
j

boration (i). Contrast with this the working of a railway.

(/) For furHier criticisms, see Holdsworth, Hist, of English Law, viii,

480—482; Prote.ssor Francis H. Bohlen, in Selected Essays on the Law of

Tort (1924), 514, n. 1; Pollock, Torts, 79—81; Pound, Interpretations of

Legal History (1923), 109 seq.

(g) [1939] A. C. 215 (W. Cases, 51). See, too. Viscount Simon in

Graham (or Miller) v. Glasgow Corporation, [1947] A. C. 368, 372—376.
(li) Lord Atkin, [1939] A. C. at p. 229.

(i) See, too, Pollock v. Charles Burt, Ltd,, [1941] 1 K. B. 121; Colman
V. Isaac Croft d Sons, [1947] 1 K. B. 95 (post, p. 136); Barrington v. Kent
Hitlers Catchment Board, [1947] 2 A. B. E. 78k

§ 32.

What
employment
is common?
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I

Normally, workers on the line and the adjoining premises

—

porters, engine-drivers, booking-clerks, signalmen—are all in

common employment (k). But both here and in other

occupations each case must be taken on its own facts.

Ordinarily, a porter and a signalman at the same railway

station would be in common employment. Ordinarily, my
housemaid at my country-house and my lift-boy in my town

office would not be in common employment. But it no more

follows that the porter and the signalman are always in

common employment than that the housemaid and the lift-

boy can never be in this relation. There may be variations '

in “ the relations between their services ” which may put

them in one or the other category at diSerent times.

X It must be noted that in Graham (or Miller) v. Glasgow

Corporation {[) the House of Lords pouTC^ out thaLTheir

decision in Radcliffe’s Case (supra) must not be construed as

having held that the defence of common employment'can never

apply when two vehicles driven by fellow-servants of the same

employer collide on the highway. It is applicable if the risk

of collision between them is merely the ordinary risk arising

from contiguity of traffic, i.e., the risk of being run into by

another vehicle, whoever is its driver; for then the injured

party has no special interest in the skill and caution of his

fellow-servant, as distinct from the general interest that all of

us have in the safety of the highway. Hence, in this ease, the

facts were such that the defendants were held not liable to the

conductress of one of their tramcars for an injury inflicted on"

her by the negligence of the driver of another of their tramcars.

The dependence of each case on its facts has made fine

distinctions inevitable. Thus, in the above case, the collision

between the tramcars occurred when they were on the same

set of rails, and it was therefore impossible for either car to

avoid the other by lateral deviation, so that the conductress

' who was injured had a special interest in the skill and caution

of the driver of the other car ;
therefore she was in common

employment with him. On the other hand, in Glasgow

Corporation v. Bruce (m), the House of Lords held that the

(fc) See LSril Wright m Radcliffe's Case, [1939] A. C. at pp. ^12—243,

249; and, for other examples, C. M. Smith, blaster and Servant (8th en.),

154_178„,^d Metcalfe v. London Passenger Transport Board (1939),

108 li. J. K B. 733; McGovern v. L. M. & S. Ry., [1944] 1 A. E. E. 730.

(l) [1917] A. C. 368 See, too, Lancaster v. L.P.T.B.. [1947] 2

A. E. E. 267.'

(m) [1948] A. C. 79.
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employment was not common where the collision was between § 32.

two omnibuses of the employers, which were on different

services, although a substantial portion of the routes taken in

thc^e services was common to both vehicles.

Common _emplovment has no application where ^ sej-vaut

sustains an_iaiurv. owing to the ^negligence oi .a_ fellowt^sei'yant

at a moment when the injuied. party is off duty_; the_e^mplpyep_

is liable m_s_uch a case, {n).
"

The position of a volunteer .—One who, not being himself (Volunteer

a servant, voluntarily assists a servant in his work and is( ““Ln^
injured by the latter’s negligence is in no better position than/ as a

if he were a fellow-servant. He_ cannot recover damages)

from the m aster. Such, too, is the position of one who is a\

servant for a particular job, if he voluntarily assists in a

different job (o).

^ Thus in Degg v . (p), Degg, a servant of

Messrs. Pickford, the carriers, w^s engaged in unloading a

truck oii the defendants’ railway. He saw-'-sp^^e -of the

defendants’ servants in difficulties with momi%,ia turntable.

He called upon them to stop and said he would help them.

He was crushed to death by the negligence of one of them!

while he was assisting them with the turntable. In an actionj,

under the Fatal Accidents Act, 1846. on behalf of his widow!
it was held that the defendants were not liable for two
reasons. First, the dece.aged co^d not by volunteering his

SCTvices have My greater rights or impose any greater duty

on the defendants than' if Tie” bad been a hired servant;

secondly, he was a trespasser in interfering with the turntabre.

The'^decision has been repeatedly followed (q), although

the reasoning in it has been criticised (t). On the facts the

decision seems to be a sound one for the second reason
;
Degg

was a trespasser as to the turntable, however good his motive

may have been
;
and, although in certain circumstances even i

a trespasser can recover damages for injuries, in general he
)

must take conditions as he finds them. It is suggested that

(u) Dornngton v. L.P.T.B., tl947] 2 A. E. R, 84 ,

(o) Bloor V. Liverpool, etc., Co., Ltd., []936] 3 A. E. E. 399; Lancaster
V. L.P.T.B., [1947] 2 A. E. E. 267.

(p) (1867), 1 H. & N. 773

(q) Potter v. Faulkner (1861), 1 B. & S. 800; Bass V. Hendon V . D. G. ,

(1912), 28 T. L. B. 317
;
Heasmer v. Pickfords, Ltd. (1920), 36 T L E

818; Bromiley v. Collins, [1936] 2 A. E. R. 1061.
(r) Sernttoa, L.J., in Haijivard V. Drury Lane Theatre, Ltd., [1917]

2 K. B. 899, 910—911 ; Lord Wright ia Itadcliffe v. Bibhle Motor Services
Ltd., [1939] A. C. 215

,
247.
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§ ^2. Inost of the decisions might have been based on the following

principles. Where the volunteer was invited by the servants

to assist, he cannot sue the master for his injuries because the

master is liable only for wrongs of his servants committed in

the course of their employment, and, usually, inviting a

stranger to help in the work is not sufficiently connected with

their service to make any consequential injury done by themj

a tort committed in the course of employment ; where, on the/

other hand, there is no invitation, the volunteer is merely si

trespasser (s) to the land upon which he comes or to the

chattels with which he interferes. It may be said that this

explanation will not cover the case of an invitation given, not

by the servants, but by the master himself
;
but as we shall

see almost immediately, that seems to be a case which has

'nothing to do with common employment.
(/^ Where the volunteer is a child, who is too young to realise

the risks of the operation in which he has volunteered to

assist, the doctrine has no application. If he is injured by

the negligence of a servant, in the course of the operation, he

can recover damages from the servant’s employer (the

servant, of course, is liable, but is usually not worth suing)

;

for the doctrine of common employment is based on the fiction

of implied assent of the servant to the risks of J;be empl oy-

ment, lind 'tHe'fiCtlOn will not be stretched to include a ease

in which the capacity of a volunteer to appreciate such risks

is obviously lacking (t). \/'

Except where
he hab a
common *

interest, y

An exception to the rule as to volunteers occurs where

i;he volunteer renders services in which he has a common

interest with the employer of the servant who does him the

injury. This qualification did not originate as an exception

to the common employment rule but was based on the broad

principle that an occupier of property must keep it in a

reasonably fit condition for a person who comes on it for

purposes in which both have an interest. Such was the view^

taken in Holmes v. N. E. J^. (w). The plaintiff assisted the

is) Qucere whether the defence applies against one who is volunteering

to preserve the property of another in an emergency? Cutler v. United

Dairies (London), Ltd., [1933] 2 K. B. 297, 305, 306—307.

(t) Holdman v. Hamlyn, [1943] K. B. 664; see, especially, the judgment
of du Parcq, L.J. It seems that in Bass's Case, Heasmer's Case and
Bromiley’s Case (ante, p. 133, note (q)), the child was old enough to

appreciate the risk, and was therefore unable to recover.

(«) (1869), L. B. 4 Ex. 254; affirmed in L. B. 6 Ex. 123 for the reasons
given in the Court below.
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defendants’ servants to unload the plaintiff’s coal from a

ailway wagon. He did so with the permission of the station-

raster and was injured by falling through a defective flag.

iThe defendants were held liable. Nothing was said of
|

common employment, but it was argued for the defendants,

that the plaintiff was not really helping them to carry out

their contract to deliver the coal to him, but was availing

himself for his own purposes of a mere permission to interfere

It was held, however, that he was not a “ mere licensee ”

on the premises but that in effect he had been invited there

on business of common interest to himself and the defendants,

—the delivery and receipt of the coal. Therefore he was

envied to find the premises in a reasonably fit condition.

A. few years later, in Wrisht v. L. 4~ W- (“)> where

the plaintiff was injined by the negligence of the defendants’

servants while he was helping them, with the assent of the

station-master, to shunt a horsebox containing a heifer of his,

the defence of common employment was pleaded, but was

adjudged bad on the ground of common interest. In the later

case of Hayward v. Drury Lane Theatre, Ljd. (&), Scrutton,

L.J., placed the ability of the plaintiff to recover on the same

ground as that in Holmes’ Case, i.e., duty on the defendants’

part to keep their premises reasonably safe for persons in the

plaintiff’s position. In a still later case, however, the Court

of Appeal merely adopted the ground of common interest (c).

Hayward’s Case, H, the plaintiff, was a dancer. The

defendants were using a theatre for the production of a revue.

On their invitation H attended rehearsals of the revue. She

was under no contract to do so^or was she paid anything, but

she attended in the hope and expectation of being employed

in the revue when it was ready for production. While she

was on the stage she was injured by the collapse of a staircase

on which she had been directed to stand. The collapse was

due to the negligence of the defendants’ servant. The
defendants were held liajble. The Court of Appeal declined to

regard H as a fellow-servant, for there was no contract of

(a) (1876), 1 Q. B. D. 252.

(b) [1917] 2 E. B. at pp. 913—915 (W. Cases. 61).

(c) Maidment v. Cohen, Ltd. (1938), 60 L/l. L Eep. 245. In Lomas v.
Jones d Son, [1944] K, B 4, du Parcq, Ii.J., decided the case on the
principle of Wright v. L. d N. W. Ry. (supra); Lord Greene, M.R., and
Goddard, L.J., declined to commit themselves on this point and based their
decision on another ground; with respect, it is difficult to see why they did
not accept the view of du Parcq, L.J.

§ 32,
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§ 32. ^employment, express or implied
;
and they did not conceal

their distaste for the application of the doctrine of common
employment to this type of case. It is submitted that an

even broader view might be taken of facts like these, where

the invitation (not being a contract) to take part in the

transaction came, not from the servants of the defendants,

but from the defendants themselves. Here, common employ-

jment seems to have nothing to do with the case. If the

/transaction takes place on the defendant’s premises, then his

liability should be determined solely, as Scrutton, L.J.,

indicated, on the duty of an occupier of premises to a person

coming there on his invitation or by his licence. As will be

seen in Chapter XXII (post) this duty is a higher one towards

an “ invitee ” (one who comes on business common to himself

and to the defendant) than towards a “ licensee ” (one who
comes solely on his own business) (d). If the transaction

occurs in some place not in the oeeupation of the defendant,

e.g., on the highway, then the defendant’s liability ought to

be resolved on the ordinary principles of the tort-of negligence,

^y asking the plaintifi to help him, he has put himself under

a legal duty to use reasonable care tow'ards him and if he

breaks that duty and there is no assent by the plaintiff to the

danger which injured him, then the defendant ought to be

liable (e). In Cohnan v. Isaac Croft Sons (/), X, a bricklayer

employed by the defendants, volunteered, at their request, to

assist Y, a fellow-servant, in loading and unloading a lorry

driven by Y. X was killed by Y’s negligent driving. It was

''held that the defendants were liable, for common ernployment

was inapplicable,'^since X’s volunteering had nothing to do

Limits of

common
employment.
(L At com-
mon law.

with driving the lorry.

Limits .jxLMi^~dactxme~.aL-CQwmQn..AW-plo •—(1)

C.nrpmn n^Lnyii . A servant does not, even atXIommon Law,

accept ahtHe" risks of employment. The law on this point

was restated by the House of Lords in Wilsons Clyde

Coal Co. V. English (g), and their conclusions may be thus

summarised : . /

(dl It is difScult to follow Neville, J.'s iudgment on this point, [1917]

2 K B. at pp. 917—918,

(e) And this ought to be so in cases of real etnergency. Cf. Cutler V.

United Dairies (London). Ltd.. [1933] 2 K. B, 297, 305, 306—807.

(f) [1947] 1 K. B. 75. The' National Insurance (Industrial Injuries)

Act, 1916, 8. 9, makes specific provision with respect to cases of this sort

in the employments covered by the Act.

(g) [1938] A. C. 57 (W. Cases, 55).
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'rtie employer is bound .to take reasonable care for th^

safety of the servant by providing (a) a competent staff of

men ;
and (b) proper and safe plant and appliances for the

work (h); and (c) a proper system of conducting his work

supervision of it (i).

(ii) The duty, whether statutory (k) or arising at Common
j

LaWj ,is a persgnal one (1) in the sense that if the employer

.

delegates its performance to another, who proves to be

negligent, the employer remains liable, no matter how careful

he was in the selection O'f his delegate ; nor can he take refuge

in the plea of common employment. Of course, there are

occasions on which, as a matter of practical necessity, the

employer must procure some foreman or other superior

servant to carry out the duty
; nay, there are occasions in

which by statute he must do so : e.g., the owner of a mine,

which is required to be under the control of a manager, is

forbidden by the Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50),

s. 2''(4), to take any part in the technical management

Uf the mine unless he is qualified to be a manager ; neverthe-

less, he will still be liable if such a delegate is negligent in

performing the duty on his behalf. Indeed, if the law were

otherwise, what would be left of the duty if the employer were

an infant, or inexpert, or the director of a great industrial

company who lives nowhere near its works and may never

even, have visited them ?

^/fiii) The duty is not an absolute one. The employer does)

(k) This duty also includes liability for an injury sustained by the

employee while doing eomething which, though not part of his work, is

normally and reasonably incidental to it; Davidson v. Handley Page, Ltd.,

[1945] 1 A. E. K. 235, 237—238 (employee injured by slipping on a greasy

duckboard while she was washing a teacup for her own use).

(t)
“ System of \vorking ” was examined by Lord Greene, M.K., in

Speed V. ThoTnas Swift iB Co., Ltd., [1943] K. B. 557, 563—564; its

meaning depends on the particular facts of each case. Lord Greene’s
analysis was approved by the House of Lords in Colfar v. Coggins and
Griffith (Liverpool), Ltd., [1945] A C. 197; but the House thought that

his conclusions could not be extended any farther ^'ith respect to the
employer’s responsibility. In Deijong v. Shenbum, [1946] 1 K. B. 227,
the C.A. held that the duty to provide a safe system does not extend to

taking reasonable steps to prevent loss of the servant’s clothes by theft,

and that the employer is not liable for such loss even if the clothes stolen
were being used by the servant in his work, provided he was not under any
legal obligation to the employer to use them in his woik. See, too, Porter
V. Liverpool • Stevedoring Co., Ltd., [19441 2 A. E, B. 411; Garcia v.

Harland and Wolff, Lid.. [1043] K. B. 731; Rees v. Cambrian Works,
Ltd. (1946), 62 T. L. B. 512; Whitby v. Burt, Boulton d Hayward, Ltd.,

[1947] K. B. 918.
(k) A statute may, of course, modify the duty; post, p. 139.

(i) Cf. The Napier Star, [1939] P. 330 (duty merely public).
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§ 32 .

(not “ warrant ” the adequacy of the plant, the competence of

Ifellnw-servants, or the propriety of the system of work. He
fulfils his obligation by e.xercising due care and skill, but not

by entrusting its discharge to employees who prove to be

negligent, even though he picked them with due care and

skill. In this connexion there is a marked difference between

the system provided by the employer and its working by

fellow-servants of the injured servant. If the employer has

provided a reasonably safe system, he is not to blame if an

accident is caused by the casual negligence of a fellow-servant

in working the system,
,
Where a whole system of l^l^sting in

a quarry was defective, the employer was liable for an accident/

caused"^ it to an employee (m) ; so, too, in Wilson’s Case

itself, the appellants were held liable because a haulage

system in their mine was so defective that a workman was

crushed to death (ti). But where a workman was killed by a

fellow-workman’s obstruction of a proper system of ven-

tilation, the employer was not liable (o). The master is not

responsible for “ isolated or day to day acts of the servant

of which the master is not presumed to be aware and which

he cannot guard against ” (p).

The mere occurrence of an accident, which there is no

evidence to connect with any personal negligence of the

faster, will not render him liable : e.g., where a pane of plate-

glass insecurely fastened in a folding-door falls upon the

servant’s hand and there is nothing to show that the insecurity

(m) Sword V. Cameron (18301, 1 U. ‘193. Cf, [1938] A. C. al p B7.

(n) Other examples are Mona<j/i<in v. Rhodes, [1020] I K B. 187:

V. James, [1921] 2 K. B. 674; Russell v. Criterion Film Production (1936),

53 T. L. E. 117; Noismith v. London Film Productions, Ltd., [1939] 1

A. E. E. 794 (where the duly was sharply distinguished from that under

the rule in Indermaur v. Dames, post, § 164). . .

(o) Wilson y. Merry (1868), E. E. 1 H. li. (Sc. 326). ihe principles

set forth in Wilson's Case (supra) had been obscured by the e^lier decision

of the C. A. in Rudd v. Elder Dempster £ Co., [1933] 1 K. B. 566 (ovei-

ruled in Lochgelhj Iron and Coal Co. v. McMullan, [1934] A. C. 1), and b\

their dicta in Fanton v. Denville, [1932] 2 K. B. 309, which were rejected

in Wilson’s Case. The actual result ol Fanton's Case was not, however

held to be wrong.
Several moot questions arise fiom Wilson's Case. I have discussed these

in \V. Cases fSrd ed,), at pp. 60—61. I might add to them here the

question whether the employer’s duties, as defined in Wilson's Case, are

modified by his employment of an independent contractor who proves to be

negligent. I submit that they are not, for otherwise the employer might
easily shuffle out of what the law regards as a stringent obligation; moreover,

in many cases he would find it difficult to delegate his duties except to an
independent contractor.

(p) Golfar V. Coggins and Griffith. Ltd., [1945] A. C. 197, 203.
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was known to the master or that it was due any more to his

carelessness than to that of a fellow-servant (q).

There is, perhaps, another qualification of the doctrine of

common employment. It was pointed out {ante, p. 119) that

A may arrange that his servant, B, shall be temporarily

employed by C. If, while thus employed, B is injured by the

negligence of D, another servant of C, and B sues C, it is

probable that C cannot -successfully plead that B and D were

in common employment. The doctrine is quite harsh enough

without any artificial extension (r). It should be observed

that strong dissatisfaction with the doctrine of common
employment has been recently expressed in the highest judicial

quarters, although it is admitted that it is only by legislation

that it-'Can be entirely abolished. (See Preface.) ^

By statute .—The doctrine of common employment was
|

extremely unpopular with the working class. For years their

trade unions maintained an incessant agitation for its aboli-

tion, but it was not until 1877 that a Select Committee of the

House of Commons was appointed to consider the matter.

As a result of their recommendations the Employers’ Liability

Act, 1880 (s), made a tentative and partial modification of

the doctrine. The Workmen’s Compensation Act, 1897 (t),|

conceded the principle of abolition, but worked it out so

unskilfully that one part of the workmen of the country were

more advantageously placed than any other members of the

community solely because they were workmen, whilst the

other part were less advantageously placed for exactly the)

same reason (u). During the present century various amend-

ing Acts have passed, culminating in the Workmen’s Com-
pensation Act. 192.5 ,(a). This Act has been replaced by the

National Insurance (Industrial Iniuries)_ ^t,_19j^ (b). It

,

compels insurance of servants against personal injury in the

(q) Cole V. De Trafford (No. 2), [1918] 2 K. B. 528; that was why the
maxim res i'psa loquitur (post, § 124) did not apply. The accident certainly

“talked”, but it gave no information about the defendants’ personal
negligence, pp. 628—529, 538.

(r) Lambert V. Constable (1910). 163 L. T. 194.

- (s) 43 & 44 Viet. c. 42. It is still in force.

(t) 60 & 61 Viet. 0. 37. ,

(u) Century of Law Heform (1901), 268—277.

(a) IS & 16 Geo. 5, c. 84; amended by the Workmen’s Compensation
Act, 1943 (6 & 7 Geo. 6, c. 6), and later legislation.

(b) 9 & 10 Geo. 6, c. 62, s. 89 and Sched. IX. The Act comes into force

July 6, 1948. A commentary on it is Shannon and Potter, National Insur-
ance (Industrial Injuries) Act, 1946.

§ 32 .

(2) By
statute.



HO The Law of Tort

§ 32. employments specified in the Act. Both employer and

employee must contribute to the insurance. The injury must

be one “ arising out of and in the course of ” the employment.
If the employee was, at the time of the accident, disobeying

any statutory or other regulations applicable to his employ-

ment, or if he was disobeying his employer’s orders, the

accident shall nevertheless be deemed to arise out of and in

the course of the employment, provided (i) the accident would

have been deemed so to have arisen if there had been no

disobedience, and (li) the act was done for the purposes of,

and in conneelion with, the employer’s trade or business (c).

The employments covered by the Act cannot be enumerated

here ; subject to specified exceptions, they include any contract

of ^rvice (d).

Statutory ^^/'Where the employer is under a statutory duty to provide

employer. for the safety, of his workmen, the following points must be

(i) May
exclude

common
emi^oymeut.

i^iced :

—

. y (i) It has been laid down that the defence of common
• employment is not open to an employer when the cause of

action against him is based oji tl^e-bx^^h^j^f-same absolute

statutory duty. Perhaps a safer way of stating the rule is

to say that a statute may be cast in such terms as to make

the employer liable for harm suffered by his employee even if

the injury be due to the misconduct of a fellow-servant or

would otherwise fall within the doctrine of common employ-

ment ; and that it is purely a question of construction whether

any particular statute has this eSect. This, and no more, is

what “ absolute ” means in this connexion, and this, and no

is what was decided in Groves v. Wimborne (e), where

was under a statutory obligation to fence

machinery, and the fencing which he had put up was removed

(how or by whom is not stated in the report) and the plaintifi,

an employee, lost his arm in consequence. It was held uponi

the construction of the statute that the defendant was liable)

and that common employment was no defence. But Vaughan

Williams, L.J., declined to take the view that in no circum-

stances whatever can common employment be successfully

pleaded to an action on a statutory duty
;
and he thought

that it might be a defence if the employer proved that he had

more

the employer

(c) Ihid., s. 8.

(d) Ibid., Sched. I.

(e) [1898] 2 Q, B. 402. Approved in Lochgelly Iron and Coal Co. v.

McMuUan, [1934] A. C. 1.
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set up completely adequate machinery and fencing and that

the fencing had been removed by a fellow-servant of the

injured employee (/), and the judgments of A. L. Smith and

Rigbjv^-JJ-) ®re not inconsistent with this (g). J

'

^^ii) Volenti non fit injuria cannot be pleaded by an

employer as a defence to a breach of a statutory duty (h). In

1933, the Court of Appeal, in Wheeler, v. Neiv Merton Board

Mills, Ltd, (i), affirmed this rule which had been laid down

about fifty years earlier by a Divisional Court in Baddelev v.

Granville (k) apparently upon the ground that the law will

not allow an employer to make it a term of his servant’s

contract that the servant shall connive at a breach of his

employer’s statutory obligation wEich is intended for the

benefit of not only that servant but of others as well (Z).

But Scrutton, L,J., in the later case foimd it difficult to elicit

the real reason (m) and he and his brethren followed Bad-

deley’s Case chiefly because it was inexpedient to upset a

decision which had been acted upon for so many years by

insurapcff companies and others.

lAt was settled by the House of Lords in 1939 that^

contributory- negligence of the servant is a defence to _the

employer’s breach of a statutory~obli^tion («), provided (as|

in any other case of contributory negligence) it was the I

substantial cause of the accident (o). The argument that the

object of the Legislature is to protect the workman to the

extent of making the employer an insurer of him, irrespective

(/) [1898] 2 Q. B. at pp. il8—419.

(g[ Vaughan Williams, Li.J., was cited by Scrutton, L.J.. in Rudd v.

Elder Dempster <£ Co., Ltd., [1933] 1 K. B. 6G6, 582—583. Rudd's Case
was disapproved in Lochgelly Iron and Coal Co., Ltd. v. McMullan, [1934]
A. C. 1, but on grounds not aSecting this point. Nor does Talbot, J.’s

criticism of Vaughan Williams, L.J., in Wheeler v. New Merton Board
Mills, Ltd., [1933] 2 K. B. 669, 673—675, affect the point in the text

(supra)—that it is a question of construction whether a statute excludes

the doctrine of common employment- See, too. The Napier Star, [1939]
P. 330; Potts V. Reid, [1942] 2 A. E. B. 161, 172.

(h) The Employers' Liability Act, 1880, is perhaps an exception;

Yarmouth v. France (1887), 19 Q B. D. 647; Smith V. Baher, [1891]
A. C. 325.

(i) [1933] 2 K. B. 669.
(k) (1887), 19 Q. B D. 423
(l) Wills, J., at pp. 426—127.
(m) [1933] 2 K. B. at pp. 690-691
(n) Caswell v. Powell Dufjryn Collieries, Ltd., [1940] A. C. 152.

Applied in Gibby v. East Grinstead Gas Co., n.9441 1 A. E. E. 358.
(o) See, as to proof of causation, Stimpson V7' Standard Telephone, etc..

Ltd.. [1940] 1 K. B. 342.

§•32.

(ii) Excludes
Volenti etc.

(hi) Con-
tributory

negligence a

defence.
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§ 32. of the workman’s carelessness (p), was rejected in favour of

the view, recognised in earlier decisions of the Court of Appeal,

that, if the workman himself caused the accident, he cannot

recover {q). Moreover, the House refused to draw any

distinction between contributory negligence which consists in

grave misconduct and that which consists in mere careless-

ness (r). At the same time, it was recognised in favour of

the worker in a factory or a mine that the noise, strain,

constant repetition of the same processes and manifold risks

to which he is exposed may make him less attentive to his

own safety
;
but that is no more than saying that the amount

of care which a man must take varies with circumstances (s).

Contributory negligence in cases that come within the National

Insurance (Industrial Injuries) Act, 1946»_is no defence where

section 8 of the Act (ante, p. 140) is applicable.

Strict duty 7 It is imcertain whether common employment is any
of employer,

/(jgfgjjgg where the servant is injured by a breach on the part

of his employer of a strict (or, as it is sometimes called,

“ absolute ”) duty at Common Law. Arguments from

statutory “ absolute ” duties are useless, because each

^
statute depends on its own particular interpretation.

In Knott V. London County Council (t), the plaintiff was a

charwoman employed by the defendants as a cleaner at one of

their schools. The school-keeper, a fellow-servant, lived on

the premises and kept a dog as a pet, but not as a watchdog.

The dog was savage to his knowledge. It bit the plaintiff.

Now a person in control of a savage animal is under a strict

duty to prevent it from injuring other people : i.e., if the

animal maulsjmy one, it is unnecessary., for the plaintiff to

prove negligence on the part of the controller. Here the

defendants were held not liable by the Divisional Court, first,

because the school-keeper’s knowledge of the dog’s ferocity

was not, in the circumstances, imputable to the defendants

;

(p) The AVorkmen’s Compensation Act, 1925, went very far in this

direction: Harris Associated Portland Cement Manufacturers, Ltd.,

[1939] A. C. 71. What is said in the text (supra) had no application to

claims under that Act. (The Act was repealed by the National Insurance

(Industrial Injuries) Act, 1916; ante, p. 139.)

(q) Lord Atkin, [1940] A. C at pp. 161—165. Sec, too, Lewis v. Denye,

[1940] A. C. 921.

(r) Lord AVright, [1940] A. C. at p. 178.

(s) Cf. Hutchinson v. L. d N. E. Ry., [1942] 1 K. B. 481. Ifor con-
tributory negligence as a defence in general to a breach of statutory
obligation, see j 126, po,<tt.

(t) [1934] 1 K. B. 126.
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ana, seconaiy, oecause the defendants had not control of the

dog. The Court had held, to begin with, that common
employment was no defence,^but the authority upon which

they based this was not really in point. The Court of Appeal

affirmed the decision on both grounds taken by the Divisional

Court (li). Lord Wright, in referring to common employment

as a defence to an action for breach of a^ strict .duty, said

obiter,. “ it may, however, well be that in such cases the7

defence of common ^nployment has no place ” (o).

V'^he problem is therefore still imsettled. Perhaps the -

answer to it lies upon the following lines. There are several

varieties of strict duties and their ingredients are not all the

same (b). Thus the rule in Rylands v. Fletcher (c) is more

stringent than the rule in Ir^dermaur v. Dames (d) (duty to

make premises reasonably s^eTor persons coming there for

business purposes). It is suggested that the question whether

common employment is a defence depends on the particular

kind of strict duty under consideration, its connexion with

the employment and whether its breach is a risk of the

employment which the servant must be deemed to have

undertaken. It seems that common employment is a defence

to the rule in Indermaur v. Dames (supra) (e). How far it

extends beyond that is at present unknown.
t- ^

(u) Lord Hewart, C.J.
,
did not expressly refer to the second ground,

(o) At p. 140.

(b) Post, Ch. XIX.
(c) (1868), L. E. 3 H. L. 330 (post, 5 140).

(d) (1886), L. B. 1 C. P. 274; 2 C. P. 311 (post, § 164).

(e) Lord Wright, in Knott v. L. C. C., [1934] 1 K. B. 126, 138.

§ 82 .
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CHAPTER IV

BEMEDIES

|§ S3, 34, *
§ 33. It has already been pointed out that the commonest

remedy for a tort is an action for unliquidated damages and

that this is one of the chief cEalFaCTETMtcs-'tJf—COTtious

liability (a). But it was also indicated that there are other

remedies. They are self-help, action for an injunction and

action for specific restitution of_-propefIv. These four

remedies will now be examined in detail.

(1) Self-help. § 34. Self-help. V/

^
In speaking of privatA a distinction was made

between it and self-help, and it need not be repeated here (b).

Self-help is apt to be a perilous remedy, for the person exer-

cising it is probably the worst judge of exactly how much he

is entitled to do without exceeding his rights. Still it is well

recognised as a remedy for certain torts. A trespasser, or

trespassing animal, may be expelled with no more force than

is reasonable. A building set up by a trespasser may be pulled

down, nor is it necessary to notify the trespasser of one’s

intention to do so, unless the building is inhabited ; then

reasonable notice to quit is required, for it is not permissible

to assert one’s rights by knocking a house about the ears of

its occupants without giving them an opportunity of evacu-

ation. ^ This is certainly the law with respect to removal by a

commoner of a building which is unlawfully erected on land

over which he has a right of common (c), and it is probably

necessary to give such notice where the trespasser has built

upon any land, whether subject to rights of common or

/not (d).

Again, goods wrongfully taken may be peaceably retaken

;

and chattels of another which encumber one’s land may be

(a) Ante, § 5.

(b) Ante, pp, 49—50.
(c) Perry v. Fitzhowe (1846), 8 Q. B. 767; Davies v. Williams (1851),

16 Q. B. 546; Jones v. Jones (1862), 1 H. & C. 1.

(d) Burling v. Read (1850), 11 Q. B. 904, might appear to be the other
way, but the fifth plea in that case (at p. 906) seems to indicate that the

trespasser had notice that the owner intended to destroy the building. See,
too, Chitty, J., in Lane v. Capsey, [1891] 3 Ch. 411, 415—416.
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detained until adequate compensation is paid for the harm

they have done, such detention being technically known as

“ distress damage feasant All these forms of self-help will

be eonsi3ere3~more~fuily under the chapters on trespass and

coiiversion (e).

\/A nuisance may be abated, i.e., remove^. But this is

a remedy which the law does not favour because, as Sir,

Matthew Hale said, “ this many times occasions tumuLts-aod

disorders ” (/). In the first place, before abatement is

attempted, notice should be given to the oflending party 1;n

remedy, the niijsance, miless it be One of omission and the

security of lives property does not allow time for

notice (g), or unless the nuisance can be removed by the

abator without entry on the wrongdoer’s land , e.g., the

branches of a neighbour’s tree which project over or

into my land may be sawn off by me without notice to

him (h), although I must not appropriate what I sever (i).

The law as to notice is, however, not quite certain beyond

this. During the last century it has veered from the view that

notice need be given only exceptionally to the view that

notice ought always to be given subject to the exceptions just

stated (k). The explanation is that the riper a system of law

becomes the more it tends to. resttict-.self-help . Secondly,

unnecessary damage must not be done : e.g., tearing up a

picture which is publicly exhibited and which is a libel on

oneself is too drastic, even though it be a nuisance (Z).

Thirdly, where there are two ways of abatement, t^ les^

mischievous should be followed unless it would inflict some

wrong on an innocent third party or on the public (m),’—•>

§ 34.

Abatement
of nuisance.

(e) Posit Chaps. XII, XIV.
if) De Portubus Maria, Pt, 2, Ch, VII.

(g) Lord Atkinson, in Lagan Navtgation Co. v. Lambeg^ etc., Bleaching
Co., Ltd., [1927] A. C. 226, 244—245.

(Ji) Lemmon v. PVcbli, [1895] A. C. 1. Boots of a tree projecting into

one's soinTom neighbouring land may be sawn oft, but it is not clear

whether notice to the neighbouring land occupier must first be given.

Butler V. Standard Tclepho7ie9, etc., Lid., [1940] 1 K. B. 399.'

(0 Mills V. Brooker, [1919] 1 K. B. 555.

(k) Compare Jones v. Williams (1843), 11 M. & W. 176 with Lemmon
V. Webb, [1895] A. C. 1, and the Lagan Navigation Co. Case, [1927]
A. C. 226; and se^ Salraond, § 45 (7).

(l) Du Bost V. Beresjord (1810), 2 Camp. 511, where the point was left

open, but it may probably be regarded as settled now.
(m) Blackburn, J., in Roberts v. Rose (1865), L. B. 1 Ex. 82, 89;

adopted by Lord Atkinson, in Lagan Navigation Co. v. Lambeg, etc.,

Bleaching Co., Jdd., [1927] A. C. 226, 244—246, where the abators satisfied

none of these three conditions.

txr m
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§ 35. § 35. Action for damages (n).

(2) Damages. There arc several varieties of damages :

p
Contemp^ Contemptuous .—The amount awarded here is merely

derisory—

u

sually one farthing—and indicates that the Court

has formed a very low opinion of the plaintiff’s bare legal

claim, or that his conduct was such that he deserved , at any

rate morally, what the defendant did to him. Damages of

this kind ma^J,Jggerd the plaintiff’s chances of getting his

costs, for although costs now usually follow the event of the

action, yet their award is in the discretion of the Judge, and

although the insignificance of damages is not by itself enough

to justify him in depriving the plaintiff of his costs, yet it is

a material factor in the exercise of his discretion. Con-

temptuous damages are not uncommon in libel actions.

^Thus in Kelly v. Sherlock (o), the dHendant in his newspaper

had libelled tKe plamtiS in violent terms, but the plaintiff

had retorted with a counter-attack so vitriolic (he stigmatised

the defendant’s newspaper as “ the dregs of provincial

journalism ”) that he got no more than a farthing damages,

(ii) Nominal, ^fii) Nominal.—These are awarded when the pl aintiff’.s lega l

right has been infrin.^ed . but the tort is one of a kind which

is actionable per se, i.e., without proof of damage, or, as the

phrase is, where it gives rise to injuria sine damno. Trespass,

whether to the per”?” i
is an example of tln.s.

“ If a man,” said Holt, C.J., in Ashby v. White (p),
“ gives

another a cuff on the ear, though it cost him nothing, no not

so much as a little diachylon (q), yet he shall have his action,

for it is a personal injury ”. And the popular idea that

trespass to ’an d, is nnt ar-tinnah lp imle.ss . damage -1^ done is

quite as erroneous as another popular idea that trespassers

can be prosecuted (r).

^ Nominal, damages, therefore, do not connote any moral

obliquity on the plaintiff’s part. They do not excee(i.,40s.

and may vary from that amount to Is. or (but this is unusual)

(n) The chief monographs are Mavne. Damages (10th ed. 1927) ;
Arnold,

Damages and Compensation (2nd ed. 1919); Gahan, Law of Damages

(1936).

(o) (1866), L. H, 1 Q. B. 686.
(pi (1703), 2 Ld. Ra,,m., 938, 955.

. , , ,

(q) Plaster. The word still appears in current dictionaries. Its his ory

is given in the New English Dictionary. In Holt’s time it was dcscri e

as " The Common Plaister call’d Diachylon ”.

(r) Pmf rii YTT
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one farthing (s). Yet even here the Judge may in his § 35.

discretion deprive the plaintiff j^fhis costs. oi_even make him

pay the costs of both sides Ift). L- '' ’

^^.^iii) Ordinarij or substantial .—This is the type which is (iii) Ordin-

commonly awarded. It is intended to represent fair and

adequate comppnga.t:ifin fn^- |li/. plQintiff’o injury But what

he will recover is compensation, not restitution. In Moss v. <

Christchurch R. D. C. (u), M owned a cottage which he had

let to X on a weekly tenancy. It was almost completely

destroyed by a fire caused by a'spark from defendants’ steam-

roller which was held to be a nuisance. In an action by M,

it was held that the measure of damage was not the fair cost

of rebuilding the cottage and making it as good and habitable

as before, but tbp rliffci-epf'p hptmppTi mopev value of M’s

interest before and after the fire. Hence there are some cases

in which mo£g^hnjQ^^lacemenj-. value will be recoverable:

e.g., if a historic mansion be burned down, no one would

suggest that the mere cost of replacing the old bricks by new

ones would fairly represent the actual loss ; and there are

other cases in which less than the replacement value will be

recoverable ; as in Moss’s Ca.se, or where local authorities have

condemned a building as unsafe and it is negligently burned

down by ^_5ljaBgeie--fayfore“it can be pulled down by the

owners/
C--T^e amount of damages for injury to a chattel is not to

be rprlq^pd bv H’n plninfiff ^ imin ifrhnrl his^

lossj3jt.»-eerle of the chatiel after thfi injury had been inflicted,

unless the defendant can prove that the jrrice was as good

as if the chattel had not been injured K What the plaintiff

does with his chattel is in general no concern of the

defendant (a). If you wrongfully take away my chair and

keep it for a year, it will not help you to show that I did not
^

(s'! Mostyn v. Coles (1862), 7 H. & N. 872,

(t) Arnold, op. at., 6; but he cannot be ordered to pay the costs of both
sides if he has been completely successful and there has been no misconduct
on his part; Kierson v. Thompson <f Sons, Ltd., [1913] 1 K. B. S87. If

nominal damages are awarded in an action for waste, judgment may be
entered for the defendant; Harrow School Alderton (1800), 2 B. &
C. 86; Doherty v. Allman (1878), 3 App. Gas. 709, 725. But this rule is

peculiar to waste; it is of considerable antiquity jnd was based upon the
maxim de minimis non curat lex: T. B. Mich. 19 Hen. 6, pi. 19, f. 8b;
Br. Abr. Waste. 123; Coke, 2 Inst. 306.

(u) [1925] 2 E. B. 750.
(a) The London Corporation, [1936] P. 70.
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§ 38. usually sit in that ch»ir (b) ; or if you injure my ship and

some friend of mine repairs it free of ch^ge, you must still

pay for the damage you haxe- done
(ivi Exem- / (iv) Exemplary or vindictive (d).—In contemptuous
piary.

^ /'^damages we have seen that the Court can take into account

the plaintiff’s moral conduct. In exemplary damages it can

pimish the defendant for misbehaviour. These represent the

jury’s indignation at aiTespecially outrageous attack oh the

plaintiff’s security, or at wanton misconduct on the defen-

dant’s part. The former is illustrated by the cases deciding

against the legality of the search warrants which were issued

against John Wilkes and others during the latter part of the

eighteenth century. In Huckle v. Money, the plaintiff was

detained under one of these warrants for no more than six

hours and the defendant “ used him very civilly by treating

him with beef-steaks and beer Yet the Court refused to

interfere with a verdict for £300 damages, for “ to enter a

man’s house by virtue of a nameless warrant, in order to pro-

cure evidence, is worse than the Spanish Inquisition ... it

[is] a most daring public attack made upon the liberty of the

subject ” (e).

exemplifies the second kind of

plaintiff had a shooting-party on

his own estate which adjoined the highway. The defendant,

who was a banker, a magistrate and a Member of Parliament,

and who had dined and drunk freely, left his carriage on the

highway and insisted with oaths and threats in joining in the

sport. The plaintiff, who behaved throughout with laudable

and dignified coolness, received £500 damages for the

trespass (g).

If damages given by a jury be too great or too small in

amount, a new trial may be ordered. But the Courts dislike

interfering with a verdict in this way and they will do so

only if it is such a perverse one that no twelve reasonable

men could have found it (h). Where the Judge sits without a

(b) Lord Halsburj, C., in The illediana, [1900] A. C. 113, 117.

(c) Hannen, J., jn The Endeavour (1890). 62 L. T. 840, 841; Liijen v.

Watson, [1940] 1 K. B. 5.56.

id) Otlier Dames for them are “ retributory ”, ” punitive ”, * aggra-

vated ”, ” liberal ”, ” penal ”, ” sentimental ”.

(e) (1763), 2 Wils. 205, 207.

if) (1814), 5 Taunt. 442.

(91 See, too. Bell v. M. Ry. (1861), 10 C. B. (n.b.) 287.

Ill) Mayne, op. at.. .581—586.

^lerest v. Harvey (/)

exemplary damages. The
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jury, his assessment of damages will not be varied on appeal §

unless he acted upon some wrong principle of law or the

amount which he awarded was so extremely high or so very

small as to make it an entirely erroneous estimate of the

damages to which the plaintiff is entitled (i). Whether the

trial was with, or without, a jury, the Appeal Court certainly

will not alter the amount awarded merely because it is noti

exactly what they themselves would have awarded if the

case had been triable by them in the first instance.

Successive actions on the same facts.—It may happen that Succeaaij;e

the plaintiff, after he has recovered damages for his injury,

finds that new, or hitherto undiscovered, evil effects flow from '

it and that he desires to bring a second action to recover

further damages. In general he cannot do this. ^The rule is

that where damages result from one and the same cause of

action, they must-be assessed once for all.
'j

Coke’s reason for

this was “ interest reipublicae ut sit finis litium ”. Other

writers prefer to regard it as “ nemo bis vexari pro eadem

causa ”. Best, C.J., seems to embody the ideas in both these

maxims in homely English :
“ Here the cause of action ii

complete, for the whole thing has but one neck, and that neck

was cut off by one act of the defendant. ... It would be

most mischievous to say—it would be increasing litigation to

say—‘ You^ shall not have all you are entitled to in your first

action, but you shall be driven to a second, a third, or a

fourth action ’ ” (/). This shows that the rule may occasion-

ally benefit the injured party,, but it is much more likely to

benefij/The defendant.

\,Jft certainly did so in Fetter v. Bea l (li). The plaintiff

recovered £11 damages against the defendant for beating

him. Eight years later he brought a second action because,

after the first, a portion of his skull had to be removed by

trepanning. Judgment was given for the defendant. No
real reason was given for the decision except the novelty of

the action and the assertion that the rule was settled
; and it

seems to be wrong on principle. If the plaintiff had been

allowed to recover, there would have been no violation of

either of the Latin maxims above. How can a man be said

(i) Owen V. Sykes, [1936] 1 K. B. 192.

O') Richardson V. Mclltsh (1821), 2 Bing. 229, 240.

(k) (1701), 1 Ld. Eaym., 339, 692; alias Fitter v. Veal, 12 Mod. 542.
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Cases outside

the rule.

(i) Two dis-

tinct rights

violated.

to indulge in vexatious litigation if he did not know the

extent of his injury when he sued his first action .i' (/).

2 There are several cases which fall outside the rule. They

can scarcely be described as exceptions to it, for in genera!

the rule applies only where the facts are the same and in these

cases they are not.

(i) Where two distinct rights are violated .—In Brunsden

V. Humphrey (m), a cab-driver by the negligence of the defen-

t

dant, suffered injuries to his cab and to his body. He

recovered damages for the harm to the cab and was held

, entitled to bring a second action for his personal injuries, for

they were caused by the violation of a different right (n). It

ithus appears that if an accident injures a man’s leg, he may
bring one action for the leg and another for the torn trouser

which encased it. Lord Coleridge, C.J., the dissenting Judge,

^criticised this as a subtlety not warranted by the law. But

that is not invariably so, for, as Bowen, L.J., pointed out (o)

there are at least four respects in which a claim foR personal

injuries may differ from one for injuries to property. They

may be barred by variant periods of time, the defences are

not the same, damage in the one case may be direct and in

the other it may be merely consequential, and finally questions

of^identity about the person injured may arise which can have

no application to injured property (p).

Several tests have been suggested for determining whether

y'the causes of action are the same. A useful (but not

exclusive) one appears to be :
“ Would the evidence required

to support the first cause of action have been sufficient ^o

support Ihe second?” If aye, then there is only one cause

ofaction

(/) See Brett, M.R., in Brunsden v. Humphrey (188-1), 11 Q. B. D. 141,

144—145.
(771) (1884), 14 Q. B. D. 141 (W. Cases, Go).

.

(?2 ) It is almost impossible to make out tioro the facts as stated in either

the Court below {11 Q. B. D. 712) or in the Court of Appeal whether the

plaintiff knew of the extent of Ins personal injury at the date of his first

action.

(o) 14 Q. B. D., at p. 149.

(p) Other examples of (i) are Guest v. Warren (1854), 9 Ex, 379; OiOOs

V. Cruikshank 0873), L K. 8 C. P. 454; Townsend v. Bishop, [19d9J

1 A. E. R. 805; Johnson v. Cartlcdge, [1939] 3 A. E. R. 654; The Gropesa,

[1943] P, 32. No second action is permissible for a merely different head

of damage (winch might have been clainu-d in the first action), for that is

not a separate cause of action: Derrick v, Williams, [1939] 2 A. E. R. 559

(q) Brett, M.E., and Bowen, L.J., in Brunsden T. Humphrey, 14
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(ii) Where the injury is a continuing one.—An example of

this is continuing ninsanceT In Fetter v. Beal (ante) the

Court recognised this exception as well established. Here

successive actions can be brought for every fresh injury.

But when the first action is brought damages are assessable

only up to the date of assessment in that action. Prospective

damages, however probable their occurrence may be, cannot

be claimed, for that may be unfair to the defendant, since it

is quite possible that he may discontinue the cause of injury

at once. In Parley Main Colliery v. Mitchell (r), lessees of\

the coal seam under Mitchell’s land worked the coal so as toj

cause a subsidence of the land and injury to houses on it in

1868. The lessees compensated Mitchell for this injury. In I

1882 a further subsidence took place causing further injury.

There would have been no further subsidence if X, an

adjoining owner, had not worked his own coal, or if the lessees

had left enough support under Mitchell’s land. Mitchell sued

the lessees for the additional subsidence, and the House of

Lords Held that he could recover because the cause of action^y

did not arise until this second collapse occurred.

i/A logical consequence of Mitchell's Case was the decision in

West Leigh Colliery Co. v. Tunniclifje S; Ilampson, Ltd. (s),

where it was held that in assessing damages for subsidence

of this kind the depreciation in the market value of the

property attributable to the risk of future subsidence must

not be taken into account, but that the surface owner must

wait until the injury caused by such future subsidence shall

have occurred. Here there was a claim for £1,300 for such

collapse as had already taken place and for £13,200 for risk

of future collapse, and this latter claim was not allowed. The

decision was also one of the House of Lords and only legis-

lation can alter the law embodied in it; but it does appear

to create hardship for the surface owner who, if he wishes

to sell his land, must find a purchaser who is willing to buy
the probability of a law suit with it.

(iii) Where the tort is actionable only on proof of special

damage.—It has alreadyTTeen pointed out that some torts

are actionable per se, i.c., without proof of special damage.

For others no action will lie unless such damage be proved.

(r) (1686), 11 App. Cas. 127; distinguished in Alan Maberley v. Pcahodij
-£• Co., Lid.. [1946] 2 A. E. K. 192, 194.

is) [1908] A. C. 27.

§ 3S.

(ii) Injury a

continuing
one.

(lii) Tort
actionable

only on
proof of

damage.
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§ 3S- Do these constitute an exception to the rule that successive

actions are not maintainable ? The answer, Sir John Salmond

considered, is doubtful
,(t). An example which he put was

that of slander actionable only on proof of special damage.

Suppose that by reason of such a slander the person defamed

doses employment with A, and, after obtaining employment

with B, loses that too, has he a single cause of action for the

whole damage or a separate cause of action for each head of

damage ? The authorities are in conflict as there are

irreconcilable dicta in Darley Main Colliery v. Mitchell (it);

nor are the text-books in agreenaent (a).

The solution of the question seems to lie in the application

of the principle that, where the causes of action are the same,

a second action is not maintainable. As we have stated, one

good test for determining whether they are the same is,

j

“ Are the facts that are required to establish the second claim

substantially the same as those that established the first ? ”

Now, in the particular case of a slander causing a dismissal

of the plaintifi, first by A and then by B, the facts are not

substantially the same, and therefore there appear to be

separate causes of action. It may well be that B’s dismissal

of the plaintiff is too remote a consequence from the original

slander; if so, the plaintiff will lose his action on that ground.

It may be, too, that he is trying to pester the slanderer by

two actions which could well be covered by one ;
if so, the

Court has quite sufficient inherent jurisdiction to prevent

such an abuse of procedure. In fact, the defendant seems

to be well protected against any abuse by the plaintiff of a

right to bring a second action if such a right were allowed

him ; and to deny it to him is really to punish him for a fad

over which he has no control—that all the consequences of £

wrongful act do not always occur at once. But there may
be other cases of torts actionable per se in wluch the causes of

action are'noTseparateT'beqause the facts are_substaatially the

same; e.g., battery which proves to iDeinore serious in its

effects than was realised when the first action was brought

(t) Torts, § 35 (10); discussed more lullv in 7tli cd., § 37 (10).

(u) (1886), 11 App. Cas. 127; Lords Bram\\ell (p. 145) and Fitzgerald

(p. 151) favoured an affirmative answer; contra, Ijord Blackburn (pp. 142—
143); it 18 uncertain what Lord Halsbury's view was.

(a) Salmond, Torts, § 3.5 (10), favours the view that there are separate

causes of action. Contra, Clerk & LindseU, To'rts, 239—240. Arnold,

Damages and Compenbation, 214; doubtful, at any rate as to slander.
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(Fetter v. Beal, ante, p. 149). On this analysis, it is better

to take e^h ease on its particular facts rather than to launch

into a discussion of the accuracy of the general proposition

that the rule as to successive actions has no application to

torts actionable only on proof nf special Hama ye.
"— c<r

# § 36. Injunction,

An injunction is a judgment or order of the Court

restraining the commission or continuance of some wrongful

act, or the continuance of some wrongful omission. It was

formerly issued only by the Court of Chancery, but the

Supreme Court of Judicature (Consolidation) Act
,

192,5 (b),

which replaces a similar provision in the .Judicature Act,

1873 (c), enacts that the High Court may grant an injunction

in all cases in which it appears to the Court to be just or

convenient. These words indicate a limit on the power to

issue an injunction which was long ago recognised by the

Court of Chancery. The remedy is one in the discretion of the

Coxirt ; it cannot be demanded as a matter of right, and it

will never be granted where damages would be an adeiiuate

are several ways of classifying injunctions, but one

that cuts across all other divisions is that into interlocutory

and perpetual. An interlocutory injunction is one which is

issued provisionally until the hearing of the case upon its

merits, or generally until further order. The Court does not

profess to anticipate the determination of the dispute but

merely indicates that there is a substantial question to be

tried. Hence the plaintiff need do no more than prove that

he has a fair question to raise as to the existence of the right

which he alleges and that that right should be preserved intact

until the question can be settled. If on the trial of the

action, the plaintiff proves that at all events he is entitled to

relief, the Court will make the injunction perpetual ; otherwise

it will dissolve the injunction (d). A common practice is for

§§ 3S, 36.

(3) Injunc-

tion.

Interlocutory

and per-

petual

(b) 15 & 16 Geo. 5, c. 49, .s. 45.

(c) 36 & 37 Viet. c. 66, s. 25 (8).

(d) Kerr, Injimctions (6th cd., 1927), 1—2. Instead of granting an
Injunction in the first instance, the Court often grants an " interim order

"

in the nature of an injunction by which defendant is restrained until a

particularly named day. The advantage of this to (i) the plaintiff la that he
can procure an interim order ex parte (i.e., in the absence of his opponent);
(ii) ther defendant that he need not appear in Court in order to get the order
discharged. Ibid., 642—643
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§

Prohibitory

and manda-
tory.

^uta timet

action.

the parties to treat the preliminary hearing as the trial of

the action.

Another classification is that into prohibitory, where the

defendant is forbidden to commit or to continue the injurious

act, and mandatory where he is ordered to undo the evil that

he has done.^^ 1/

It is for the discontinuance of some wrong that an

injunction is commonly claimed. If the wrong is merely

feared, but not yet_ committed, the proper remedy is a qnia

timet action. These actions originated at Common Law, and

there were several varieties of them (e). Relief of the kind

which could be afforded by them is now obtainable by (inter

alia) the grant of an injunction (/), but it is not procurable

unless the plaintiff can show that the apprehended mischief

will almost certainly aris^.. It was unsuccessfully claimed in

Att.-Gen. v. Nottingham Corporation (g) against the defen-

dants who proposed to erect a small^pox ho^ital within fifty

feet of dwelling-houses, for the plaintiff could not show “ a

strong probability amounting to a moral certainty that if

the hospital were established it would he an actionable

nuisance ” (h).

As has been said, the main rule as to the issue of injunc-

tions is that they will not be granted if damages would

adequately compensate the plaintiff. Subsidiary rules are that

the injury must not be merely trifling, as where a clergyman

held services on a beach without obstructing anybody (i); and

that the conduct of the parties, whether plaintiff or defendant,

must be taken into account. High-handed behaviour of the

defendant will make the grant of an injunction much more

likely : e.g., if, after he has been notified that a motion for

an injunction will be made to prevent him from building so

as to darken the plaintiff’s lights, he hurries on with the

building, a mandatory injunction will be issued against him

to pull it down (k). On the other hand, the plaintiS will-not

succeed if he has acquiesced for some time in the defendant’s

infringement of his rights (1).

(e) Holds^oith, H. B. Ij , ii, -TH, note 6.

•df) ‘t tt -Qeji. V, Corporation of ttlaiiclieAter, [1893] 2 Ch. 87.

(7) [1901] 1 Ch. 673.

(/,) Ibid.. 677. See. too, Graigola Merthyr Co., Ltd. V. Swansea Cor-

poration, [192!)] A. C. 3ii, 3.53.

(i) Llandudno U. D. C. v. U'oods, [1809] 2 Ch. 705.

(k) Daniel v. Ferguson, [1891] 2 Ch. 27.

Gaskin v Rails nftTQt 1.3 Ch D .324
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The torts for^^^h an injunction is usually sought are

nuisance, continuing trespass, infringement of copyright,

trade-marks and patents, and passing-off one’s goods as those

of another . Probably every tort is redressible by an injunc-

tion except j^sault , and —batteiyyi false imprisonment and
malicious prosecution (m) ; and according to some writers,

even apprehended assault can . be prevented in this way,
though it is doubted whether the Court would ever exercise

its jurisdiction in such circumstances. More probably it

wpuld tell the complainant to go to the justices of the peace

and ask them to bind over the defendant to keep the peace (n).

Slander and libel occupy^a. peculiar- position. It is possible

to obtain an interlocutory injunction against them, but the

Court will act with great caution, especially in cases of slander .

The reason for this is that for well over a century the question

whether matter is defamatory or not has been one for the

jury ultimately to decide (except where the parties agree to

dispense with a jury), and it is therefore a very delicate

affair for the Court to anticipate their verdict. Hence it will

exercise its jurisdiction only “ in the clearest cases, where any

jury would say that the matter complained of was libellous,

and where, if the jury did not so find, the Court^would set

aside the verdict as unreasonable ” (o). ^
Damages in lieti of an injunction.—The Court of Chancery

had no inherent power to award damages for torts which

brought no profit to the wrongdoer, but by Lord Cairns’ Act,

Ig^, the Court was enabled to award damages either in

addition to, or in substitution for, an injunction (p), and later

legislation has conferred the like jurisdiction on the High

Court of Justice (q). But can damages be awarded instead of

(m) Maitjand, Equity (2nd cd. 1936), 325..

(n) Clerk & LindscU, Torts, 206.

(o) Bonnard v, Perniman, [1^91] 2 Ch 269, 284, lollouiug Lord Esher,
M.K., in Coulson v. Cculson (1887), 3 T. L B. 846. Note that after the

Inal of^the action, the plaintiff, if he has been successful, may get an injunc-

tion to Restrain further publication of the defamation nith no more difficulty

than in other torts; Gatlev, Libel and Slander (3rd ed., 1938), 768—773.

(p) 21 & 22 Viet. c. 27, s. 2.

iq) Lord Cairns’ Act was repealed by the Statute Law Revision Act,
1883 (46 & 47 Viet, c 49), s. 3, but the jurisdiction ^^a5 preserved by the
joint effect of the Judicoturc Act, 1873 (36 & 37 Viet. c. 66), s. 16 (now
s, 18 of the Supreme Court of Judicature (Consolidation) Act, 1925 (15
16 Geo. 5, c. 49) ) and Statute Law Revision Act, 1898 (61 & 62 Viet. c. 22).

8. 1. Kerr, op. cit., 655. For the conditions on which damages w'lU be
granted in lieu of an injunction, see A. L. Smith, L.J., in Shelfer v. London
Electric Lighting Co., [1895] 1 Ch. 287, 322—323; applied in Alan Mabcrley
V. Peabody £ Co., Ltd

,
[1946] 2 A. E. B. 192, 195

§ 36.

Damages
in lieu of

injuDctioa.
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§§ 36, 37, 38. granting an injunction in a| quia tiradL.actiQw?) For over thirty

years this was a moot point, but in 1924 a bare majority of the

House of Lords held in Leeds Indtistrial Co-op^ative Society,

Ltd. V. Slack (r) that such damages could be awarded. The
Court below had found that the appellants’ buildings, when
completed, would cause an actionable obstruction to the

respondent’s lights, but that no such obstruction had yet^
taken place (s).

Specific I 37. Actions for specific restitution of property,
restitution

These have a very limited application in the law of tort.

They may be for the reeovery of land or for the recovery of

chattels. An action for the reeovery of land is not nowadays

an action in tort unless it is joined with a claim for “ mesne
profits ”, i.e., a claiaifor th^pjofits which thg defendamt made
or might have made while he was in_ possession of the land.

Mesne profits are unliquidated damages and are usuall^'acEed

to a claim for the land and the remedy to that extent is

relevant in the law of tort. But whether it is restitution of

land or of goods that is sought, the remedies are confined

to cases where one man is in possession of another’s property

and this limits them to torts infringing such possession. More

will be said of them under those heads (t).

Statutory

remedies.
^ 38, Statutory remedies: how far exclusive.

Where a statutory duty is imposed upon a person or body

of persoiis and that duty is broken, liability to the penalty

under the statute is of course incurred. But apart from that,

the question whether an action in tort is maintainable by
any one who is injured by the breach of the statute depends

on the construction of the particular statute concerned. It

is certainly not now law, as Lord Campbell once thought it

was (m), that, whenever a statutory duty is created, any

(r) [1924] A. C. 851.
(s] Lord Sumner, one of the dissentm" .Tudges, asked how it could be

possible to award money to a person who has not yet suftered a tort? And
he also urged that to do so in the ciicumstances was to fix judicially the

price which an intending tortfeasor could pay for a licence to commit a

wrong Ipp. 867—808). No completely adeipiate reply was made to these

criticisms. Lord Dunedin (at p. 86.5) thought there was a tort because a

threat is one. But, although some threats are torts, has a threat to erect a

building ever been regarded as one? Both he and Lord Finlay were on

safer grounds when they said that the jiossiblo abuse of procedure by buying

a licence to commit a tort could be prevented by the Court itself (pp. 860—
861, 865).

(i) Post, §§ 97, 98, 110. (u) Couch v. Steel (1854), 3 E. & B. 402.
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person who can show that he has sustained harm from its § 38,

non-performance can bring an action for damages against

the person on whom the duty is imposed (a); if this were the

rule it might lead to unjust, not to say absurd, results in

creating liabilities wider than the Legislature could possibly

have jntended. '

^\/ ^^here a Common Law right already ' in existence is

extinguished bylTitatute, ^'"course it disappears, but where

the statut'e~^5es~ndt~e5^'ressly or by necessary Implication do

this, there is no presumption_ that such is its effect (^).

Indeed, it is quite possible that it may leave the old right

existing side by side with the new one which it creates ; thus,

where an injury was caused to a workman by the personal

negligence or wilful act of his employer, nothing in the Work-
men’s Compensation Act, 1925, agected the civil liability of

the employer, and the workman might, at his option (c),

proceed 'alternatively under the Act or at Common Law
Hf an entirely new duty is imposed upon some one and

consequently a new right is conferred upon some one else, we

must discover from the interpretation of the statute whether

the remedy for breach of the duty is limited to what is

expressly stated in the statute (e.g., a fine of £10 payable to

tlm Crownl or whether there is also an action in tort available

to one injured by the breach. Every statute must be inter-

preted on its own merits. Subject to that the following

Primary
guide:

~

interpreta-

tion.

Sub-rules.

ancillary rules apply.

''^First, -prinw. fnr.ie. a person who has been injured by a

breach of ffie statute can sue unless it can be established by

considering the whole of the Act that no such right was

intended to be given (e).

^^^/Secondly, the general object of the statute must be con-

(a) In Atkinson v. Newcastle Waterworks Co. (1877), 2 E-?. D. 441,

the (jourt of Appeal's doubts as to this dictum of Lord Campbell's were so

strong as to amount to disapproval of it. lYhether Couch v. Steel itself

would now be decided in the same nay is a more open point. Defendant
was bound under a penalty to keep a propel supply ot medicines on his ship

for the health of the crew. He did not do so. A seaman who fell ill in

consequence was held entitled to sue llie delcndant for damages.
(b) Craies, Statute Law (4th ed. 1936), 213,287; Barnes y. Irwell Valley

Water Board, [1939] 1 K. B. 21: Read v. Croydon Corporation (1939),

108 L. J. K. B. 72.

(c) For the meaning of '' option ", see Young v. Bristol Aeroplane
Co., Ltd., [1946] A. C. 163.

(d) 16 & 16 Geo. 5, c. 84, s. 29. The Act was repealed by the National
Insurance (Industrial Injuiies) Act, 1946.

(e) Greer, L.J.
,
m Monk v. Warhey, [193S] 1 K. B. 75, 81.

(i) Prima
facie action
lies.

(ii) General
object of

statute.
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§ 38.

The Law of Tort

_
sidered. What kind ot mischief was it intended to prevent?
If it is exactly the type of harm which the plaintiff has suffered,
that is a strong argument in favour of his right to sue. In
Monk v, Warbey (/) A owned a car. By the Road Traffic
Act, 1930, he was under a duty, breach of which was punish-
able by heavy penalties, to insure the car against the risk of its

injuring other persons, not only when the car was in use by A,i
but also when any other person was using it by A’s permission.
In fact, his policy of insurance covered only A’s own acts.
He lent the car to B. C was driving it on B’s behalf when
the plaintiff was injured by C’s negligence. Neither B nor C
was insured against third party risks. The plaintiff sued A
for personal injuries, B and C being destitute of means. One
of A’s defences was that the statutory duty war a public one
only, but the Court of Appeal held that it was not thus
limited and _thaL the plaintiff-could. jrecover

;
for the Road

Trj0£.-Act_wa^pasged (inter alia ) for the very purpose of

making provision for third parties injured by the negligent
driving of uninsured persons, and it would have been small
consolation to the plaintiff to tell him that the defendant was
punishable by a fine of £50 (g).

On the other hand, if the object of the statute was to
prevent mischief ot a particular kind, one who suffers from
its non-observance toss of a different kind cannot twist jts
remedy intô an action for his own recoupment. In Gorris-jy.

bcot^ (h) the defendant, a shipowner, was under a statutory

duty to provide pens for cattle on his ship in order to lessen

the risk of murrain among them. The plaintiffs’ sheep were
swept overboard in consequence of lack of such pens. The
defendant was held not liable, because it was no part of the

purpose of the statute to protect cattle against the perils of

the sea. This decision may easily be misunderstood unless it

is realised that the plaintiffs made no claim whatever apart

from the statute. If, quite apart from his statutory duty, the

defendant had been negligent so that the sheep would have
been washed overboard, pens or no pens, then the plaintiffs

could have recovered either for breach of contract or for the

(/) ^351 1 K- B. 75 (W. Case-,, 69).

(g) "Where the lack of insutance has no connexion with the injuiy
suftcred, Monfc v. Warhey does not apply: Daniels V. Fowl,- [1938] 2
n, B. 203; nor where there is no liability under the Act of 1930; Goodbarne
V. Buck, [1940] 1KB 771
W {1874), L. E, 9 Ex. 125.
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tort of negligeiice. As it was, they relied on the statutory

obligatioD and on nothing else.

t-Sven where the loss is of a kind contemplated by the Act,

the plaintiff may be unable to recover because the language

of it shows that no greater liability is to be incurred than that

contained in the penalty. In Atkiiison v. Newcastle Water-

j^orks Co. (i), Parliament had required the defendant com-

peinyT” who supplied Newcastle with water, to maintain a

certain pressure of water in their pipes and had .fixed a £ 10

penalty for failure to do so. The plaintiff’s house was burned

down in consequence of such a failure. But the company
was held not liable to him in an action for damages, for it was

most improbable that the Legislature ever intended the

company to undertake, in addition to the risk of the £10

penalty, the heavy liability of becoming gratuitous insurers

against fire of all the buildings in Newcastle.

Thirdly, the plaintiff must show that the Legislature

intended that the duty should be owed to him as well as to

the State, and not that it should be owed merely to the State,

i.e., if it was solely a public duty, the plaintiff cannot recover

for breaclT of it.. It was thought in some quarters that if the

plaintiff could show that he was one of a special class of the

community for whose benefit the Act was passed, then the

Act must have given him a right of action ; but it is now clear

that this is not a conclusive test, for even if he is one of such

a class the duty may still be a public one and nothing more.

Thus a statutory duty to keep a motor-car in a condition not

likely to cause danger to any person on the car or on any

highway is a public duty only, and a person injured by

non-eompliance with it has no remedy under the statute,|

though it is quite possible that he can sue at Common Law.'

McCardie, J., in P hillips v. Britannia Hus.ienic Laundrii
Co. (tI, thought the duty was public, because it was for the

benefit of the public generally (all users of the highway) ;
but

Atkin, L.J., in the Court of Appeal (k), preferred to affirm

the decision on the broader ground that the Legislature could

not have intended to create new duties toward individuals who
are already sufficiently protected by the Common Law
remedies in tort against negligence on the highway -(1). t

(i) (1877), 2 Ex. D. 141. (j) [1923] 1 K. B 539

m [1923] 2 K. B. 832, 841—812.
(1) Approved by Court of Appeal in Monk v, Warhey, [1935] 1 K. B. 75,

(iii) Duty
must be to
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§§ 38, 39.

(iv) Nature
of penalty.

Tort and
felony.

History.

^ Fourthly, the nature of the penalty must be considered.

It is improbable that, if a trivial fine is fixed for breach of

the statutory duty, that will deprive a person injured by

neglect of it of a well-recognised Common Law right. A
forty-shilling fine to which a railway company is by statute

liable for not keeping its gates closed at a level-crossing will

not exclude a person who is run over by a train from suin®

the company in tort (m). Even if the penalty is substanti^

and a portion of it may be (but is not necessarily) paid to the

injured party, that will not as a matter of course deprive him

of his right of action. Thus in Groves v. Wimbome (n) the

statute made any occupier of a factory, who did not properly

fence dangerous machinery, liable to a fine of £100

:

and it

provided that the whole or any part of the fine might be

applied, if the Secretary of State should so determine, for the

benefit of the person injured by the occupier’s neglect. A

boy employed in the factory of the defendant was eaught by

an unfenced cog-wheel and his arm had to be amputated.

The Court of Appeal held that he was entitled to recover

£150. It was true that the whole or part of the fine fixed

by the Act might be applied for his benefit, and that it was

therefore arguable that he had no remedy outside the statute.

But to this it was answered that there was no certainty that

any part of the fine would be awarded to him, and, even if it

were awarded, its upward limit of £100 made it incredible

that Parliament would have regarded that as a sufficient and

e^Iusive compensation for mutilation or death (o).

§ 39. The rule that “ trespass is merged in a felony

Where the same facts constitute a tort and a felony, no

action for damages can be brought by the plaintiff against the

I defendant so long as the defendant has not been prosecuted,

or a reasonable cause has not been shown for his not having

1 been prosecuted
; and the Court, where such an action is

' brought, ought to stay further proceedings until„ these

conditions are satisfied (p).

A more compendious but less intelligible way of stating

82, 8-5. See, too, Square v. ]\Iodcl Farm, etc., Ltd., [1939] 2 K. B. 365,

Clarke v. Brim.^, [1917] K. B. 197. .50.5.

(m) Biowne and Theobald, Railway Companica (4th ed. 1911), 282 283.

(n) [1898] 2 Q. B. 402.

(o) Other examples are Dormant V. Furness By. (1883), 11 Q. B. D. 496;

Boss V. Bugge-Price (1876), 1 Ex. D. 269.

(p) Smith V. Sclu-ijn, [1914] 3 K, B. 98 (W. Cases, 72).
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the rule is to say that “ the trespass (q) is merged in the

felony The earliest express statement of the rule is traced

by Sir William Holdsworth (r) to Higgins v. Butcher, decided

in 1607 (s). X beat Y’s wife so that she died next day.

Y sued,X, but what he was suing for does not clearly appear.

It may have been for the injury which his wife had sustained

^r it may have been for the loss of her consortium which he

had suffered^ more probably it was the first (t). The Court

held that the declaration was not good “ because it was

brought by the plaintiff for beating his wife : and that beingj

a personal tort to the wife, is, now dead with the wife ; and if

the wife had been alive, he could not without his wife have

this action ;
for damages shall be given to the wife for the tort

offered to the body of his wife ”. If the action were on behalf

of the wife, and not for the loss of her consortium, the decision

was sensible enough (w). So far not a word was said about'

trespass being merged in a felony. But then the Court went

on to deal with a case not before it and one which, so far asj

I know, had never previously been litigated. They said

“ If a man beats the servant of J. S. so that he dies of that'

battery , the master shall not have an action against the other^

for the battery and loss of the service, because the servant

dying of the e,xtremity of the battery, it is now become ani

offence to the Crown, being converted into felony, and that*

drowns the particular offence and private wrong offered to

the master before, and his action is thereby lost.” No good

reason, however, is stated why the action should perish

altogether instead of being merely suspended, nor, apart from

two doubtful earlier decisions, do I know of any case before

Higgins V. Butcher in which it was actually held otherwise.

(g)
“ Trespass ”, it will be recollected, signifies in its widest sense anyl

j

direct and immediate injury to tho person or to property.

WH. E. L., iii, 331—333.
(s) Yelv. 89.

(t) Yelv, 89, and 1 Brownlow 205, refer to "Ins damage”. Noy 18,

is inconclusive. 2 Eolle Abr. 568 favours the first view. So, I think,

does the language of the judgments in Yelverton and Brownlow {supra).

Moreover, if the action were for the husband's loss of his wife’s consortium,

the decision that the wife must be joined was in conflict with the authorities

cited in Guy v. Liresey (1617), Cro. Jac. 501. Again, il Higgins V. Butcher
decided that his action for loss of consortium died with the wife, it was
perhaps inconsistent with older law': Y. B. Mich. 43 Edw. 3, f. 23, pi. 16;

44 Lib. Ass. pi. 13. It was settled after Higgins v. Butcher that the action

perished with her death: Baker V. Bolton (1809), 1 Camp. 493.
v'

(ti) Cf. Hyde V. Scyssor tl618), Cro. Jac. 538.

1 I

§ 39.

W X
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§ 39 . (though some queer arguments were urged for exempting the

(felon from a civil action (a).

/ I think that the obiter dictum about the servant in

/Higgins V. Butcher was bad law propped up by two bad

(reasons (b); that it is no authority for the proposition that an

^ction in tort against a felon is extinguished (instead of bein^

/merely suspended); and that on this point it is a solecism in

Hhe history of our law, for there is very scanty later authority

\in its support (c) and many decisions are against it (d).

(a) Thus it naa said ia Y. B. Hit 6 Hen. 4, f. 6, pt '29, tlial after hi

liad been attainted p.e., convicted) be liad died in law and il be \ieli

pardoned be became a new man. but the Court declined to accept tins tliooi.'

of the resurrection of the unjust, .^gain, it was urged unsuccessliilly in

Banyster v. Tnissel (1596), Cro. Eliz. 516, that the attainted felon was liU

themonTc oTtluTmarned woman, for as the iiionk'.s body belonged to religion

and the married woman’s to her biisband. so the felon's belonged to the

Crown.
Sir William Holdsworth (H. E. L. iii, .331—333) was of opinion that a'

.first any question about suspension of a civil leincdy against the felou
' must 'nave been purely academic, for. as a Iclon's property was alwat-

forfeited, there was no point in suing bun; that the question became mtiM

practical when statutes of 1566 and 1576 made it possible for a felon who

bad received benefit of clergy to recover' his property; and that the vifw

then taken was that the civil action perished ; lor iii old tunes il you indicted

a man, you could never afterwards “ appeal ” him of felony, except far

murder, and when the action of trespass took the place of " appeal ol

felony ”, the same limitation stuck to it.

But I venture to suggest that the question of suspension of the ci\il

remedy was never purely academic, for a felon did not forfeit his properly

until he was convicted; and even if he were convicted liis oouvictiou niighi

be upset by purgation or by pardon. Moreover, except for the two doubtful

decisions of 1462 and_1^1 to which I have refened (Y. B. Basch, 2 Edw. 4,

f. 1, pi. 12; 'J'russeTs Casi, Cro. Eliz. 213, in which latter case, the K. B.

admitted that their decision W'as against jiidgmenls of the C. P. and Exeb.

;

and in Banyster V. Trussel, supra-, they clianged their minds), I believe

'that the law fiom Edward I 's time down to ILiyyins v. Butche r was that,

unless death resulted, tlie action in tort was never lost' 'bTrir"w'aB merely

suspended. It is clear that if the felon got paidoii or luirgalion he could

be' sued by the injured party. TIic only leal doubt in the Year Book
period (c. 1*290—1.535) was whether the leiiiedy was suspended if he did not

get pardon or piiigation. ,See, in addition to authorities already cited,

Britton (ed. Nichols), ii, 345; Y. B. Hil. 6 Hen. 4, f. 7, pi. 31; Verncy's

Case (14.55), Dyer '245 h; Y. B. Midi. 6 Edw. 4, f. 4, pi. 11 (after a full

dress debate, the Excli, Cbamlier awarded that X, who had been outlawed

for telony and bad been pardoned, should remain in prison until lie should

have satisfied the injured party).

, /'(h) The Court held that the* master could not sue for loss of the servant's

Vaervices, first, because of the Common Law rule that an action in tort dies

with the plaintill or defendant (but here it wa= not the plaintiff or the

defendant who had died); secondly, because a tiespass is merged in a felon)

(but it IS merged only in the sense that it is siisjiended).

(c) Markham v. Cobb (1626), W. Jones 117, is inconclusive. Buller, J.,

obiter, in Master V. Miller (1791), 4 T. H. 320, 332—333, and Lord Eldou,
L.C.. in Cox V. Paxton (1810), 17 Yes. Jim. 3'29, 331.

(d) Examples arc: Daickes v. Covencigh (1652), Style 346; Norwood v.

t^mith (1788), 2 T. R. 750 (implied); Crosby v. Long (1810) 12 East 409;
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In the nineteenth century there was some doubt whether

the rule even as to suspension of the action had much validity,

but much more serious doubt arose as to how the rule was to

e enforced. It was suggested in Wells v. Abrahams (e) and

decided in Smith v. Selri'yn (/) that the proper course for the

Court to adopt is to stay the action (g). In that ease a man
Issued for injuries to his wife .which constituted not only a tort

but also a felonious administration of a drug tp her.

The basis of the rule at the present day is public policy^

which requires offenders to be brought to justice^ Its

,

limitation to felonies—for it does not apply to misdemeanours

§ 39 .

Present law

:

remedy
slrspenSed.

—is due to its historical origin, and is justifiable nowadays 00^

the workable though somewhat inaccurate idea that felonies

are grarVer oSences than misdemeanours.

I^/The rule does not apply (i.e., there is no suspension of the

action) if the felon has been prosecuted (h) nor if prosecution

is impossible, e.g., by death, nor (but this is doubtful) if he

has escaped (i). Further, if the felony was not committed

against the plaintifi he can sue, for he is under no duty 'to

prosecute. In Appleby v. Franklin (j) the plaintiff sued for

the loss of her daughter’s services by reason 'of the defendant’s

seduction of^er. It was held to be no objection to the action

that the defendant was alleged to have committed the felony

of administering drugs to the daughter with intent to procure

abortion. And in Smith v. Seluuvn (supra), if the husband’s/

claim for the loss of his wife’s consortium had not been,

inextricably mixed up with a claim by the wife herself, hej

would probably have found the felony committed upon her

no bar to his action (k). On similar principles the trustee ih

bankruptcy of the injured party can sue without the necessity

of a prosecution
; for he represents, not the injured party, but

his creditors (Z). ^

Exceptions
to rule.

Oimson V. Woodftill (1825), 2 C. & P. 41 ; Marsh v. Keating (1831), 1 Bing.
N. C. 198: and all the later 19th century cases. Sec, too. Coke, 3 Inst. 215

;

1 Hale, Pleas of the Crown (1st ed. 1736), 516.

(e) (1872), L. H. 7 Q. B. .5.54 (/) [1914] 3 K. B. 98 (W. Cases, 72,i.

(j) In Smith V. Selwijn, the claim for slaying the action nas made by
summons, but the order tor staying the action may iiell be made by the
Court propno motu, if the lacts befoic it show a felony. Cf. Salmond, 'rorts,

178, note (g).

(h) Stone V Marsh (1827), 6 B. & C. 551, 564—566.
{t) Ex p. Ball (18791, 10 Ch. D. 667 , 674 , 675, where the dicta of

Baggallay, L.J., and Bramvvell, L.J., are in conflict.

(l) (1886), 17 Q. B. D. 93. See, too, Mattouk v. Massad, [1943] A. C.
588.

(k) [1914] 3 K. B., at p. 104. (1) Exp. Ball (1879), 10 Ch. D. 667.
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§ 39. Conversely, if it is not the felon himself who is being sued

ubut some third person who has innocently acquired the

I

plaintiff’s property from the felon, the rule does not apply (m).

The Fatal Accidents Aet, 1846 , expressly excludes applica-

ijtion of the rule to an action brought under that Act. It is

/ maintainable even if the death in respect of which it is sued

|was caused by conduct amounting to a felony (n).
^

(m) Marsh v. Keating (1834), 1 Bing. N. C. 198, 217—218; White v
Spcttigiie (1845), 13 M. & W. 603.

<n) 9 & 10 Viet. c. 93, s. 1. Post, § 57.



CHAPTER V

JOINT TOETPEASOES

§ 40, “ Persons are said to be joint tortfeasors when their

respective shares in the commission of the tort are done in

furtherance of a common design . . . but mere similarity of

design on the part of independent actors, causing independent

damage is not enough
;
there must be concerted action to a

epmn^Sa^end .
”

^This definition was regarded by the Court of Appeal in

The Kaursk (a) as sufficiently accurate for practical purposes.

It must be added that such a design may be imputed to

human beings through the acts of animals in their charge.

If my dogs and yours jointly worry X’s sheep
, we are

unquestionably joint tortfeasors (b), even though we know
nothing of what they are doing and the design is entirely

that of the dogs ; neither of us experiences any mental process

at all in the matter. It should also be noted that so long as

the design is common to two or more persons, it is enough that

what is done is in furtherance of it even if the person who in

fact does it acts without the assent, or even against the com-

mands, of his coadjutors. Thus, I am liable for the torts of

my servant committed in the course of his employment, and

generally I alone am sued because I alone am worth suing,

but of course he is in general personally liable and he can be

sued separately
;
or, as the law regards us as joint tortfeasors,

we can be sued jointly. It is no excuse for me that I may have

forbidden him to do the act (c); so long as he does it in the

course of his employment we are joint tortfeasors, for he is

acting in furtherance of a common design,—the business with

whic^ have entrusted him.

41, The commonest classes of joint tortfeasors are prin-

cipal and agent (including master and servant) and partners.

Master and servant have already been considered and, as

was then noted, the law as to principal and agent in general

() [1924] P. 140, 151—152, 156, 159.

[) AthciI V. Paterson, [1931] A. G. 660.

[o) Ante, p. 126.

§§ 40, 41 .

Pefinitioa.

Kinds of

]oint tort-

feasors~
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§§ 41—42.

Common
design.

and as to partners in particular is accessible in monographs

'on those topics. 'Here it is enough to say that the liability

of the principal for the tort of his agent is (except for the

doctrine of common employment) in effect the same as that

of the master for his servant (d); and that by the Partnership

Act, .1890 (e), partners are made liable for the wrongful act or

omission of any partner acting in the ordinary course of

business, or with the authority of his co-partners, which causes

loss or injury to any person not a member of the firm.

Another example (now extinct) of joint liability—that of

husband and wife for the wife’s torts (/)—can be treated

only as a historical accident; while it existed it could be

squared with no known description of joint liability (g). These

classes of tortfeasors are not, of course, exhaustive; many

instances of joint tortfeasors occur which fall outside them.

" § 42, Not unnaturally there has been some litigation on

the dividing line between the community of design which will

create joint liability and mere similarity of design which

Jwill not. In The KourskJ KS. by independent acts of negligence

^on the part of each vessel, the Koiirsk and the Clan Chisholm

I

collided with one another. As a direct consequence of that

^collision and without any intervening negligence, the Clan

Chisholm ran into and sank the Itria. The owners of the

Itria recovered damages against the Clan Chisholm, the owners

of which limited their liability, and the owners of the Itria

then sued the owners of the Koiirsk. Held, the causes of

action were distinct, that the Koursk and the Clan Chisholm

were not joint tortfeasors, and that judgment against the

Clan Chisholm did not bar the action against the Koursk.

They had no more community of design than A and B would

have if in consequence of separate slanders by them of C, C

were dismissed by his employer, D.

(d) Bowstead, Agency (10th ed. 1944), 205—218.

(e) 53 & 54 Viet. c. 39, b. 10.

(/) Ante, p. 103.

ig) The liability of a parent or custodian of a child for personal negli-

gence which enables his son to commit a tort is not, I think, an instance of

joint liability. Tlie son to whom a gun is given by his father may well be

liable himself for putting out some one’s eye with it; the father, however,
may also be liable, not for that act, but tor an independent tort ot his own

—

personal negligence which made the son’s tort possible. See Bebee v. Sale'i

(1916), 32 T, Jj. R. 413. Cf. Wray v. Essex C. C. (1936), 155 R. T. 494.

(h) [1924] P. 140.
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So too in Sadler v. G. IT. Ry. (i), the G. W. Ry. occupied a

railway parcels office at 269 Strand. The Midland Ry. had a

similar office at No. 267, and the plaintiff carried on business

as an athletic outfitter at No. 268 between the two railway

companies. Access to the shop was obstructed by the vans

of each company on each side of the shop. The plaintiff

||
joined both companies as defendants in an action for damages

and for an injunction. It was held that the defendants were

not joint tortfeasors and the action was dismissed, although

the point was left open whether a claim for an injunction only

would have been successful ; for a nuisance which consists of

several independent acts of several independent people can be

remedied by an action for an injunction against each (k)

;

and

these actions may be tried together (1), but whether they can

be joined as separate tortfeasors in the same action was a

question which the Court declined to decide in Sadler v. G. W.
Ry., as there was an inextricable confusion in the pleading

in that case.

Another example of independent torts would be harm

sustained by a patient from the incompetent surgery of A
succeeded at a later date by the incompetent surgery of B (m).

On the other side of the line an instance of concp.rt*^*^

is Brooke v. Bool (n), where X procured Y’s assistance in

searching for a gas leak on Z’s premises, and in succession each

of them applied a naked light to a gas pipe and Y’s application

caused an explosion. Here X and Y were joint tortfeasors (o).

It has been ruled that members of a hunt do not become

joint trespassers with one another if they go upon land without

the assent of the owner. No reason was given for this

ruling (p), and it seems contrary to principle, in so far as it

relates to intrusions on the land which are undertaken in.

concert and which all have the same purpose. Another ruling

equally destitute of any reason seems to go too far the other

way,—that a member of a hunt is a joint tortfeasor with any

(i) [1896] A. C. 450.
(k) Thorpe v. Brumjitt (1873). L. E. 8 Cb. 650.

(0 Lambion v. MelUsli, [1804 ] 3 Ch. 163.

(m) See, too, Buhner Jlaijon Co., Ltd. v. Freshwater, [1933] A. C. 661.
Ash V. Hutchinson it Co., [1936] Ch. 480.

(n) [1928] 2 K. B. 578 (W. Cases, 265).
(o) See, too, Aineil v. Paterson, [1931] A. C. 560; ante, p. 165.

(p) Paget v. Birkbeck (1863), 3 E. & E. 683.

§ 42.
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§§ 42, 43. one of a concourse of people who enter on the forbidden land

with him (q).

Note that the coincidence of the acts or their separation in

point of time has no necessary connexion with determining

whether the tort is joint or several. It is quite possible for

the wrongs to be several although they are contemporaneous,

as in The Koursk (supra), where separate actions were

maintainable (r)
;
conversely the wrong may be a joint one

although the acts are not simultaneous, as in Brooke v. Bool.

Action

against one
joint tort-

feasor.

§ 43. The injured party can sue each joint tortfeasor

separately or all of them jointly, but until the Law Reform

(Married Women and Tortfeasors) Act, 1935 (see end of this

section), if he obtained judgment against one or more of them

in an action, he could not afterwards sue the other or others.

Brinsrnead v. Harrison (s) was a strong illustration of this.

Brinsmead sued Harrison in detinue for the recovery of a

piano. Harrison’s defence was that the wrong was the joint

one of himself and T and that Brinsmead had already recovered

judgment against T. Brinsmead replied that this judgment

was wholly unsatisfied. It was held, nevertheless, that this

was a sufficient bar to the action against Harrison. The

reason put by Blackburn, J., was, “ Interest reipublicae ut

sit finis litium ”. Kelly, C.B., worked this out in detail by

urging that if the rule were otherwise a sharp attorney might

accumulate costs by suing joint defendants one at a time, and

also that in a second action the second jury might assess an

amount different from that in the first action and the plaintiff

would not know for which sum he should levy execution.

Whether the second action was barred where the plaintiff, at

the date of suing the first, neither knew nor had reasonable

means of knowing that more than one person was concerned

in the tort is uncertain (t). The point is still of some

(q) Hume V. Otdacre (1816), 1 Stark. 351. Cl. Clerk & Lindsell, Torts,

100, note (p).

(r) An unusual case is a Virginian one in which a female passenger was
negligently deposited at the wrong destiiialioii by X a carrier and was
aubsequenliy raped by Y while on her way to her destination. It was held

that, provided the passenger left the train nndei compulsion, X was liable,

not as a joint tortleasor, but as the cause of the lape : Hmes v. Garrett

(1921), 131 Va. 125. Presumably in England Ihc consequence would be too

remote
(s) (1872). Ii. K. 7 C. P. 547
(t) It IS subiniltcd that, unless judgment in the first action had been

eatjR&ed, the second action ought to have been allowed, lor it certainly
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importance, for the Act of 1935 gives the Court a discretion

as to costs where successive actions are brought.

Part II of the Law Reform (Married Women and Tort-

feasors) Act, 1935 (m), has abolished the rule that judgment

against one joint tortfeasor bars actions against the others. It

came into operation on November 1, 1935 (a), and applied only

to torts committed on or after that date (b). It puts a check

on vexatious litigation by the injured party by providing that

“ if more than one action is brought in respect of that damage

by or on behalf of the person by whom it was suffered, or for

the benefit of the estate, or of the wife, husband, parent or

child, of that person, against tortfeasors liable in respect of

the damage (whether as joint tortfeasors or otherwise) the

sums recoverable under the judgments given in those actions

hy way of damages shall not in the aggregate exceed the

amount of the damages awarded by the judgment first

given (c)
;
and in any of those actions, other than that in which

judgment is first given, the plaintiff shall not be entitled to

costs unless the Court is of opinion that there was reasonable

ground for bringing the action ” (d). Nothing in the Act is to

affect any criminal proceedings against any person in respect

of any wrongful act (e).

§ 54. In a judgment against joint tortfeasors the damages
awarded must be for a single sum without any apportionment

among the defendants (/), and execution for the whole of this

would not be vexatious litigation of the type deprecated in Brinsmead v.

Harrison. Heleasc of one joint tortfeasor has the same e/fect as judgment :

Duck \. Mayeu, [1892] 2 Q. B, 511, because the cause ot action is one and
indivisible (ibid., 513); but an agreement not to sue fas distinguished
from a release, post, § 18G) is limited to the tortieasor to whom it is

given: Apley Estates, Ltd. v. De Bernaics, [1947] 1 Ch. 217. The ground
for this rather puzzling distinction is that the rule as to release lias otten
worked haidship and Ihereiore ought not to be extended (Morton, L/.J.,
ibid., 221) Further, the rule as to an agreement not to sue seems to be
unaffected by the Act ot 1935 (Somervell, Xi.J., ibid., 222).

(u) 25 & 26 Geo. 5, c. 30, s. 6 (1).

(a) S. 7 and [1935] W. N. 305.
ib) S. 6 (4) (a).

(c) “ Judgment first given ” shall, where that judgment is reversed on
appeal, be construed to refer to the judgment first given which is not so
reversed; and where a judgment is varied on appeal it shall be construed
to refer to the judgment so varied : s. 6 (3) (b).

(d) S. 6 (1) (b).

(c) S. 6 (4) (b).

(/) London Association for Protection of Trade v. Greenlands, Ltd.,
[1916] 2 A. C. 15. 32. li of t\\o joint tortfeasors, A and B, A has behaved
in such a way as to make him liable for exemplary damages if he alone were

§§ 43/ M.

Contribution

among joint

tortfeasors.
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§ «.

Formerly
none.

Exceptions
(i) At
Common
Law.

Amount can, if the plaintiff sees fit. be levied against one
only of the defendants. Can this defendant recoup himself
against the other defendants? Until the Act of 1935 (§ 43,
ante) the general rule was that he could get neither an
indemnity for the whole of what he had paid nor contribution
of an aliquot part of it. This was laid down in Merryweather
V. Nixan (g).

Decisions later than Merryweather v. Nixan removed most
of its crudity. It did not apply where the tort was not clearly
illegal in itself (h) and the person who sought recompense
from his joint tortfeasor acted in the belief that his conduct
was lawful; nor, it is submitted, where even though the tort
was clearly illegal in itself, one of the parties had been heir
vicariously liable for another’s wrong to which he gave neithe
his authority nor assent and of which he had no knowledge
In Adamson v. Jarvis (i) the plaintiff, an auctioneer acting 01

the instructions of the defendant, who falsely told him that he
(the defendant) was the owner of certain goods, sold the goods
by auction and was subsequently compelled to make good
their value to the true owner. It was held that the j)laintiff

could recoup himself against the defendant for the full amount.
Best, C.J., said that the rule in Merryweather v. Nixan “ is

confined to cases where the person seeking redress must be
presumed to have known that he was doing an unlawful
act ” (/c). Moreover, the exception to the rule might hold
good even where the joint enterprise proved to be a crime.

sued, while B 13 comparatively innocent morally, the juiy must return only
one set of damages it the plaintiff sues both A and B But what rule of
assessment must they apply? According to Alderson, B., in Clark V
Newsam (1847), 1 Ex. 131, 140, " the real injury is the aggregate ol the
injury received from both ”, and he seems to have regarded this as some
^rt of arithmetical mean between the uisoience of A and the innocence of
B : so, too, Bankes, J., m Smith v Streatfeild, [1913] 3 K. E 764, 7G9
and Slesser, L J., in Chapman v. Ellermere, [1932] 2 K. B 431, 471—473
Perhaps the plaintiff’s best course is to sue A only.

ig) (1799), 8 T. B 186: a decision of Lord Kenyon, C.J., which was
much criticised later both in and out of the Courts (17 L. Q. R. (1901), 293—
301], but mainly because the C J was regarded as having decided that there
neoer can be contribution among joint tortfeasors, although he certainly
did not go so far as that. In 1894, the House of Lords thought that it

was too late to uproot the rule from English law', though they refused to
force it upon Scots law, Lord Herschell, L.C

,
regarding it as destitute of

any principle of justice, or equity, or even of public policy : Palmer v
Wick, etc. Co., Ltd., [1894] A. C. 318, 321.

()i) Lord Denman m Betts v. Gihbins (1834), 2 Ad. & E. 51, 74- Max
ham V. Grant, [1900] 1 Q. B. 88, 93.

(1) (1827), 4 Bing. 66.
(fc) 4 Bing, at p. 73.
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In Burrows v. Rhodes (1), Burrows was induced to take part § W.

as a trooper in the famous “ Jameson Raid ” by false

representations on Rhodes’ part that protection against the

Boers was needed for English women and children in

Johannesburg. The raid into the Transvaal was repulsed by

the Boers, and Burrows claimed from Rhodes £3,000 damages

for the loss of his kit, pay, earnings and leg. It was held to

be no objection to his claim that the raid itself was a criminal

offence, for the lies told to Burrows made him believe that his

act was moral and laudable
;
but had he known all the facts

he could not have claimed indemnity even if he did not know
that his act was a crime, for a man is presumed to know the

law (in).

Even before the Act of 1935, there were two statutory (H) By

exceptions to the rule in Merryweather v. Nixan. By the

Maritime Conventions Act, 1911 (n), where loss of life or

personal injuries occur on board a vessel owing to the fault

of that vessel and any other vessel, and a proportion of the

damages is recovered against the owners of one of the vessels

which exceeds the proportion in which she was in fault, they

may recover the amount of the excess from the owners of the

other vessel.

The Companies Act, 1929, s. 37 (3) (o), provided that where

a director of a company or one who had authorised the issue

of the prospectus had become liable for false statements in the

prospectus, he might recover contribution from any other

person who, if sued separately, would have been liable to make
the same payment. But this did not apply to the party who
thus claimed contribution if he had been guilty of fraudulent

misrepresentation and the other person was innocent. This

part of the Act of 1929 was repealed by the Companies Act,

1947 (p), which substitutes for it the right to recover contribu-

tion which was introduced by the Law Reform (Married

Women and Tortfeasors) Act, 1935 {infra).

The Law Reform (Married Women and Tortfeasors) Act, Act of 1935.

1935 (q), Part II, s. 6, revises the Common Law rule by

(l) [1899] 1 Q. B. 816.
(m) ibid, 829—830.
(n) 1 & 2 Cieo. 5, c. 37, s. 3.

(o) 19 & 20 Geo. 3, c. 23.

(p) 10 & 11 Geo. 6, c. If, «. 65 (i).

(?) 23 & 26 Geo. 0
,

c. 30. Took ellect Nov. 1, 1935, and does not
apply to any tort committed before that date.
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§ allowing a tortfeasor to recover contribution from any other

tortfeasor who is liable in respect of the same damage (r),

whether as a joint tortfeasor or otherwise (s); but he cannot

do so if that other tortfeasor were entitled to be indemnified

by him. The following example will illustrate the exception.

Where A and B, before they commit a tort, agree that A
shall indemnify B in respect of any liability arising therefrom,

and C the injured party recovers damages from A, A cannot

recoup himself against B; for if the tort is not an ob\-iously

wrongful one, the agreement to indemnify B is a lawful

agreement and the section accordingly prevents A from getting

contribution from B.

Other cases which the Law Revision Committee had in

mind in recommending the reform of this branch of the law (t)

were the following ; X by fraudulent misrepresentation

induces A to do an unlawful act which A, in consequence of

the misrepresentation, believes to be not unlawful. Here A
is entitled to be indemnified by X (a) and X, if he has paid all

the damages, can claim no contribution from A. So, too,

if a servant or agent commits a tort in the course of his

employment, his employer is vicariously responsible
;

but.

unless the employer expressly authorised or connived at the

commission of the tort, he is entitled to be indemnified by

the servant or agent; and if the latter be sued alone and cast

in damages, he cannot seek contribution from the employer.

The Act provides that “ the amount of the contribution

recoverable from any person shall be such as may be found by

the Court to be just and equitable having regard to the extent

of that person’s responsibility for the damage ” (xn). It seems

reasonable to regard “ responsibility ” as referring to the moral

accountability of a person, and, indeed, that is one of the

(r) The expedUioiiB procedure under Jlule.. oi Supreme Court, Order X\ 1a

(Third Party Procedure! applies and prevents circuity of action ; Daniel v,

Ricket, etc.," [1938] 2 K, 15. 322. In a claim lor contribution, it is probably

unnecessary to plead the statute : Burnham v. Boyer, [1936] 2 A. E. E.

1165. For the application of the Limitation Act, 1939, see Merlihan v.

Pope, Ltd., [1916] K. 15. 1G6; Ilordcrn-Richmond
,
Ltd. v. Duncan, [1947]

K. B. 645.

(.5) This meets the case of X and Y, tuo motor-car drivers, whose inde-

pendent acts of negligence concur in injuring Z. X and Y are not joint

tortfeasors (unless, of course, they are racing or otherwise acting in concert);

but the Act gives them contribution against each other. Cf. Croston v.

Vaughan, [1938] 1 K. B. 540.

(i) Third Inteiim Eeport. 1934, Cmd. 4637.

(u) Burrows v. Rhodes. [1899] 1 Q. B. 816; ante, p, 171.

(w) S. 6 (2).
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meanings given in the English dictionary. This view is

supported by the decision of Hallett, J., in Weaver v.

Commercial Process, Ltd. (a)), in which he declined to follow

the decision of Hilbery, J., in Collins v. Herts C.C. (y), that

“ responsibility ” signifies the extent to which the wrongdoers

respectively caused the injury, and not their relative culpability

for it. At any rate, the facts of the case may exempt the

defendant from any liability to contribute, or may direct that

the contribution recoverable shall amount to a complete

indemnity (z).

Nothing in the section renders enforceable any agreement

for indemnity which would not have been enforceable if the

section had not been passed (a). This appears to refer to cases

where the party seeking indemnity knew or may be presumed

to know that he was committing an unlawful act. But, as

Coleridge, J., said in W. H. Smith Son v. Clinton

“ where one person requests another to commit or where they

jointly commit an indifferent act, of which the illegality does

not appear, but which may subsequently be proved to be

tortious, the contractual relation may arise; and where one

party induces another party by fraud to commit a tortious

act, and that other party does not in fact know and need not

be presumed to know that he was doing an unlawful act, he

may have redress or contribution The facts of the case

were that the defendants had contracted to indemnify the

plaintiffs, a printing and publishing firm, against any claims

made against them for libels appearing in the defendants’

paper, Vanity Fair. This indemnity was, held to be irrecover-

able on the facts which showed that the plaintiffs well knew
that the matter published was libellous. The Act of 1935

preserves the principle, but there is nothing in the above

section to show that if the plaintiffs had been innocent in the

sense described by Coleridge, J., they could not have recovered

upon the indemnity clause (c).

(x) (1947) 204 Ij. T. J. 59.

[yj [1947] K. B, 598, 628—624.
(z) S. 6 (2); Croston v. Vaughan, [1938] 1 K, B. 540; Kyan v. Fildes,

[1938] 3 A. B. E. 517; Whitby V. Hurt, Boulton ,i Hayward, Ltd., [1947]
K. B. 918. As to revision ty the C. A. ol the apportionment made by
a lower Court, sec Ingram v. United .lutomobde Service, Ltd., [1943]
K. B. 612.

(o) S. 6 (4) (c).

(b) (1908), 99 li. T. 840, 841.
(c) I have pointed out elsewhere that ChntoWs Case seems to have been

misunderstood ; 49 h. Q. E. (1933), 161—162.

& M.
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§ 45 . The naJe it Merryweathdr t. 5 ixa'j, with the Common
Law qualifications just stated, was a branch of a much wider

rale that if an act. whether it be a civil wrong or a crime (dj.

is manifestiy imJawfui or the doer of the act tnows it to be

iinlawfui, he cannot mamtain an action for eontribution to.

or indemnity against, his liability arising therefrom. This

principle, which seems to be unaffected by the Act of 19.35.

may quite well apply where the tortfeasors are not joint.

In Wf-l/J-Jiluridell t. Stephens (e). its application was much

discussed. The facts may be thus epitomised. P published

a Jibei on X iu a letter written by P to P’s confidential agent.

Q. Q negligently communicated the libel to Y. Any

privilege that P might have had in publishing it to Q was

negatived bylexpress malice on P’s part. X recovered damages

from P for the libel. P sought to recoup himself against Q.

A majority of the Court of Appeal held that P could recover

only nominal damages for Q’s breach of his duty to keep

secret the contents of P’s letter and that any further damages

were in the nature of an indemnity for the consequences of

P’s own wilful wrong and were therefore irrecoverable within

the principle stated above (/). The House of Lords by a

majority affirmed this decision, but on a ground which was

never argued in the Court of Appeal—remoteness of conse-

quence; the decisive cause of the damage (beyond nominal

damages) was P’s own act. But four of the noble and learned

lords also examined the ground on which the Court below had

based its decision. Two of them held that the principle

applied. Two of them held that it did not and that, so far

as this side of the case went, P ought to be able to recover the

whole of his damage from Q. Of these latter two, Lord Finlay

thought that the principle was never meant to afiord immunity

to breach of trust by a confidential agent, and Lord Parmoor

(dj Ifi the ('straordjnarv ease of Everct v. It tUiatns (172.5), 9 L. Q. K.
(lh'.)3), 197—19'.), the plaintiff aod defendant were in partnership as highway
rohhers and “ di’alt with several gentlemen lor divers watches, rings, swords,
cane.s, hats, elo.ak's. hor.,cs, hnJies, saddles and other things ” at Bagshot,
Salishiiry, Hampstead and elsewhere. The partnership realised some
£2,000. The plaintjil hrought a pjartnership action for an account of this

sum. Hie claim was di.snnssed as scandalous and impertinent, his solicitors

were fined ±'50 each lor contempt, and at later dates both plaintili and
defendant were hanged,

(e) \ym] A. C. y.56, 906—971 , 97G—978, 982, 984—986, 998.
(/) [1919J 1 K. B. 520.
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considered that P’s act was not manifestly unlawful, for his

original communication of the letter to Q was privileged.

Note that in any event Weld-BlundelVs Case had nothing to do

with joint tortfeasors. When P published the libel to Q,

P alone had committed a tort ; when Q published it to Y, he

was not acting in concert with P who had never authorised the

communication (g).

(fl) In the United- States there has been some litigation on questions

arising from the following situation. A commits a tort against X. B,
by a subsequent independent tort, aggravates X’s injury. X recovers

damages against either A or B. The typical example is where A and B,
who are medical men, respectively cause and aggravate an injury to X by
Their incompetent treatment of his illness. If X recovers judgment against

A, does that extinguish B's liability? Or vice versa"! Can A recoup

himself against B? Or vice uersa? See 29 Columbia Law Eeview (1929),

630-637. Cf. Salmond, Torts, p. 75, note (c).

§ i5.
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§§ 46
,
47 .

Meaning of
“ foreign

”

country.

Need defen-

dant be in

England ?

CHAPTER VI

LOCALITY OF . TORT (a)

§ 46. The question for discussion in this chapter is in

what circumstances a tort committed in a foreign country is

actionable here. We must begin by settling what “ foreign ”

country means. For this purpose it signifies any country,-

whether it be a British dominion or not, which is outside

England and Wales; and England and Wales include any

islands which form part of, or are adjacent to, English or

Welsh counties : e.g., the Isle of Wight, Anglesey, Lundy
Island. Moreover, the better opinion is that the maritime belt

extending to a marine league from low-water mark outwards

must also be reckoned as territorial. For the sake of brevity

we can refer to this non-foreign territory as “ England ” or

“ here ”.

§ 47. Next we must consider whether the defendant must
be in England in order to sue him. If he is out of England, it

is possible to commence an action against him here, provided

leave of the High Court be obtained to issue and serve the

writ on him abroad. If the action be in tort, such leave will

be given only if the whole subject-matter of the action is

land situate in England, or if he is ordinarily domiciled or

resident here, or if he has committed a tort here, or if an

injunction is sought against him as to any nuisance within

jurisdiction, or if he is a necessary or proper party to an action

brought against some other person here (b). Hence, if he has

committed a tort in a foreign country and remains out of

England, the action cannot even be begun here unless he falls

within this last mentioned alternative or unless he is domiciled

here (for it is possible to be domiciled in a country even if

one is not at the moment resident there).

(a) See, generally, Cheshire, Private International La-w (3rd ed. 1917)
Chap. XI; Dicey, Conflict of Laws (5th ed. 19-321, Chap. XXVIII; WestlaUe,
Private International Law (7th ed. 1925), Chap. XI; Poote, Private Inter-
national La->v (5th ed. 1925), Chap. IX; Pollock, Torts, 162—166; Salmond,
Torts, § 42; Clerk & Lindsell, Torts, Chap. IV

;
Professor E. G. Lorenzen

in 47 Law Quarterly Review (1931), 483—501.

(5) Annual Practice ; Rules of Supreme Court, Ord. 11, r. 1. Dicey,
op. cit.. Chap. V, is the best commentary on this rule. See, too, Cheshire,
op. cit., 150—158; Odgers, Pleading (13th ed. 194G), 30—34.
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Assuming that the defendant is in England, or that, if he §§ 48.

is abroad, he falls within one of the exceptions in the preceding etateJ.

paragraph, he can be sued, whatever be his nationality or that

of the plaintiff, provided that his conduct (i) was not justifiable

according to the law of the foreign country where it occurred,

and (ii) was also tortious according to English law (c). Note

that condition (i) is satisfied if the conduct is
“ not justifiable

”

according to foreign law
;

it is not necessary that it should be

tortious in our sense of the word. It is enough if the foreign

law regards it as criminal though not as tortious. In Machado

V. Fontes (d), the plaintiff sued the defendant for a libel alleged

to have been published on him in Brazil, and it was held to

be no defence to the action that in Brazil libel is a crime but

not a civil injury.

The general rule may be amplified by the three following

propositions.

§ 48. (1) If the defendant’s conduct is not justifiable by

foreign law but is not tortious here, no action for tort lies

against him in an English Court.

Various reasons are given for this rule. One is that if I

commit an act which is illegal in, say, France but innocent

here, it would be too much of a shock to our notions of justice

and public expediency to allow an action here (e). Another

is that it would be inconsistent with the moral rules upheld

by English law to allow a remedy in damages for conduct

which English law holds innocent (/), or (what seems to be

the same thing) it would be carrying respect for foreign law

too far (g). The Halley (h) is the example commonly cited for

the rule. The Halley, a British vessel, while under the

navigation of a Belgian pilot in Belgian waters, collided,

owing to the pilot’s negligence, with a Norwegian barque. The

owner of the barque claimed damages in England against the

Halley. According to Belgian law, the Halley was compelled

(1) Act
wrongful
abroad but
innocent
here.

(c) Dicey, op. cit., rules 188, 189. The law on this point differs in the
various Continental systems : Westlake, op. cit., 282. American law, upon
the whole, is contrary to the English rule : Dicey, op. cit., 770. The
English rule is criticised by Professor E. G. Lorenzen in 47 Law Quarterly
Review (1931), 500— 501, Cf. Cheshiie, op. cit.. Chap. XI.

(d) [1897] 2 Q. B. 231. Cheshire, op. cit., 377—379, adversely criticises

the decision.

(e) Westlake, op. cit., 282.

if) Dicey, op. cit., 29; cf. 775.

(g) Pollock, Torts, 162.
(h) (1868), L. E. 2 P. C, 193.

W T
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§§ 48 , 49. to accept the services of the pilot and was not exempted

from liability for his negligence. According to English law

as it then stood, there was no liability for the negligence of a

compulsory pilot (i). Hence the injury was not justifiable

according to Belgian law, but was not tortious according to

English law. The Court therefore held that the Bailey was

not liable.

Act
§ 59. (2) If the defendant’s conduct is justifiable by foreign

here but !aw but is tortious according to English law, no action for tort

Ijgg against him in an English Court.

Here again the rule is supported by a variety of reasons.

Lord Mansfield’s was that “ whatever is a justification in the

place where the thing is done, ought to be a justification where

the cause is tried ” (k), but this savours of a mere repetition

of the rule. Another suggestion is that the act really disturbs

social order in the foreign country and not here (1). A more

tangible basis was supplied by Cockburn, L.C.J., in Phillips v.

Eyre (m). He said that the act complained of might not only

be lawful but might even be enjoined by the law of the foreign

country, and it would be in the highest degree unjust that an

individual who has intended to obey the law binding upon

him should he liable in damages in another country where a

different law may prevail. That would be altogether contrary

to the comity of nations. This reasoning is sound enough so

far as it goes, though it will not cover the case—admittedly

an exceptional one in modern times—of a foreign country

which is so backward as to allow no remedy for what

would be an actionable wrong according to the law of any

passably civilised State, e.g., a violent and unprovoked assault

and battery
;
and, though the point is unsettled, it may be

that an action would be permitted in England in such

circumstances (n).

(i) Now by the I'ilotage Act, 1913 (2 & 3 Geo. 5, c. 3b, s. 15, the owner
nr master of a vessel is made liable for damage or loss caused by compulsory

pilotage.

(k) Mostyn v. fabrigas 11774), Cowp. IGl, 175

(l) Westlake, of. cil., 282.
(m) (18G9), ill. E. 4 Q. B. 225 , 239 The decision was affirmed by the

Kxch, Cbamlier, L. B. 6 Q. B. 1, where other examples were cited by
Willes, .1., at pp. 28—30.

(n) Per Wightman and Willes, JJ., in Scott v. Seymour (1862), 1 H. &
0. 219, 23.5, 236—-2.37, In Szalatnaij-Stucho V. Fink, [1917J 1 K. B. 1, the
alleged toit was not eoiiimitted abioud
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In Phillips V. Eyre (o). Eyre was Governor of Jamaica and,

in putting down a rebellion there, inflicted what the plaintiff

alleged to be assault and false imprisonment upon him. After

Eyre had committed these acts, but before the plaintiff

commenced his action in England, the Legislature of Jamaica

passed an Act indemnifying Eyre against any legal proceeding

in Jamaica for what he had done in suppressing the rebellion,

and this was held to be a good answer to the action in England.

§ SO. (3) If the defendant’s conduct is not justifiable by

foreign law and is tortious according to English law, an action

in tort is maintainable here.

An exception to this occurs where trespass is committed to

foreign land (p). In British Sottth Africa Co. v. Companhia

de Mozambique (q), the plaintiff company sued the defendants

in England for trespass to their mines in South Africa and the

House of Lords held that the action was not maintainable.

A technical reason for their decision was that the action for

trespass to land was “ local ” and not “ transitory ”, but it

need not be pimsued farther here (r). The substantial reason

was the probable inconvenience which might arise if such an

action were allowed ; for the plaintiff, after recovering damages

in England for the defendant’s trespass in expelling him from

his lands situated abroad, might leave England and repossess

himself of the very lands for which he had already recovered

damages, and in a backward country the defendant might

have no remedy for this (s). Yet another reason is that the

Court here would have no means of seeing that its judgment

should be carried out abroad (t).

But it must not be hastily inferred from this that an action

relating to foreign land can never be brought in England. If

the defendant is here and is subject to some personal obligation

(o) The case was one of the results of fierce differences of political feeling

in England as to the mode in which the rebellion in Jamaica was quelled :

Justm McCarthy, History of Our Own Times (1905), u, 356—375.

(p) Including, semble, things attached to the land; e.g., a pier in a

port: The M. Moxham (1876), 1 1’. D. 107, 109, 112; British South i4/nca
Co. V. Companhia de Mot^ambique, [1893] A. C, 602, 622.

iq) [1893] A. C. 602.
(t) It is developed by Lord Herschell, L.C., at pp. 618 et seq.

(s) Ibid. 625—626.
(t) Pollock, Torts, 16-1. A curious case in Edward I’s reign was that

of an Italian merchant who was held not entitled to recover damages in
England for ejection from his house in Florence by the victorious Guelfs.
“It is not the custom of England that any one should answer in England
for a trespass committed in a loreign country in time of war or in any
other manner “

: Pollock & Maitland, Hist, of Eng. Law, i, 465.

§§ 49. 50.

(3) Act
wrongful
both here

and abroad.
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§ so.

Torts OD

ships.

arising out of contract, fiduciary relation, or fraud, or other

conduct which an English Court of Equity would consider

unconscionable, then the Court will entertain the action (n),

and if the equitable right is such that the plaintiff could have

enforced it against the defendant if the property had been

here, it is immaterial that the property is not within the

reach of the Court. In Penn v. Baltimore (a), Penn was

owner of Pennsylvania and Lord Baltimore was owner of

Maryland. Disputes between them arose as to the boundaries

of the two provinces, and they entered into an agreement

which purported to settle them. It was held that Lord

Baltimore (who was in England) could be sued here for specific

performance of the agreement (b). Incidentally, then, an

English Court may have to investigate the title to foreign

land, but if the question is merely one of title to foreign land,

a Court of Equity will no more entertain an action than will a

Common Law Court (c).

The rule laid down in British South Africa Co. v. Companhia
de Mozambique (ante) has no application to an Admiralty

action in rem against the owner of a ship which, by negligent

navigation, has damaged a wharf attached to the soil of

foreign territory. An “ action in rem ” of this kind is based

upon the general rule of maritime law that a person whose

property is injured by negligent navigation of a ship has a lien

upon the ship
; i.e,, the ship can be arrested and sold in order

to satisfy damages if they are not paid by the owner (d).

If an act is done aboard ship on the high seas, the law of

the country whose flag the ship is flying solely determines

whether the act is tortious or not (e). This is easy enough

to apply to acts which are confined to the ship itself, but

what if they are external to the ship, e.g., disputes between

two whaling vessels as to the capture of a whale, or between

divers of different ships who are trying to salve a wreck ?

Probably the principle still holds that no action will lie in

(u) Deschamps v. Parkery [1908] 1 Cb. 856.

(o) (1750), 1 Yes. Sen. 414.
(b) Note, however, that the decree was very narrowly limited, in order

to avoid the possibility of making it a mere hrutum fulmen: 1 Vcs. Sen ,

at p. 455, and Supplement, 194.
(c) Re Hawthorne (1883), 23 Ch. D, 743.

(d) The Tolten, [1946] P. 135.
(e) Cheshire, op. cit., 391, considers that if the ship is a foreign one, tlu'n

the plamtifE must piove not only that the delendant’s act was not justifiable

by the law of the flag, but also that it would have been actionable if

occurring in England.



Locality of Tort 181

England unless the act is both tortious according to English

law and not justifiable according to the law of the country

whose flag the ship flies (/). But collisions between ships at

sea are subject to exceptional rules. Even apart from statute

and treaty, it seems that litigation in an English Court as to

such collisions is governed entirely by English law (g). It

matters nothing that one or both of the ships are foreign, or

that according to foreign law the act is not a tort, for the

jurisdiction is based on the fact that “ the high seas . . , are

subject to the jurisdiction of all countries ” (h), and once get

the parties before the Court, that is enough to make the

English maritime law applicable. Such is the law apart from

statutes and conventions ; for these, reference must be made to

the treatises on merchant shipping (i).

§ 81. The law of tort in relation to aircraft has still got

some gaps in it and the following rules suggested by Professor

Sir Arnold McNair are, as the learned author admits, largely

conjectural (j).

(i) Torts over Great Britain or Northern Ireland.—A tort

committed by a person in any aircraft when in the air over

these territories or their adjacent territorial waters is cognisable

as a tort committed on the subjacent land or water. Infringe-

ment of patents is, however, specially provided for by the Air

Navigation Act, 1920 (10 & 11 Geo. 5, c. 80), s. 13 (/c).

(ii) Tarts on or over the high seas,—These are cognisable

in the jurisdiction of any country which can render the tort-

feasor amenable to its jurisdiction by the service of a writ

or notice of a writ. The law applicable in England is either

the Common Law or, if the tort falls within the scope of the

maritime law, then the maritime law. The foundation of the

jurisdiction is the principle cited in the preceding section with

respect to collisions of ships on the high seas. The high seas

are subject to the jurisdiction of all countries, they are not no
man’s land.

(/) Dicey, op. cit., 777—778, and cases there cited. Contra, Cheshire,
op cit., 390—391, who regards English maritime law as the sole test.

ig) Dicey, op. cit., 778—783.

(h) Brett, L.J., in Chartered .Mercantile Bank of India, etc. v. Nether-
lands India Steam Navigation Co., Ltd. (1883), 10 Q. B. D. 521, 537,

(i) E.g., E. Temperley, Merchant Shipping Acts t4th ed. 1932).

(;) Law of the Air (1932), 94—103. See, too, Shaw cross and Beaumont

,

Air Law (1946), para. 569.

(k) Amended by Air Navigation Act, 1936 (26 Geo. 5 & 1 Edw 8 c 44)
Fifth Sched.

§§ 60 , 81 ,

Torts on
aircraft.
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§ 51
. (iii) Torts committed in aircraft in or over foreign land or

waters.—Whether the aircraft be British or not, the general

rule stated in § 50 (ante) applies. If the act is not justifiable

according to the foreign law and is tortious according to

English law, an action in tort will lie in England
;
otherwise

not. The same exception with respect to trespass to foreign

land applies.

(iv) Collisions between aircraft in the air.—In general the

foregoing rules apply, but the chief peculiarity here is that if

the two colliding aircraft bear the nationality of one or more

parties to the Convention on Aerial Navigation, 1919
, or if the

collision occurs over any part of Great Britain or Northern

Ireland, the question of the observance or non-observance of

the Rules of the Convention as to Lights, Signals and Air

traffic, becomes a vital factor in determining the question of

negligence (1).

(v) Collisions between two objects of which one at least is

on the water, e.g., between aircraft and ship. Here there

seems to be little doubt as to the existence of the jurisdiction

on the principles stated above, and the chief difficulties are as

to what particular English Court possesses it and whether it is

maritime law that must be applied. Sir Arnold McNair’s able

discussion of these questions is rather too technical for

reproduction in a students’ book (m).

(/) Law of the Air, 99. The Convention is printed in Appendix A of

Sir Arnold McNair’s book.

{vi} Ibid.y 100—103. Shawcross and Beaumont, op. at., para. 410.

See, too, Air Navigation Act, 1936 (26 Geo. 5 & 1 Edw. 8, c. 44), s. 3;

and Air Navigation Act, 1947 (10 & 11 Geo. 6, c. 18). The Act of 1947
empowers the Crown to make provisions, by Order in Council, for giving

effect to the Chicago Convention on International Civil Aviation, 1944.
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CHAPTER VII

DEATH IN RELATION TO TORT (a)

§ 52. Considered merely as a final catastrophe, death does

not require a separate chapter in the law of tort, but for the

reasons given below it has been maide a separate topic in this

book. In this branch of the law, it has two totally different

aspects ;

—

(i) It may possibly extinguish liability for a tort. Here

the question for discussion is :
“ If I have committed a tort

against you (not involving your death), and either of us dies,

does your right of action survive ?
”

(ii) It may possibly create liability in tdrt. Here the

question is :
“ If I cause your death, is that a tort either

(a) against you, so that your personal representatives can

sue me for it; or (b) against persons who have an interest in

the continuance of your life : e.g., your wife or children ?
”

Now the first question assumes that a right of action

already exists, and the sole inquiry is, “Does it survive? ”

But the second question assumes nothing except that I have

wrongfully caused your death, and the sole inquiry is, “ Is

this a tort ?
”

Logically, therefore, question (i) ought to be relegated to

the chapter on “Extinction of Liability in Tort” (b), and

question (ii) should go to that part of this book which deals

with specific torts under the particular heading “ Torts

Causing Bodily Harm ”. But historically the two questions

have been entangled with one another, and I think that partly

for this reason and partly on the score of convenience they can

be more intelligibly examined by treating them both in one

chapter.

§ 53. (i) Death as extinguishing liability.

Suppose that I have inflicted a tort upon you, and that

either of us dies, does your action survive? The answer to

(fl) In 29 Columbia Law Review (1929), 239—^254, I have examined
the topic at length. That article is the basis of this chapter. American
law for damages for loss of life is admirably summarised by Professor A. L.
Goodhart in 82 Law Journal Newspaper (1936), 293—294, 311—312.

(b) Post, Chap. XXVII.

§§ 52, 83.

Double aspect

of death.

(i) At
ConmioQ
Law, death
extinguished
liability.
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§§ S3, 54. this by the Common Law was “ No ”, but it has been almost

turned into “ Yes ” by statute. . The reason for the Common
Law rule was this. In early times one method of seeking

redress for a felony was an “ appeal of felony This ,was an

accusation brought by the injured party himself and was

much more of. a privata..Qii-civiI proceeding than a public or

crimmaf.jtaie, but it retained enough criminal flavour to make
it cease if either appellor or appellee died pending it. When
the writ of trespass was invented in King John’s reign it had

a close resemblance to an appeal of felony
;
in fact it has been

called “ an attenuated appeal ” (c). Hence trespass, which

was the parent of much of our modern law of tort, began life

with a strong quasi-criminal character and on that ground the

action for it did not survive the death of either plaintiff or

defendant. Nor did there appear to be any injustice in this.

If one has the habit of looking on a wrong as_SQiiiething very

like a crime, it is a natural inference that nobody ought to be

~iiabre 'for it except the man who commiUed it. True, the

argument is not so strong where it is the plaintiff in trespass

who dies. Why should not hi^s.ijccesso.rs sue the defendant

if he_.i&_still alive ? The answer apparently is that the rule

that an appeal perished, whether it was the appellor or appellee

who died, seems to have infected the law as to transmissibility

of the action of trespass, and the infection passed from trespass

to actions in tort generally.

As will be seen below, there were some exceptions at Com-

mon Law and some partial statutory exceptions in 1267, 1292

and 1330, but the fact remains that for five centuries between

1330 and 1833 the law stood still and the general rule held

good ,(d).

Aetio ' x/S S4. Actio personalis (e) nioritur cum persona.—So far I

personalis
j jja,ve said nothing of this maxim. Its connexion with the

morttUT cum _ ®
persona,

j Pollock & Maitland, Hist, of Eng. Law, ii, 526.

(d) Tins JS one of the puzzles of our legal history. The solution of it

seems to be twofold. In the first place it may have been the criminal

hue which coloured trespass for a long time. Crime is a very personal

matter. Death pays all when the criminal is gone. And even if he

survives and^Lis the injured party who dies, surely it is the King and not

the dead man’s representatives who should take up redress. But this

criminal tinge had disappeared from trespass long before 1833. A second
reason is suggested by Sir "William Holdsworth for the persistence of the
rule : H. E. L,, iii, 582—583. Testators often directed their executors to

make good the wrongs which they had done, and even if the tortfeasor died
intestate Ills aduunistrator was bound to devote part of the estate to pious
uses, among which some authorities reckoned restitution for injuries.

(e) The theory that " personalis ” is a mistake for “ poenalis ” is unbound.
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history of the topic must now be examined. It is derived

from neither the Roman Law nor the Canon Law. Bracton

was unjustly accused by a later generation of its parentage.

Others have hinted that Coke invented it, but that is not so,

though it is just the sort of thing that was a savoury bakemeat

in his mouth. I cannot trace it in the Year Books earlier than

1479 (/). It gradually came into use and it was discussed

judicially in Pinchon’s Case (1611) (g) and in Hambly v. Trott

(1776) (h) and in later cases which were concerned not only

with the extinction -of liability for tort by death, but also

with the creation of liability in tort by death ; and it has (I

think wrongly) been put forward in modern times as the reason

for extinction in the one case and for denial that liability can

be created in the. other. In faet, an investigation of the

earlier authorities (i) leads to a very different conclusion,

which is that the maxim is hardly ever mentioned without

being limited to personal torts like qtuI and

in that shape it merely stated in Latin a long-established

principle of which it was neither the historical cause nor the

rational explanation. It was pregnant with a good deal more

mischief than was ever born of it, for it really had no influence

on the rule as to extinction of liability in tort which we are

noyr discussing, nor has it been certainly traced as the origin

of the rule (discussed in § 56, post) that death cannot create

liability in tort, or as having had more than a trifling effect

on its development. Its worst crime is that it has introduced

an element of confusion between these two rules, which, as

was stated at the beginning of this chapter, have nothing to do

with each other and which really belong to different branches

of the law of tort. Like some other Latin maxims which

have been invented or adopted by our law, we ' should have

missed nothing if it had never found its way there.

§ 55. Exceptions.—yVe now pass to the exceptions to the

rule that death extinguishes liability in tort.

(1) At Common Law.—The two chief (fc) ones are :

(/) Y. B. Mich. 18 Edw. 4, f. 15, pi. 17.

(g) 9 Eep. 86, 87 a.

(h) 1 Cowp. 371.
(i) Examined in 29 Columbia Law Review, 244—249.
(tc) There were minor ones .- e.g., the writ quod pcrmittat prostentere lor

nuisance ; Y. B. Hi). 17 Edw. 3 (Rolls Series), 148—152. See, for others,
ibid., 190—191, and Bacon's Abridgment (7th ed. 1832), tit. Executors
and Administrators (0), 2: Williams, Executors and Administrators
(12th ed. 1930), ii, 1131—1134.
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Exceptions
to rule (i)

(1) At Com
mon Law
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§ 6S.

(a) Contract.

(b) Enrich-
ment of

tortfeasor's

estate.

'/'(a) Actions on contract. This was recognised to be law at

least as early as 1611, “ for death is no discharge of . . . debt

;

and it would be a great defect in our law, that no remedy

should be given for it^ (1). It may seem that this exception is

relevant to the law of contract and not to the law of tort, but

it must be recollected that most of our rrmdprn Injg of contra ot

had its_^giaJiL.tort.

^(b) Where property, or the proceeds or value of property,

belonging to the plaintiff have been appropriated by a person

since deceased and have been added-_tt>—his own estate or

moneys, the plaintiff can sue the deceased’s personal repre-

sentatives (executors or administrators) for the recovery of

such property, its proceeds or value.

Thus in Sherrington's Case (1582) (m), the executors were

held chargeable for one hundred oaks and twenty oxen which

the testator had wrongfully taken away from the claimant’s

land. The exception is much older than Sherrington’s Case, for

Bracton drew a distinction between a penal obligation which

was wiped out by death and an obligation to restore property

which was not (n). And this principle was worked out in

the law of actions. One of the oldest remedies for the recovery

of goods wrongfully detained by another person was

This action survived against the executors of the detainer.

Perhaps one reason why it did so was that it had not the

criminal taint of the action of trespass. But another reason

regarded the matter from a different angle. It was said that

the executor was obliged by law to know what were the goods

of the testator and that he had no right to retain those which

were not (o). In the seventeenth and eighteenth centuries

detinue was practically superseded by the acdop for trover,

and as trover was distinctly delictal in character, the executor

could not be compelled to make restitution by it
;

it vanished

with the wrongdoer’s death (p). But meanwhile the idea had

sprung up that the executor’s duty to restore was based on

an implied contract or upon quasi-coUtract and that he could

therefore b^made liable to restore the’ property in an action of

assumnsit/

(l) Pinchon's Case, 9 Kep. 86, 88 b.

(m) Sav. 40.

(n) De lefjibus Anghcc, fl. 101 a. 10*2 n

(o) Holdsworth, H. E. L., iii, 576—583, where the history of the excep-
tion is traced.

(p) Hambly v. Trott (1776), 1 Cowp. 371.
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The exact extent of the executor’s obligation under this

heading was somewhat obscure until 1883, when the Court of

Appeal clarified it in Phillips v. Homfray (q). There the

deceased had wrongfully taken a quantity of minerals from

under the plaintiff’s farm. The plaintiff claimed from his

executors (1) the value which the minerals had at the pit’s

mouth ; (2) compensation for use by the deceased of the

passages in the mine for the purpose of bringing the minerals

to the pit’s mouth
; (3) compensation for injuries to these

passages. The injuries had been committed more than six

months before the deceased’s death, so that the Civil Pro-

cedure Act, 1833 (infra), had no application (r). The Court of

Appeal were unanimous in holding that claim (1) was good

on the principle stated at the head of this sub-section. They

were also agreed that claim (3) was bad, for it was a claim

for trespass and that had perished with the testator. But it

was only by a majority that they held that claim (2) was also

bad. If it were founded on trespass, it was based on a liability

which death had extinguished; if on quasi-contract, it was

unsound, for quasi-contractual obligation depended upon

enrichment of the deceased’s estate and his mere use of the

passages had added nothing to it. A less technical reason

was the unfairness of making executors liable for indirect

benefit to the deceased’s estate which was quite untraceable

in specie and was probably incapable of assessment in money
without plunging them into litigation (s).

(2) statute.—The statutory exceptions are now
embodied principally in the Law Reform (Miscellaneous Pro-

visions) Act, 1934 (infra). It replaced and amended the

provisions of some earlier enactments which are briefly noticed

here (t).

(a) An Act of 1330 (u), as amended by an Act of 1351

—

(q) 24 Ch. D. 439.

(r) Since the Law Beform (Miscellaneous Provisions) Act, 1934 (24 & 25
Geo. 5, c. 41), s. 1 (3) (a), the action would have been maintainable because
proceedings for it were pending at the date of deceased’s death. It had
been commenced in 18G6 and he died in 1881 ; and by the Act it is sufficient

if the proceedings were pending or if the cause of action arose not earlier
than six months before his death.

(«) 24 Ch. D. 454—456.
(t) The Statute of Marlborough. 1267 (52 Hen. 3, c. 59), and an Act of

1292 (20 Edw. 1, st. 2)—its authenticity is doubtful—made very partial
exceptions. .Both have been repealed.

(u) 4 Edw. 3, c. 7.

§ 3S.

(2) By
statute.

(a) Act of

1330.



188 The Law of Tort

§ 55.

(b) Act of

1833.

(c) Law
Reform Act
of 1934.

1352 (a), and expanded by interpretation (b) enabled the per-

sonal representatives to sue for any injury done to the personal

estate of one since deceased. This legislation was replaced by

the Administration of Estates Act, 1925 (c).

(b) Civil Procedure Act, 1833 (d). This enactment filled up

most of the gaps left by the Act of 1330, at any rate so far as

injuries to property were concerned. Its provisions on this

point were embodied in the Administration of Estates Act,

1925 (e), and, as they have ceased to be law, they can be

relegated to a footnote (/).

(c) The Law Reform (Miscellaneous Provisions) Act, 1934

(24 & 25 Geo. 5, c. 41).

This Act repealed the Administration of Estates Act, 1925,

on the points mentioned above. The chief reason for the Act

of 1934 was the fact that the defects of the existing law were

forced upon the attention of the Legislature by the growth of

motor traffic, just as, a hundred years ago, the growth of rail-

way traffic led to the passing of the Fatal Accidents Act, 1846.

But in 1934 the evil was worse, for where the railway slew

its scores the motor vehicle killed its hundreds. A specially

hard case was that of a person severely injured or killed by

the negligence of a motor driver who himself was killed in the

accident. Nothing was recoverable by the survivor (or his

representatives if he were killed) against the estate of the dead

tortfeasor, and it often happened that the man injured or

(a) 25 Edw. 3, st. 5, s. 5.

(b) Summarised by Bramwell, L.J., in Twycross t. Grant (1878), 4

C. P. E. 40, 45.

(c) 15 Geo. 5, c. 23, s. 26 (1). (d) 3 & 4 Will. 4', c. 42, b. 2.

(e) 15 Geo. 5, c. 23, b. 26 (2), (5).

(/) (1) The personal representative could maintain for any injury com-

mitted to the real estate of the deceased within six months before his death

any action which the deceased himself could have maintained, but the action

niubl be brought uilhin one year alter his death.

(2) An action might be mamtamed against the personal representative

of a deceased person for any wrong committed by the deceased within six

months before his death to another person’s real or personal property, but

the action must be brought within six months after the personal representa-

tive had taken out representation.

As to (2j it was held that where the injury was a continuing one, such as

obstruction of ancient lights, it was immaterial that the wrong commenced
more than six months before the injured person’s death provided that it

lasted into that period and that ihe action was brought within si.x months
after the representatives had taken out representation; Jenks v. Cltfden,

[1897J 1 Ch. 694. This rule was applied m Woodhouse v. Walker (I860j,

0 Q. B. X). 404, to permissive waste, the assumption being that it was a

tort. The same result was reached m Jay v. Jay, [1924] 1 K. B. 826, by
holding fbat an action for such waste was not based on tort and that the
Civil Procedure Act, 1833, had therefore no application to it at all.
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killed by the deceased’s negligence had not insured himself § 55.

against injuries or death. The Road Traffic Act, 1930 (g),

made it compulsory upon owners of cars to insure against

“ third party ” risks, and it was seen that if this provision

was to be of any use to the third party who was injured or

killed in a case like that above, provision must also be made
that death of the wrongdoer should not affect his remedy.

The Act of 1934 was therefore passed and it may be thus

summarised :

(1) All causes of action subsisting against or vested in any 1(1) Survival

person on his death shall survive against or, as the case may actfon.^^^

be, for the benefit of his estate (h). But this does not apply I

to causes of action for (i) defamation, or (ii) seduction, or
j

(Hi) inducing one spouse to leave or remain apart from the
j

other, or (iv) damages for adultery («). ^
The earlier law had limited the surviv^kof actions to torts

affecting property. The Act of 1934 extends such survival

to torts affecting the person, subject to the exceptions Just

mentioned.

Judicial interpretation of the Act in Roseju-Ptrrd (k) shows

that it preserves a cause of action which the injured party

had before he died. The Act does not create a cause of action

for death itself and it does not alter the Common Law rule

that no such cause of action exists, apart from exceptions,

statutory and otherwise (discussed in § 56, post). This

proposition is well illustrated by negligence which causes the

death of the injured party. Let us suppose, first, that A’s

negligence, although it does not kill B, nevertheless injures \

him so seriously that it shortens his expectation of life
;
the

\

Court of Appeal held in Flint v. Lovell'ij), before the passing

of the Act, that this diminished expectation of life could be

included as damages in B’s action for negligence against A (m).“^

Next, suppose that B actually dies as the result of A’s

(g) 20 & 21 Geo. 5, c. 43, Ft. II.

(?i) For the appointment of an administrator where there is no personal

representative, see Simpson^ In the Estate of, [1936] P, 40.

(i) 24 & 25 Geo. 5, c. 41, s. 1 (1) A.*? to payment into Court, see Dawson
V. Spaul (1935), 152 L. T. 441.

{k) [1937] A. C. 826 (W. Cases, 71).

{1) [1935] 1 K. B. 354.
(m) MacKinnon, J., m Slater v Spreag, [1936] 1 K. B. 83, regarded

Flint V. Lovell as applicable only where mental anguish is caused to the
injured party by the prospect of an earlier death, and he refused to allow
any damages under this head where the person was unconscious from the
moment of injury until death, but this view is untenable since Rose v. Ford,
supra.
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§ 38- negligence. In that event, the cause of action for negligence

which arose in B’s lifetime is preserved by the Act of 1934

and the claim for damages for loss of expectation of life is

therefore equally preserved; such was the decision in Rose v.

Ford. But the Act does not erect the infliction of death into

a new tort; under it, death does not create a cause of action,

but is merely the necessary fact that makes it possible for an

existing cause of action to survive.'^

In Rose v. Ford (n), the defendant negligently caused a

collision of motor cars in which X, a young woman, was

severely injured. Two days after the accident her leg had to

be amputated. Four days after the accident she died as the

result of her injuries, having been unconscious nearly all the

four days. X’s father sued under the Act of 1934 for the

benefit of her estate, claiming damages for (i) X’s pain and

sufiering; (ii) X’s loss of her leg; (iii) diminution of X’s

reasonable expectation of life. The House of Lords held as

to (i) that damages must be limited to the four days during

which X survived the accident and they fixed them at £20;

(ii) that X would have been entitled to only nominal damagesi^

(40s.) for the loss of her leg, because she survived the amputa-

tion only two days, and that her father could recover no more

than that for the benefit of her estate; (iii) that the father

could recover damages (£1,000) for X’s loss of expectation of

(

life. In a later decision, Lewis, J., held that the cause of

action survives even if there be but a split second between the

injury and the ensuing death (o). The learned Judge com-

mented on the extreme difficulty of proving that any death

was instantaneous, and hinted tl^t this might to some extent

stultify the view in Bose v. F(^d that the Act pf 1934 does not

make death itself a cause of action.y
I The mode of assessing in terms of money a “ reasonable

(expectation of life ” has caused Judges and juries a good deal

of difficulty in the numerous actions that have been tried

since Rose v. Ford (p). In Benham v. Gambling (q), the

House of Lords laid down rules with respect to this which may
be thus summarised : (i) The thing to be valued is not the

(n) [1937] A. C. 82B (W. Cases, 74).

(o) Morgari v, Scoulding, [1938] 1 K. B. 786. See 57 L. Q. R.*462.

(p)

The cases are colJected m English and Empire Digest, Supplement,
1941, title “Negligence”, Nos. 953fc^953t. Cf. 16 Canadian Bar Beview
<1938), 119—132 (E. A. Brewin)

;
193—201 (Dr. C. A. Wnght),

iq) [1941] A. C. 157 (\Y. Cases, 82).
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prospect of length of Hays but of a predominantly happy life. § 55.

Therefore the actuarial test is not of much valueT^thou^ it

may be relevant, e.g., in cases of extreme old age. (ii) The

capacity of the deceased to appreciate that his further life

would bring him happiness is irrelevant; the test is objective,

not subjective, (iii) Damages are in respect of loss of life, not

of loss of future pecuniary prospects."/ (iv) Assessment is so

difficult that very moderate damages should be given, and

even less for a very young child, because its future is so

uncertain (r).X(v) Wealth and social status must be ignored,

for happiness does not depend on them. This decision prob-

ably stemmed the rising tide of actions that inundated the

Courts in consequence of Rose v. Ford; many of them were

largely of the “ gold-digging ” type in the sense that they

would probably not have been brought if the amount of

damages likely to be recovered were small, and the House of

Lords have now said that they will be small (s).

(2) Where a cause of action survives, the damages recover- (2) Damageg

able for the benefit of the estate (i) shall not include exemplary

damages ;

"(ii) shall, if the cause of action is infliction of death,

be calculated without reference to any loss or gain to the

deceased’s estate consequent on his death, except that funeral

expenses may be included (t).

The commonest application of the rule in 2 (ii) is that it

makes irrelevant any gain to the deceased’s estate from a

policy of insurance. Another application is that it prevents

A’s executors from recovering damages in the following case :

A contracts with B to paint B’s portrait for £500. The

picture is half-painted when C kills A. A’s executors cannot

recover from C any part of the £500 which A would have

earned if he had lived to complete the picture. Nor can

they recover anything from B on the contract with him, for it

was an entire contract the remuneration for which was £500

only if the contract were entirely performed, otherwise

nothing (w).

(r) In Benham's Case the House reduced an award of £1,200 in respect
of a child, two and a hall years old, to £‘200.

(i) It IS certain that the money recoverable is not a solatium for wounded
feelings of the surviving relatives, comparable to that in Scots law : see
57 L. Q. R. (1941), 153, 297. Langton, J., suggested a reform of the law
as to loss of expectation of life in 58 H. Q. E. (1942), 53—60.

(t) S. 1 (2).

(u) It has been questioned whether “ exemplary damages ” in 2 (i)

include a solatium.
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§ 55.

^3; Time
limitation

(4)
" Subsist

lug " action.

(3) No proceedings in tort are maintainable under the Act

against the estate of a deceased person unless’ either (a) the

proceedings were pending against him at the date of his death,

or (b) the cause of action arose not earlier than six months

before his death and proceedings are taken in respect thereof

not later than six months after his personal representative took

out representation (n).

The chief amendment here is the introduction in (a) of

an alternative to the very brief period of six months allowed

by (b); (b) itself is taken over from the earlier legislation. As

to proceedings for the estate of a deceased person, apparently

the Limitation Act applies {post, § 188).

(4) Where damage has been suffered by reason of any act

or omission in respect of which a cause of action would have

subsisted against any person if that person had not died

before or at the same time as the damage was suffered, there

shall be deemed, for the purposes of this Act, to have been

subsisting against him before his death such cause of action in

respect of that act or omission as would have subsisted if he

had died after the damage was suffered (a). It would seem

that this clause contemplates two types of cases :

—

(i) Death of A simultaneous with his tort to Suppose

that A, negligently driving his car, collides with, and injures.

B, and that A is killed instantly. B can sue A’s executors

under this clause, which provides that the cause of action must

be regarded as arising before A’s death. B cannot sue under

the clause discussed under (1) above, because his cause of

action cannot be said to have been subsisting against A at

the death of A, for A’s death was coincident with the harm

which he inflicted. Moreover, the clause will be useful in

cases where A did in fact die after he had inflicted the harm,

but within such a short time that B may find it practically

impossible to prove that the death and the harm inflicted were

not simultaneous.

(ii) Damage to B which emerges only after A’s death.

A, negligently driving his car, collides with B’s car at 3 p.m.

B is uninjured, but his car is put out of action. A dies at

8.30 p.m. B misses a professional engagement at 5 p.m.

because his car ' is injured and thereby suffers additional

(B) S. 1 (3).

(a) S. 1 (4).
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damage. B can claim for this additional damage, although A
died before it was sustained.

(5) The rights conferred by the Act are in addition to, and

not in derogation of, any rights conferred on the dependants

of deceased persons by the Fatal Accidents Acts, 1846 to 1908,

or the Carriage by Air Act, 1932 (b), and so much of the Act

of 1934 as relates to causes of action against the estates of

deceased persons shall apply in relation to other causes of

action not expressly excepted from the Act (c).

It will be seen when we come to deal with the Fatal

Accidents Act, 1846 (post, p. 197), that the action there is for

the benefit of certain relatives of the deceased. Under the Act

of 1934 the action is for the benefit of the deceased’s estate (in

which not only relatives but also creditors and beneficiaries

under his will may be interested). Thus the actions under the

two statutes are diversis respectibus. But damages are not

recoverable twice over; thus, in assessing damages under the

Act of 1846, any beneficial interest derived by a dependant

from the estate of the deceased, by reason of its increase by an

award under the Act of 1934, must be taken into account
; and,

conversely, if an award has already been made under the Act

of 1846 the recipient of it may have his claim under the Act of

1984 reduced if the deceased died intestate and he succeeds to

the deceased’s estate (d).

§ 56. (li) Death as creating liability.

If one man wrongfully kills another, is that a tort

(a) against the person killed
; or (b) against persons who have

an interest in the continuance of his life ? We must discuss

these questions separately.

The rule has two entirely different applications.

(a) The infliction of death is not, as such, a tort against the

person killed, y'

The reason for this rule takes us back once again to the old

appeals of felony (e). The appropriate remedy for them was
trial by battle, and if the appellee were defeated he. was
hanged forthwith. Now if A killed B, and were appealed of

(6) 22 & 23 Geo. 5, c. 36, Sched. II,

(c) 24 & 25 Geo. 5, c. 41, s. 1 (5).

(d) Davies v. Powell Duffnjn Collieries, Ltd., [1942] A. C. 601; Elhs v.
Raine, [1939] 2 K. B. 180; May v, McAlpine d Sons (1938), 54 T. L. R.
850. As to contributory negligence, see the Law Reform (Contributory
Negligence) Act, 1946, s. 1 (4).

(e) 29 Columbia Law Review, 239—241.

§§ 53, 36,

(5) Right of

action is

cumulative.

(ii) Death.

At Common
Law; death
did not create

liability.

(a) Infliction

of death is

not a tort

against
deceased.

W.T. 18
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§ S6.

(b) Nor
against third

parties.

homicide by B’s relatives and were defeated in battle, his

prompt hanging would have made any claim against him for

damages impossible. But if A were pardonM by the King

(as was usual if the homicide were by misadventure) that

might save him from indictment but it did not destroy the

relatives’ right of appealing him, and they might make them-

selves extremely disagreeable by a threat of appeal unless A
paid them money. And thus sprang up a singular form of

white-washed blackmail, for bargains of this sort between the

relatives and A were sanctioned by the Courts (/). Perhaps

these stifled appeals gave the relatives all they needed and

Professor Holdsworth (g) shrewdly suggested that this may
have been the reason for the late survival of appeals in our

law {h).

(b) Loss resulting to third parties by the infliction of death

is not a tort. This is commonly known as “ the rule in Baker

v. Bolton

TEerefore if A kills B, C, who had an interest in the

continuance of B’s life, cannot at Common Law recover

damages against A for the loss of B.

Now C may have had such an interest either because B
was a relation of his, such as his father or son, or because

B was one of his servants.

There is no lack of authority for the inability of a husband or

parent to sue for the loss of services occasioned by the killing of

his wife or child. The law may have been otherwise at one

time (i), but the inability to sue was recognised in 1808 by Lord

Ellenborough, in Baker v. Bolton (k), where he ruled that “ in

ja eivil court, the death of a human being could not be

complained of as an injury ”. The plaintiff and his wife were

passengers on the top of the defendants’ stage-coach which

was upset by the negligence of the defendants, “ whereby the

plaintiff himself was much bruised, and his wife was so severely

(/) Pollock & Maitland, Hi&t. ot Eng. Law, li, 482—485.

(g) H. K. Ij,, 11, 36’2—3G‘l.

(h) Whether the Fatal Accidents Act, 1846, ought to be classihed as an
exception to lule (a), siqira, or to rule (b), mfray or to both, is an open

question. The wording of the Act points in one direction, its judicial inter-

pretation in another. Upon the whole, we prefer to treat it as an exception

to rule (b).

--hj Y. B. Mich. 43 Edw. 3, f. 23, pi. 16; also in 44 Lib. Ass. pi. 13.

Higgins ^ Br&cher (1606), Yelv. 89, was probably not a decision on
destructiofn by death of the husband’s claim in respect of his wife’s

consorfiuW^nd services.

(fc) 1 CaiSn. 493.
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“hurt that she died about a month after The plaintifi

recovered £100 for his own bruises and for the loss of his wife’s

society up to the moment of her death, but nothing for such

loss after that event. ^
Baker v. Bolton was only a ruling at nisi prius, not a single

authority was cited and the report is extremely brief. In

so far as Lord Ellenborough’s dictum related to the loss of

the deceased’s services, it is said to have sprung from the rule

that, where the same facts constitute a felony and a tort no

action is maintainable for the tort unless there has been a

prosecution for the felony (1). But nowadays the right of

action in such circumstances is merely suspended, not

destroyed, and indeed it is not clear that it ever was

destroyed (m)
;

so this reason, if it ever existed, has dis-

appeared. In so far as the dictum was general, its basis can

only be conjectured. At any rate, an aetion in respeet of

death (apart from a claim for loss of services occasioned by it)

had never been successfully maintained down to Baker v.

Bolton (n).
. _ y

The rule in Baker v. Bolton was upheld in subsequent cases.

In Osborn v. Gillett (o), E, the plaintiff’s “ daughter and

servant ” was killed by the negligent driving of the defendant’s

servant and the plaintiff claimed damages for the loss of E’s

service and for her burial expenses. It was held against the

powerful dissent of Bramwell, B., that nothing was recoverable

under either head (p). It was confidently expected in some

quarters that the decision would be overruled at the first

opportunity, but it was upheld by the Court of Appeal in

Clark V. London General Omnibus Co., Ltd. '(q), where the

claim for funeral expenses was denied on the additional ground

that the father was probably bound to bury his daughter

in any event (r)
;
and by the Ifcuse of Lords in Admiralty

Commissioners v. S.S. Amerika \s). In that case a submarine

of the Royal Navy was run into and sunk by the negligence

(0 Holdsworth, H. K. L., iii, 331—336, 676—677, and m 32 L. Q. R.
(1916), 431—437.

(m) Ante, § 39.

(n) 29 Columbia Law Review, 352—253.

(o) (1873), L. R. 8 Ex. 88.

(p) It is not clear why the action should not have been maintainable
under the Eatal Accidents Act, 1846, post, p. 197. Scrutton, L.J., in

Berry Humm. [1915] 1 K. B. 627 ,
632—633.

(g) [1906] 2 K. B. 618.
(r) Ibid. 659, 663—664.
(s) [1917] A. C. 38.

§ S6.
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§§ 66 , 87 .

Exceptions

:

(1) At Com-
mon Law.
Contracts.

of the steamship Ameriha. The Admiralty Commissioners

granted pensions to the relatives of those who were drowned

in the submarine and then claimed the capitalised amount of

the pensions from the owners of the Ameriha. The claim

failed, first, because of the rule in Baker v. Bolton, secondly,

because the damages were too remote, since the pensions were

not paid under any legal obligation upon the Admiralty, but

were voluntary disbursements in the nature of compassionate

allowances. With this second ground we are not here con-

cerned, but why the rule in Baker v. Bolton should have been

followed except on the ground of vis inertiae it is difficult to

see. The historical arguments of two of the noble and learned

lords are unconvincing (t).

/ There is no doubt that the rule in Baker v. Bolton prevents

a master from suing for the loss of service caused by the

tortious slaying of the servant; nor has the Act of 1934

altered this («). It is true that until The Ameriha in 1916

no case is traceable in the reports in which a master sought

to recover damages for the loss of a servant stricto sensu. In

all cases before that decision the “ servant ”
killed was related

either as a wife or as a child to the plaintiff. Outside these,

not only was such an action never successful, but it was

apparently never even attempted (a).

§ 57. Exceptions to the rule in Baker v. Bolton.'^

(1) At Coynvion Law.—Where the action is for loss of

services by death created by a breach of contract between the

plaintiff and the person who inflicted the fatal injury, the rule

(t) Lord Parker of Waddmgton and Lord Sumner. See Professor Holds-

worth in Hist, of Eng. Law, iii, 676—677, and in 32 L. Q. R. (1916), 431

—

437.

(u) Rose V. Ford, [1937] A. C. 827, 833, 850—852.
(a) 29 Columbia Law Review, 250—252. Why this was so can only be

conjectured. It may have been because the killing would often be felonious

(Holdsworth, H. E. L., iii, 434) and conviction of the felon with consequent
forfeiture of his property made it futile to sue him; or because, if the killing

were not felonious or if the alleged felon were not convicted or were par-

doned, other servants were procurable with sufficient ease to make the death

of one no outrageous grievance to his employer.
I have said that actio personalis moritur cum persona had really very

little effect on the history of death as an element in either destroying or in

creating liability in tort, and I must add here that, whatever may have been
the iniquities of this maxim, it was not even mentioned in Baker v. Bolton,
nor had it any real effect in producing the decisions which upheld that case:
Osborn v. Gillett (1873), L. R. 8 Ex. 88 (if attention be confined to the
judgments); Clark v. L. G. 0. Co., [1906] 2 K. B. 648; Admiralty Com-
missioners V. S.S. Ameriha, [1917] A. C. 38 (Lord Sumner, at p. 60). But
in Seward v. Vera Cruz (1884), 10 App. Cas. 59, 67, 70, Lord Selborne,
L.C., and Lord Blackburn were misled as to its historical effect.
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in Baker v. Bolton does not apply. In Jackson v. Watson'(b) § 87.

the plaintiff bought from the defendant tinned salmon. His

wife ate some of it and died. He sued for the loss of her

services and the Court of Appeal held that the action was

maintainable, for the wife’s death was no essential part of

the action but only an element in ascertaining the amount of

damages for the bi%ach of contract.

(2) By Statute.
(2 ) By
istatut©.

(a) The Fatal Accidents Act, 1846.—When railways were (a) Fatal

coming into use in England, fatal accidents multiplied apace,

and this made reform of the law imperative
; as it stood, if

there was to be an accident at all, the more people who broke

their necks instead of being merely injured in it, the better

for the railway company
;

for, while injured survivors could

recover heavy damages, the relatives of those who died could

recover nothing. In 1846, the old Common Law rule was

greatly modified by the Fatal Accidents Act (c), which is

often referred to as Lord Campbell’s Act.

It provides that whenever the death of a person is caused

by the wrongful act, neglect or default (d) of another, such as

would (if death had not ensued) have entitled the injured

person to sue and recover damages in respect thereof, then the

person who would have been liable if death had not ensued

shall be liable to an action for damages, although the death

shall have been caused under such circumstances as amount
to a felony. This last proviso releases the person suing from

the necessity of prosecuting for the felony before he sues on

facts amounting to a tort (e).

The persons who are entitled by the Act to sue are the |Who can sue.

executor or administrator of the deceased for the benefit of I

the deceased’s wife, husband, parent, child, grandparent, ’

grandchild, step-parent and step-child y). The action must
be commenced within twelve calendar months of death (g).

(b) [1909] 2 K. B. 193.

(c) 9 & 10 Vict. c. 93.

(d) Held, in Grein v. Im'perial Airways y Ltd., [1937] 1 K. B. 50, to

include breach of contract as ^^eIi as tort.

(e) Ante, p. 160.

(/) Ss. 2, 5. A posthumous child is included : The George and Richard
(1871), Li. B. 3 Ad. & E. 466; a bastard child was not {Dickinson v. N. E.
Ry. (1863), 33 L. J. Ex. 90), but is now, under the Act of 1934. It ia

immaterial that the deceased was an alien, provided he was otherwise quali-
fied to sue: Davidsson v. Hill, [1901] 2 K. B. 606.

(?) S. 3.
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§ 67.

The Act
created a
new action.

An amending Act of 1864 (h) enables the persons mentioned

to bring the action themselves if the executor or administrator

does not sue within six months of the deceased’s death. The

Law Reform* (Miscellaneous Provisions) Act, 1934 (24 & 25

Geo. 5, c. 41), s. 2 (1), allows the remedy to parents or grand-

parents or children or grandchildren of the deceased person

even if the relationship were only illegitimate or adoptive.

Although the Act indicates that no action is maintainable

unless the deceased person himself could have sued, it has

been said that the action is “ new in its species, new in its

quality, new in its^rineiple, in every way new ” (i), and in

Pyrn V. G. N. Rij . (k) it was held that the expressions in the

Act about the deceased person being entitled to sue do not

refer to the nature of the loss or injury sustained but merely

to the circumstances in which the bodily injury arose and the

nature of the wrong of which complaint is made. The result

is that, provided the deceased had a cause of action, damages

are often recoverable under the Act which the deceased himself

could not possibly have recovered. His capacity to have sued

is relevant only in connexion with defences that might have

been pleaded against him if he had lived. Thus no action

lay under the Act if his claim would have been barred by

his contributory negligence (Z) ; or if by contract or agreement

with the defendant he had precluded liablity for the type of

harm inflicted on him (m) ;
but if the contract merely limits

the amount which is recoverable (e.g., a workman’s railway

ticket limiting liability for accidental harm to £100) and the

deceased did not in his lifetime discharge the defendants from

their liability, the action of the relatives is not barred, and

quite possibly they may recover more than this limited

amount; for he could have sued for some damages, and that is

enough to give them a new and distinct cause of action in

respect of which damages are estimated on an entirely different

basis (n). Again, the action is barred if before his death he had

(h) 27 & 28 Vict. c. 95, s. 1.

(il Lord 131ackburn, in Seward V. Vera Cruz (1884), 10 App. Gas. 59,

70—71.
(k) (1862), 2 B. & S. 759; 4 B. & S. 396.

(() Senior v. Ward (18.59), 1 E. it E. 385; Wright v. M. Ry. (1884), 51

L. T. 539.

(m) Haigh v. Royal Mail Steam Pachet Co., Ltd. (1883), 52 L. J. Q. B.
640; The Stella, [imK)] P. IGl; Griffiths v. Dudley (1882), 9 Q. B. D. 357.

(n) Nunan v. S. Ry., [1924] 1 K. B. 223.
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accepted compensation in full satisfaction of his claim (o)

;

although a mere agreement that the liability of the defendant

shall not exceed a certain sum will not limit the claim of the

dependants if the deceased did not in tact accept compensa-

tion (p). So, too, his claim may have been barred by lapse of

time under some statute of limitation (q); but if it was not

thus barred at the date of his death, it is probably law that the

period of time which has already run has no effect whatever on

the claim of the relatives, and that the year within which they

must pursue it begins at his death (r).

These and other eases show that, in order to decide whether

the deceased’s claim has been destroyed, “ the piinctiim,^

temporis at which the test is to be taken is at the moment
of death, with the idea fictionally that death has not taken^

place ” (s). If at that moment he either had no cause of

action or a defective one, his relatives will have none. But

if he had one, many other authorities show that the action

open to the relatives under the Act has nothing whatever to do

with his claim.

The Act itself is remarkably reticent about what is

recoverable and the Courts have had their hands pretty full in

implementing it on this point. All that it expressly provides

is that the jury may give damages in such proportions as they

think fit to the various persons on whose behalf the action is

brought (t), but it “ does not in terms say on what principle

the action it gives is to be maintainable, nor on what prin-

ciple the damages are to be assessed
;
and the only way to

ascertain what it does, is to show what it does not, mean
So Pollock, C.B., in Franklin v. S. E. By., and the learned

Chief Baron then adopted the test that damages must be

calculated “in reference to a reasonable expectation of]

pecuniary beneftTaS of right, or otherwise, from the continuance

(o) Read V. G. E. By. (1868), h. R. 3 Q. B, 555. Apparently the

liability in tort is destroyed from the moment at which his agreement to

accept compensation is made, even before the money is paid : British
Russian Gazette, etc., Ltd. v. .issociated Newspapers, Ltd.. [1933] 2 K. B.
616,

(p) Nunan v. S. Ry., [1924] 1 K. B. 223; Grein v. Imperial Airways,
Ltd., [1937] 1 K. B. 50.

(g) Williams v. Mersey Docks and Harbour Board, [1905] 1 K. B. S04.
(r) Contra, Marltey v. Tolworth, etc., Board, [1900] 2 Q. B. 454, but it

was disapproved by the Judicial Committee in British Columbia Electric
By. v. Gentile, [1914] A. C. 1034, and was not followed in Venn v.

Tedesco, [1926] 2 K. B. 227.

is) British Columbia Electric Ry, Case (last note), at p. 1041.

(t) S. 2.

§ 87 .

What IB

recoverable.
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§ S7. of the life ” (u). If, therefore, the relations have suffered

only nominal damages, or none at all, they can recover

nothing (a). Where a son, who worked for his father at full

wages under a contract, was killed, his father was held to

have no claim; for though he had lost the son’s services he

could not prove that he had lost any pecuniary benefit since

he had paid full wages for them' (b). Further, the principle

excludes anything like a solatium for mental suffering and

anguish for the loss of the deceased, for that would lead to

awkward inquiries as to the claim of a child who was unborn,

unfilial or a lunatic (c). Nor is a mere speculative possibility

of pecuniary benefit sufficient, as where the person killed was

aged four years and his father proved nothing except that he

had intended to give the child a good education (d).

j

Again, nothing was recoverable for funeral and mourning

Expenses, for there is nothing in the statute which refers “ to

the cost of the ceremonial of respect paid to the memory of

the deceased in his funeral, or in putting on mourning for his

loss ” (e). But the Law Reform (Miscellaneous Provisions)

Act, 1934, s. 2 (3), now makes recoverable funeral expenses

that have been incurred by the parties for whose benefit the

action is brought.

On the other hand, there may be a reasonable expectation

of pecuniary benefit although the relatives had no legal claim

to support by the deceased, as where a son who was killed had

voluntarily assisted his father in the father’s work (/), or

where he once gave him money during a period of unemploy-

ment (g), or where a wife who was killed had gratuitously

performed the ordinary household duties (h). Indeed, it is not

necessary that the deceased should have been actually earning

anything or giving any help, provided there is a reasonable

probability, as distinct from a bare possibility, that he will do

so ; as where the deceased was a girl of sixteen years who lived

with her parents, was on the eve of completing her apprentice-

(u) (1858), 3 H. & N. 211, 213—214. The italics are mine.

(a) Duckworth v. Johnson (1859), 29 L. J. Ex. 257.

lb) Sykes v. N. E. Ry. (1875), 44 E. J. C. P. 191.

(c) Blake v. M. Ry. (1852), 18 Q. B. 93, 110.

(d) Barnett V. Cohen, [1921] 2 K. B. 461.
(e) Dalton v. S. E. Ry. (18-58), 4 C. B. (n.s.) 296, 306, Clark V. London

General Omnibus Co., Ltd., [1906] 2 K. B. 648.

(f) Franklin v. S. E. Ry. (1858), 3 H. & N. 211.

(g) Hetherington v. N. E. Ry. (1882), 9 Q. B, D. 160.
(h) Berry v. Humm, [1915] 1 K. B. 627.
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ship as a dressmaker and was likely in the near future to earn §

a wage which might quickly have become substantial (i).

Assuming that a reasonable expectation of pecuniary

benefit can be proved, it may nevertheless be reduced in

amount by circumstances, such as the award of a Crown

pension to a wife on her husband’s death (/c). But by the

Fatal Accidents (Damages) Act, no reduction is to

be made on account of “ any sum paid or payable on the death i

of the deceased under any contract of assurance or insuranceJ

whether made before or after the passing of this Act ” (m).

Liability under the Fatal Accidents Act does not cancel

liability on other grounds, and damages may be recoverable

both under the Act and on one of these other grounds. In

Leggott V. G. N. Ry.^(n), a season-ticket holder on the

defendants’ railway was injured by their negligence and died

a few months later. His widow sued as administratrix under

the Fatal Accidents Act and recovered compensation. She

then brought a second action as administratrix for the

expenses of medical attendance to her husband during the

period between the accident and his death and for damages

for the loss which he had sustained by not being able to

attend to his business. It was held that the first action was
no bar to the second. In the first action she was suing on

behalf of herself as a beneficiary under the Act, while in the

second she was suing on behalf of her husband for the breach

of contract with him which the defendants had committed

—

a cause of action preserved by the Act of 1330 (ante, § 55).

(b) The Employers’ Liability Act, 1880 (o), and the (b) Acts of

National Insurance (Indtistrial Injuries) Act, 194.6 (p), make 1940

exceptions to the doctrine of common employment by (inter

alia) enabling the representatives of a workman, who is killed

in the course of his employment, to claim limited damages
under the Act of 1880 and “ death benefit ” under the Act
of 1946.

(i) Tag Vale Ry. v. Jenkins, [1913] A. C. 1.

(/c) Baker, v. Dalgleish Steam Shipping Co., [1922] 1 K. B. 361;
followed in Johnson v. Hill, [1945] 2 A. E. B. 272. See, too, Pym v.

G. N. Ry. (1863), 4 B. & S. 396.
(l) 8 Edw. 7, c. 7.

(m) The Widows', Orphans' and Old Age Contributory Pensions Act,
1936 (26 Geo. 5 & 1 Edw. 8, c. 33), s. 40, provides that no account is to be
taken of any widows’ pension, additional allowance or orphans' pension
payable under that Act.

(n) (1876), 1 Q. B. D. 599.

(0) 43 & 44 Viet c. 42 (p) 9 & 10 Geo. 6, c. 62, ss. 19—35.
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§ 58.

Criticism of

the existing

law.

§ 58 . The mere reading of the preceding sections of this

chapter is enough to show that the law was in a deplorable

condition until the Act of 1934 and that even now it is not

entirely satisfactory.

As to extinction of liability, the legislative efforts which

stretched over six hundred years did not go far enough.

They provided that if A committed a tort against B (not

involving B’s death) and either A or B died before an action

was brought, the remedy would not survive unless the injury

were to B’s property. For personal torts like assault, defama-

tion and negligent bodily injury, the claim perished. Why
this should have been so where it was the tortfeasor who died

no one could say (q). The Act of 1934 wiped out the dis-

tinction between injuries to property and injuries to the person,

but it expressly provides that actions for defamation, seduction

and enticement of a spouse are not maintainable after death.

The reason for these exceptions is the difficulty of trying

actions of this sort in the absence of plaintiff or defendant (r).

Where it was the injured party who had died, there was

more to be said in favour of the old rule which extinguished

an action for personal injuries ;
for it is consonant neither

with abstract justice nor with the law of tort that a man’s

successors should profit by a wrong which in origin did them

no harm. However, the Act of 1934 provides for survival of

actions where the injured party has died but excepts actions

for defamation, seduction and enticement of a spouse (s).

As to the creation of tortious liability by death, the Fatal

Accidents Act, or rather its judicial interpretation, has done

much to improve the law, but we have still this remarkable

anomaly which is left untouched by the Act of 1934. If you

negligently injure a man’s servant, it is less expensive for you

(apart from criminal law) to kill him outright than merely to

hurt him; for (i) if he is merely hurt, he can sue for the injury

to himself, and his employer can sue for the loss of his services,

while (ii) if he is killed, the only actions maintainable are those

by his representatives under the Fatal Accidents Act, 1846,

or under the Act of 1934. Two of the noble and learned Lords

{(f) 20 Columbia Law Review, 219.
(r) Law Revision Cominillee. Tnlerim Report, 1934, Cmd. 4540, p. 7. Cf.

14 Canadian Bar Review (1936), 619,
(s) In Massachusetts, among actions which survive are “ tort for assault,

battery, imprisonment, or other damage to the person ”,
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in Admiralty Commissioners v. S.S. Amerika (t) appreciated § 68.

the illogicality of this and hinted that the anomaly lies in the

existence of the employer’s action in (i) and that he ought no

more to have a remedy for the servant’s injury than for his

death. With due respect, it is suggested that he ought to

have a remedy in both cases. It may be conceded that all

unskilled labour (e.g., the work of a porter) and a good deal

of skilled labour (e.g., that of a chauffeur) is easily replaceable

in normal times, and that an employer would suffer so little

damage by the killing of, or injury to, such workers, that he

ought to have no action. But it would be practically impos-

sible for a statute to draw the line between such workmen and

highly skilled servants (e.g., machinists in a secret process

manufacture, or confidential clerks) where heavy loss might

ensue from delay or inability in procuring satisfactory sub-

stitutes
;
and the better plan would be to allow the action in

all cases, and to rely upon the existing safeguards against

bringing trumpery or vexatious litigation. At any rate, the

House of Lords do not appear to have produced any convincing

reason either for abandoning the employer’s remedy for injury

to the servant (which they grudgingly admitted to be law), or

for preventing Parliament from giving the employer a remedy
for the servant’s, death, which they emphatically denied to

him.

(t) [1917] A. C. 38, 48, 60.
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§§ 39 , 60 .

Scientific
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impractic-

able.

Sc’neme
adopted.

CHAPTER VIII

CLASSIFICATION OF PARTICULAR TORTS

§ 59. In the course of English legal history certain forms

of tortious liability have gained specific names, such as assault,

battery, libel, slander and nuisance. The fact that they

acquired such names was due to mere accidents of terminology

traceable probably to their frequent occurrence. In the

following chapters it is proposed to deal with these particular

torts. But it is important to remember that they do not

exhaust the contents of tortious liability (ante, § 7). Outside

these nominate torts there are wrongs which are well known
to exist but which have no compendious name, such as

interference with a parliamentary vote; beyond these again

are wrongs which may possibly be torts, but of which it is

impossible to say whether they are such or not. Thus, as a

family group, torts may be divided into those which received

names soon after birth, those which seem to be awaiting

baptism in their riper years and those whose paternity is

uncertain enough to make it doubtful whether they ought to

be included in the family at all.

The grouping of particular torts which have acquired names

in any sort of classification is of no practical value except for

purposes of exposition. And even for that it cannot possibly

be scientifically complete, since the acquisition of these names

was purely empirical. One can, of course, suggest what the

classification of the law of tort ought to be, but that is matter

for a book of jurisprudence, and here it could do nothing but

confuse the reader because it would merely constitute an

attempt to wrench intractable material into neat shapes that

would have little real connexion with either the history or the

present substance of the topic. The following classification is

based mainly on convenience and pretends to no scientific

accuracy.

§ 60. Following my definition of tortious liability I have

made the liability of the defendant, and not the right of the

plaintiff, the root of classification.

I. Wrongs to the person :

(1) Death.
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(2) Assault and battery. § 60.

(3) False imprisonment.

(4) Residuary trespass to the person.

(5) Injuries afiecting family relations.

(i) Husband and wife.

(ii) Parent and child.

II. Wrongs to reputation (defamation including slander

and libel).

III. Wrongs to property ;

(1) Trespass to land.

(2) Conversion and other wrongs to chattels

IV. Wrongs to persons or to property :

(1) Deceit.

(2) Negligence.

(3) Nuisance.

(4) Conspiracy.

(5) Breaches of strict duties.

V. Wrongs of interference with freedom of contract or

o/ business,

VI. Abuse of legal procedure :

(1) Malicious prosecution and civil procedure.

(2) Maintenance and champerty.

VII. Miscellaneous torts.



206

§§ 61-63.

Death.

Trespass to

the person.

Trespass to

the person
may be
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negligent.

CHAPTER IX

TRESPASS TO THE PERSON

§ 61. Death.

Death as creating liability in tort has already been

considered in Ch. VII.

§ 62. Trespass to the person (a).

When the writ of trespass became common about a.d. 1250,

it covered injuries to (i) the person
;

(ii) to goods
;

(iii) to

land. It was generally said to be vi et armis, though this

was a mere piece of pleader’s abuse and neither violence nor

weapons were needed to make the defendant liable.

. Trespass to the person is the parent of (i) torts, some of

which have acquired special names : e.g., assault, battery,

false imprisonment and some of the torts described in the

chapter on “Wrongs to Family Relations ”v/(h); (ii) some

torts which have no special names and which may be con-

veniently styled “ Residuary forms of trespass to the person ”

;

these also are treated in a later section (c), but on one point

they require immediate discussion.

§ 63. Trespass to the person and negligence.

The relation of trespass to the person to negligence is a

problem which had better be disposed of here. In the current

law of tort, negligence has two distinct meanings :

—

j
f (i) It may mean one of the possible mental elements in

committing some torts. Most torts can be committed either

intentionally or negligently. And, as was explained earlier (d),

negligence here signifies total or partial inadvertence (or in

exceptional cases full advertence) of the defendant to his

(a) See 49 L. Q. E. (1933), 359—362.
(b) They are copiously illustrated in the older law in Brooke’s Abridge-

ment, Trespass, and are collected in the third edition of Bullen & Leake's
Pleadings (1868), 410— 114, under “Trespass to the Person”. IModern
editors of the book confine this heading to assault, battery and false

imprisonment (9th ed. 1935), 521—523.

(c) Post, § 67.

(d) Ante, § 10 (ii).
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conduct and/or its consequences, but unaccompanied by any §

desire for those consequences.

(ii) It may mean a specific and nominate tort called

“ Negligence ”, the essentials of which are ; (a) a legal duty

to take care ;
(b) a breach of that duty by conduct on the

part of the defendant in which his state of mind is that

described in (i) above
;

(c) damage to the plaintiff or to his

property as a consequence of that breach. Negligence as a

specific tort is of comparatively modern origin (post, § 121).

Now it is difficult to set up any sharp boundary between Trespass and

trespass to the person and the tort of negligence. One is

tempted to say—indeed one might infer as much from some

of the current books on tort—that trespass to the person is

always intentional, whereas negligence always involves inad-

vertence, never intention. But this is not so. It is quite

true that trespasses to the person which have acquired

special names (assault, battery, etc.) are nowadays associated

almost exclusively with direct and intentional force on the'^

part of the offender, but until comparatively modern times it

was not in the least necessary that the injury should have

been intentional; the liability was just the same even if the

injury were inadvertent (e), nor do I know of any decision

which makes it impossible es'en at the present day to commit
a “ negligent ” battery (i.e., one done by inadvertence as

opposed to intention). As to residuary forms of trespass to the

person, the case. is even stronger; for it always has been, and

probably still is, law that in general the defendant is liable no

matter whether he acted intentionally or inadvertently {/).

An exception to this is the case of accidental harm on or from
the highway, which is considered below.

It follows then that there are many cases in which trespass Why claim

to the person and the tort of negligence overlap. Where this

is so, it is usual nowadays, at any rate in “ running-down ”

actions (i.e., those arising from accidents caused by vehicles

on the highway) for the plaintiff to contend that the facts

establish alternatively trespass or negligence. Now the burden

(e) Weaver v. Ward (1G16), Hob. 13-1; Dickenson v. iTatson (1681),
T. Jones, 205; Dodwell v. Burford (1670), 1 Mod. 24; Gibbon v. Pepper
(1695), 2 Salk. 637; 1 Ld. Eaym. 38; 4 Mod. 404; Scott v. Shepherd (1773),
2 W. Bl. 892.

if) Although du Parcq, J., in Barnes v. Pooley (1935), 153 L. T. 78, 79,
declined to express an opinion on the point. Other authorities are cited
in § 67, post.
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§ 63.

Peculiar rule

!is to highway
accidents.

of proof is much lighter in trespass. All that the plaintiff

need prove is that the defendant
^
did the act that harmed him.

Then it lies upon the defendant to justify the act if he can.

But in the tort of negligence the plaintiff must prove the

existence of a legal duty to take care, breach of that duty by

the defendant and consequent injury to hhnself. Why, then,

does he undertake this heavier onus of proof instead of relying

on the fewer facts sufficient to establish trespass f /
The answer to this is twofold. In the first place before

the procedural reforms of the Judicature Acts, 1873—1875 (g),

there were several respects in which the action for negligence

was superior to the action for trespass (h). The former action

was one “ upon the case ”, because the harm suffered was
“ consequential ” and not direct, as in trespass, and there were

considerable differences based upon this."^ And even since the

Judicature Acts, the following points still hold good :

(a) In trespass the plaintiff may find it difficult to prove

that the injury was direct not consequential.-/

(b) In certain cases of negligence, the mere fact that the

accident happened raises a presumption that the defendant

has broken a legal duty, as in Byrne v. Boadle (i), where a

barrel of flour fell out of a warehouse upon the plaintiff in

the highway. This doctrine is known as res ipsa loquitu r {k).

Where it is applicable the plaintiff gains almost nothing by

alleging trespass rather than n^ligence, for the burden of

proof is much the same in both.^

(c) Where, as frequently happens in accidents due to

vehicles, the injury is due to negligence of the defendant's

servant while in charge of the vehicle, trespass is usually

inappropriate, for the harm done was not by the direct act

of the defendant unless the facts show that the servant’s act

was in effect the act of the defendant (f).

But a second explanation, which has nothing to do with

procedural history, is that where the plaintiff has been

injured (m) by a negligent accident on the highway he has been

ig) 36 & 37 Viet. c. 66; 38 & 39 Viet. c. 77.

(h) 49 L. Q. R. (1933), 364—367.
(t) (1863). 2 H. & C. 722.

(k) Post, § 121
(l) Chandler v. Broughton (1832), 1 Cr. & M. 29; Smith, Master and

Servant (8th ed. 1931), 264.

(m) This rule applies to bis chattels also—in fact to any injury done on
or from the highway to property on or adjoining the highway : 49 L. Q. R.
362—363, 367 et seq.
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obliged for about the last fifty years to sue, if he sues at all,

for the tort of negligence, or (what comes to the same thing),

if he sues for trespass to the person, he must prove that the

trespass was done negligently (n).

The origin of this exceptional rule as to highway accidents

is rather obscure, but it seems to have sprung from two

different sources. One was the principle that if cattle which

are Awfully upon the highway stray on to neighbouring land

without any negligence on the part of the person in control of

them, there is no liability for trespass; the ehief justification

for putting cattle in this privileged position appears to be the

practical hardship to their owners of adopting any other

rule (o). The other was the view strongly developed by Lord

Blackburn in Fletcher v. Rylands (1868) (p) and River Wear
Commissioners v. Adamson (1877) (q), that a certain amount
of risk is inevitable from traffic on the highway, and that

persons who, or whose goods or land adjacent to the highway,

are injured by such traffic cannot recover damages unless they

can establish negligence. In neither of these cases, however,

were the learned Judge’s dicta essential to the decision of the

Court.

So stood matters before the eoming of the motor vehicle.

Soon after its arrival on the highway the law had to consider

how injuries arising from ordinary motor accidents were to

be treated. At first there was a judicial tendency to regard

such vehicles as something like wild beasts ”tr), and in 1909

it was only by a majority that the Court of Appeal declined

to regard the mere fact that a motor omnibus had skidded

as evidence either of negligence or of the omnibus being a

nuisance (s). In 1923, McCardie, J., sitting in the Divisional

Court in PhWps v. Britannia Ilysien ic Laiindiii Co., Ltd. (t),

reduced motor cars to the level of mild cattle, and in what
must perhaps be regarded as an obiter dictum laid down much
the same principle as Lord Blackburn had done, but whether

(n) Gayler £ Pope, Ltd. v. Davies <f Son, Ltd., [1924] 2 K. B. 75,
82—84.

(o) Goodwyn v. Cheveley (1859), 28 L. J. Ex. 298, 300—301 ; Tillett v.

Ward (1882), 10 Q. B. D. 17; post, § 150 (3).

(p) L. E. 1 Ex. 265, 286—287.
(9 ) L, E. 2 App. Cas. 743, 767 (where the doctrine is formally stated).

(r) Isaac Walton S Co. v. Vanguard Motorbus Co., Ltd. (1908), 25
T. L. E. 13.

(s) Wing v. London General Omnibus Co., Ltd., [1909] 2 K. B. 652.

(t) [1923] 1 K. B. 539, 552—553.

§ 63.

^ A
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§ 63. he meant to apply the doctrine to actions for negligence for

accidents on the highway, or to actions for trespass for

accidents on the highway, or to both, or to neither, is doubtful.

At any rate the Court of Appeal affirmed the decision on

grounds which did not involve the principle at all (u).

However, in the next year Gayler Pope, Ltd. v. Davies 4
-

Son, Ltd. (a), gave McCardie, J., an opportunity of definitely

adopting Lord Blackburn’s opinion as law. A pony and milk

van belonging to the defendants were left unattended on the

highway. The pony bolted and dashed into the plaintiffs’

shop window and damaged a large quantity of goods in the

shop. The defendants were sued for (a) negligence, or (b) tres-

pass. The plaintiffs got judgment with respect to negligence

because the bolting of a horse which has been left unattended

in a public street is prima facie evidence of negligence on the

part of the owner, who, in this case, could produce no facts

to negative the presumption. Had the pony been in proper

control and had nevertheless bolted, the defendants would not

have been liable. As to trespass, they were held not liable.

McCardie, J., examined the history of the law and said of

Lord Blackburn’s rule :
“ I venture to think that it is just

and convenient and agreeable to modern notions and everyday

life” (b). In the later case of Winnipeg Electric Co. v.

Geel (c) the Judicial Committee took much the same view in

an obiter dictiun :

“ A plaintiff claiming damages for a personal

injury in a running-down case would have to prove that he

was injured, that his injury was due to the defendant’s fault

and the fact and extent of his loss and damage ’l/(d).

"Whether this special rule about accidents on the highway

is a desirable one is a complicated question which cannot be

discussed here (e). More relevant is the inquiry whether it

extends to accidents occurring anywhere, and not merely on

or from the highway. Perhaps a distinction should be drawn

between (1) accidents occurring on a private road running

across a man’s land ; e.g., a collision between A’s motor car

and B’s milk float w'hile both are lawfully using C’s private

drive leading to C’s house
; (2) accidents occurring on private

(u) [19231 2 K. B. 832.

(a) [1924] 2 K. B. 75 (W. Cases, 172).

(i>) [1921] 2 K. B. 82—84.
(c) [1932] A. C. 690.
(d) Ibid., 695.

{e) 49 L. Q. R. 377—378.
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land, but not on a road there : e.g., A and B are both guests §§

of C, and A negligently injures B, or B’s racquet, while they

are playing tennis on C’s court. Is it necessary in either case

for the injured party to prove negligence, or can he rely upon

the action for trespass for personal injuries, or for trespass to

chattels, leaving it to the defendant to justify his conduct if

he can do so ? As to (1), surely the rule laid down with respect

to the highway ought to apply to a private road, for it is based

on the principle that negligence must be proved because a

certain amount of risk from traffic on the highway is inevitable

and the same must be said of any private road commonly

used for wheeled traffic. As to (2), however, these considera-

tions do not apply and it is submitted that there is no need

for the injured party to prove negligence. It is true that

actions for inadvertent trespass for personal injuries occurring

on private land are extremely uncommon if the law reports

are any criterion. But that may well be explained in several

ways. In the first place, we have pointed out at least three

reasons why a plaintiff would often prefer to sue for the tort

of negligence (ante, pp. 208—209). Secondly, many of the

accidents which occur on private property may give rise to

liability under what is known as the “ rule in Indermanr v.

Dames ”
(/), which subjects the occupier of premises to a

duty more strict than that comprised in the tort of negligence.

And thirdly, the comparatively recent creation of this last-

mentioned rule in 1866 and its rapid development, and the

enormous growth of negligence as a tort during the last

hundred years, seem to have driven the action of trespass

for personal injuries into the shade. It would be too much to

say that lawyers have forgotten it, for there are distinguished

practitioners and teachers who are quite alive to its

possibilities (g). But the fact remains that the reports show
little use of the action in legal strategy and even less in legal

tactics.

§ 64. Assault and Battery. Assault and

We have now to consider the various forms of trespass to battery,

the person. " The first of these are assault and battery.

(/) (1866), L. R. 1 C. P. 274; 2 C. P. 311; post, ? 164.

ig) E.g., Mr. Ealph Suttoa, K.C., in the entertaining example "which
he gives 'in Personal Actions at Common Law (1929), 58—59.



212

§ 64.

Force.

The Law of Tort

Battery is the intentional application of force to another

person.

Assault is an act of the defendant which causes to the

plaintiff reasonable apprehension of the infliction of a battery

on him by the defendant.

In popular language the word “ assault ” is used to describe

either or both of these torts and the tendency in legal text-

books is to approve this practice (ft). In this section

“ assault ” will be used in its strict sense,

y We are probably safe nowadays in saying that battery

must be “ intentional ”, though, as was pointed out in the last

section, in the earlier law a man might be held liable for even

inadvertent battery (i).

The following are examples of the distinction between

assault and battery. To throw water at a person is an assault

:

if any drops fall upon him it is a_batteryv>(/c). So, too, riding a

horse at a person is an assault; riding it against him is a

battery. Pulling away a chair as a practical joke, frbm one

who is about to sit on it is probably an assault until he reaches

the floor, for while he is falling he reasonably expects that the

withdrawal of the chair will result in harm to him. When he

comes in contact with the floor, it is a battery. Throwing

over a chair on which another person is actually sitting is

either a battery or one of the forms of residuary trespass to the

person; either way the defendant is liable (1).

Meaning of force.—It is not quite certain whether “ force
”

in battery includes the flashing of light by a mirror in another

person’s eyes. It is said that the Queensland Criminal Code,

1899, correctly embodies the English Common Law in reckon-

ing under “ force ” the infliction of light, heat, electricity,

gas, odour or other things if applied in such a degree as to

cause injury or personal discomfort (m). On principle this

seems correct. Possibly, too, such injuries might be private

nuisances, or intentional physical harm of the type in § 68,

{Ii) In law, the distinction may bo vital: e.g., Jones v. Sherwood.
[1942] 1 K. B. 127.

(i) Contra, Salmond, Torts, 382, note ((/) ; but Coveil V. Laming (18U8).

1 Catnp. 497, which is there cited, is not a inodein case.

(k) PurseU v. Horne (1838), 3 N. & 1*. 564; and, as Sir Frederick
Pollock noted (Torts, 171), there is irmch older authority in Peg. Brev.
(ed. 1687), 108 b {de liqiiore calido super aliquo projecto).

(l) Per Gibbs, C.J., in Hopper v. Reeve (1817), 7 Taunt. 698, 700.
Kissing a woman against her will is a battery: cf. Kenny, Criminal Law
(15th ed 1936), 184, note 4.

(m) Bussell, Crimes (9th ed. 1936), i, 570.
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infra. At any rate it is certain that “ force ” does not require § 64,

bodily contaet with the aggressor ;
any implement like a stick,

bullet, firework or other missile will do (n). Nor is physical

hurt necessary. “ The least touching of another in anger is a

battery,” said Holt, C.J., in 1704 (o), and in a later case in

the same year he said laconically of spitting in a man’s

face,
“

it is a battery ” (p). But mere passive obstruction

does not constitute force. In Innes v. Wylie, the plaintiff’s

grievance was that he had been unlawfully prevented from

entering club premises by a policeman, and Lord Denman,

C.J., told the jury that there was no assault “ if the policeman

was entirely passive like a door or a wall put to prevent the

plaintiff from entering the room ” (q).

Meaning of act .—The “ act ” which is essential in assault Act.

involves some bodily movement in the common sense of that

term. Thus mere words are not an assault. Meade’s Case (r),

though it was actually concerned with an indictment for

murder, contains a dictum which may be taken to apply to

the law generally : “no words or singing are equivalent to an

assault ”. Threats of personal violence which are purely oral

and do not lead to injury in a man’s business or freedom of

contract are not actionable at all. But if he has just cause to

fear that the threatener will do him bodily harm, he can apply

to the justices of the peace for “ surety of the peace ”, i.e.,

binding over the accused to keep the peace (s). Words accom-

panying a menacing gesture may negative its appearance of

being an assault, as where the defendant laid his hand upon his

sword and said, “ If it were not assize-time, I would not take

such language from you ”
;
as it was assize-time, he was held

not to have committed an assault (t).

Pointing a loaded pistol at a person is, of course, an assault. Pointing a

But what if the pistol be unloaded.^ In the only civil case

(n) According to the American Restatement of Torts, § 18, it is battery
if I daub with filth a towel which I hope that you will use, and you unwit>
feingly use it and befoul your face. In English law this would appear to

fall more naturally under intentional physical harm other than trespass to

ihe person; posty § 68.

(o) Cole v. Turnery 6 Mod. 149, Cf. the Restatement of Torts, § 29,
where mere touching without harm is not trespass to the person.

(p) R. V. Cotesworth, 6 Mod. 172.

{q} (1844), 1 C. & K. 257, 263. 11 the obstruction is unlawful, reasonable
self-help may be used to overcome it.

(r) (1823), 1 Lewm 184.

(^) Stone’s Justices’ Manual, Part IV, tit. “ Surety for good behaviour.”
U) Tuberville v. Savage (1669), 1 Mod. 3.
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Interception

of blow.

The Law of Tort

on the question, Blake v. Barnard (1840), Lord Abinger, C.B.,

ruled that “ If the pistol was not loaded it would be no

assault ” (u). In R. v. St. George, a criminal case of the same

year, the actual question was whether the accused could be

convicted of a particular form of statutory assault if the

weapon were unloaded, but Parke, B., obiter, had no doubt

that it would be a Common Law assault to point an unloaded

weapon at a person at such a short distance that, if loaded,

it might do injury (a). Principle and common sense favour

this view. Assault involves reasonable apprehension of impact

of something on one’s body, and that is exactly what occurs

when a fire-arm is pointed at one by an aggressor. It ought to

be an assault whether it is loaded or unloaded, unless the

person at whom it is levelled knows it to be unloaded, or unless

his distance from the weapon was so great that any reasonable

person would have believed that he was out of range (b).

An assault will still have been committed even if the actual

blow consequent upon it be intercepted or prevented by some

third person. In Stephens v. Myers (c) the. plaintifi was in

the chair at a parish meeting. Thie defendant, who sat at the

same table some six or seven places away from the plaintiff,

became vociferous and by a large majority it was resolved

that he be expelled. He said he would rather pull the plaintiff

out of the chair than be ejected and he advanced with clenched

fist upon the plaintiff, but he was stopped by the churchwarden

who sat next but one to the plaintiff. He was held to be

liable for assault. If, however, the plaintiff has no reasonable

belief that the defendant has present ability to effect his

purpose, it is presumably not an assault : e.g., where A, who

is in a train moving out of a station, shakes his fist at B who

is on the platform.

(u) 9 C. & P. 626, 628. It has been said that the case " turned entirely

on a point ot pleading ” (7 Camb. Law Journal, 67 n), but a study of the

report shows that it was a point of pleading that was vital to the substance

of the action.

(a) 9 C. & P. 483, 491—493. R. v. James (1844), 1 C. & Iv. 530, another

criminal case on the same statute, is usually supposed to conflict with this,

but Mr. J. \V. C. Turner has shown that this is incorrect: 7 Camb. Law
Journal, 63—67.

(b) Much the same view is expressed in Pollock, Torts, 171—172, and
Salmond, Torts, § 88 (3), and it appears to be now the law in Scotland,

New South Wales, Queensland and several American jurisdictions: Kenny,
Criminal Law (loth ed. 1936), 177. It is adopted in the American Restate-
ment ot Torts, § 29.

tc) (1830), 4 C. & P. 349.
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Some authorities^ make jear on the part of the plaintifi an

ingredient in assault (d). If “fear” merely means “reason-

able apprehension of force or harm ”, this is correct, but if it

means “ alarm ”, the decided cases do not support the view

that the plaintiff must experience fear of this kind (e). No
doubt in most circumstances there is alarm, but that is not

essential. A courageous man might feel no alarm at an

impending blow, but he is not to be penalised for being brave,

and the defendant would still be liable. As to battery, there

are examples of it in which the plaintiff has no opportunity

of experiencing fear or any other sensation before the force is

applied ; e.g., a blow from behind inflicted by an unseen

assailant (/). Hence, it would seem that battery does not

always include assault (g).

§ 63. Defences.—The possible defences to assault and

battery have been anticipated under “ conditions which in

general negative liability in tort” {an^ §§ 11 seq.). One

or two specific examples may be ^ here. It is not a

battery to touch a person with no more force than is reasonable

in order to call his attention to something. In Coward v.

Baddeley {h), the defendant was trying to extinguish a fire in

a house by playing upon it with a hose. The plaintiff, a

bystander who thought the hose ought to be directed else-

where, touched him on the shoulder in order to attract his

attention. Thereupon the defendant gave him into custody.

It was held that this was unjustifiable on the defendant’s

part (i). So, too, where “ the plaintiff with his elbow puncht.

the defendant ”, this “ if done in earnest discourse, and notj

with intent of violence, is no assault ” (fc). It does not, how-

ever, follow that I am entitled to lay hands upon you to call

your attention to any and every matter which I consider to

deserve your notice, and I must take the risk of a Court holding

my act to be merely officious. To rouse a person who is asleep

Id) Pollock, Torts, 170; Addison, Torts, 158.

(e) Por the like reason I have omitted the ambiguous word “ threat”
from the definitions. The American Restatement, Vol. 1, §'24, uses the
word “ apprehension

(/) A Biblical instance in point is the slaying of Sisera by Jael, the wife
of Heber the Kenite. She drove a tent-peg through his head while he was
asleep.

(p) Contra, Pollock, Torts, 171.
(h) (1859), 4 H. & N. 478.

(») Martin, B., at p. 481, seemed to doubt whether the touching might
not be tortious though he was certain that it was not criminal.

(k) Turbervell v. Savadge (1669), 2 Keble 546.

'§§ 64, 68.
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§ 63- in his cabin on a burning ship is of course no battery. To
rouse a stranger who is quietly sleeping during a sermon in

church probably is a battery, and perhaps the same may be

said of rousing a student who is similarly overcome at a lecture,

unless indeed it be the preacher or lecturer himself who does

the awakening.

It is no justification of a battery that it wSiS committed in

order to assert a claim of social precedence, whether the claim

be good or bad. In Ashton v. Jennings (1) the wife of one

who was a justice of the peace and an esquire, thinking that

she ought to have precedence of the wife of a doctor of divinity

at a funeral, moUiter manus iinposuit on her to remove her.

This was held to be a battery (m).

Assault and battery are crimes as well as torts, and the

Offences against the Person Act, 1861 (n), makes criminal

proceedings in certain circumstances a bar to any subsequent

civil proceedings. By section 44, if the justices of the peace,

upon the hearing of any case upon its merits, deem that the

assault or battery is not proved or that it has been justified,

or that it is so trifling as not to merit any punishment, and

shall accordingly dismiss the complaint, they shall, if the

accused applies for it, give him a certificate to that effect;

and by section 45, if the accused shall have obtained such a

certificate, or, having been convicted, shall have paid the

whole amount adjudged to be paid, or shall have suffered the

term of imprisonment awarded, he shall be released from

all further proceedings, civil and criminal, for the same

cause (o).

It is worth while noting that probably in no other branch

of the law of tort, with the possible exception of trespass to

land, is theory more qualified by common usage in daily life.

Every day scores of trivial assaults and batteries are

committed which never find their way into the Law Courts,

owing to the rough common sense and humour of mankind.

It is not so much de minimis non curat lex as de minimis non

agit sapietis.

(h (1674), 2 Lev. 133.

(m) The appropriate jurisdiction for settling such questions of precedence
is apparently that of the Earl Marshal in the Court of Chivalry ; hut the

Court has fallen into obsolescence since 1732: Laws of England (Halsbury)
(2nd ed. 1933), viii, § 1425.

(rt) 24 & 25 Vict. c. 100.

(o) The cases on these sections are noted in Stone’s Justices’ Manual
(1944), 425—426.
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§ 66. False impfisonment. '

This is the infliction of bodily restraint which J.s not

expressly or impliedly authorised hy the law.

Both “ false ” and “ imprisonment ” are somewhat mis-

leading terms. “False” does not here necessarily signify

“ mendacious ” or “ fallacious ”, but is used in the less com-

mon sense of “ erroneous ” or “ wrong ” (p). And it is quite

possible to commit the tort without “ imprisonment ’J'bf a per-

son in the common acceptation of that term. In fact neither

physical contact nor anything resembling a prison is necessary.

If a lecturer locks his class in the lecture-room after the usual

§ 86 .

False im-
prisonment.

time for dismissal has arrived, that is false imprisonment;

so, too, if a man be restrained from leaving his own house

or any part of it (g), or be forcibly detained in the public

streets (r). “ Imprisonment ”, says the old Termes de la

Ley (s), “ is the restraint of a man’s liberty whether it be in

the open field, or in the stocks or cage in the street, or in a

man’s own house, as well as in the common gaol. And in all

these places the party so restrained is said to be a prisoner, so

long as he hath not his liberty freely to go at all times to all

places whither he will, without bail or mainprize ” (t).

This definition (with due elimination of the archaisms in Knowledge

it) was accepted by the Court of Appeal in Meering v.
plaintiff.

Grahame-White Aviation Co., Ltd. (1920) («). It had been helch

in Grainger v. Hill (1838) (a) that imprisonment is possible!

even if the plaintiff were too ill to move in the absence ofi

any restraint. In Meering’s Case the Court went much farther

by holding that the tort is committed even if the plaintiff did

not know that he was being detained (6). The facts were

(p) Salmond, Torts, p. 3:29, note (1).

(5) Warner v. Riddijord (1858), 4 C. B. (n.s.) 180.
(r) Biackstone, Comm., iii, 127. Cf. the wedding guest detained by

Coleridge’s Ancient Mariner:
" He holds him with his glittering eye

—

The wedding-guest stood still.

And listens like a three years’ child,

The Mariner hath his will.”
Would restraint by post-hypnotic suggestion suffice? There seems to be no
reason why it should not be false imprisonment if the victim would not
have assented to it.

is) Its first edition was about 1520.
(t) A person bailed is theoretically in the custody of his sureties ; a

person mainprized (now wholly obsolete) is at large.
(u) 122 L. T. 44, 51, 53.

(a) 4 Bing. N. C. 212.
(b) Contra the American Restatement of Torts, §§ 35, 42.
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that the plaintiff, being suspected of stealing a keg of varnish

from the defendants, his employers, was asked by two of their

police to go with them to the company’s office. He assented

and at his suggestion they took a short cut there. On arrival

he was taken or invited to go to the waiting-room, the two

policemen remaining in the neighbourhood. In an action for

false imprisonment the defence was that the plaintiff was

perfectly free to go where he liked, that he knew it and that

he did not desire to go away. But it was held by a majority of

the Court of Appeal that the defendants were liable because

the plaintiff from the moment that he came under the influence

of the police was no longer a free man. Atkin, L.J., said :

“ It appears to me that a person could be imprisoned without

his knowing it. I think a person can be imprisoned while he

As asleep, while he is in a state of drunkenness, while he is

'unconscious, and while he is a lunatic. ... Of course the

damages might be diminished and would be affected by the

question whether he was conscious of it or not.” The learned

Lord Justice’s ground for this opinion was that, although a

person might not know he was imprisoned, his captors might

be boasting elsewhere that he was (c). But this argument

seems to be relevant rather to the tort of defamation, or

injury to a man’s reputation, than to false imprisonment,

which is an injury to his person. Perhaps the actual decision

in Meering^s Case is justifiable on the ground that restraint of

personal liberty is a very serious matter^but it would have

been more satisfactory if the Courti had been unanimous and

if they had dealt with the earlier Court of E.xchequer case,

Herring v. Boyle (d), which was a decision the other way and

which does not appear to have been even cited in Meerins’s

Case.

^ The tort is not committed unless motion be restrained in

every direction.^ In Bird v. Jones (e) the defendants wrong-

fully enclosed part'~oF~the''^trbHc^footway on Hammersmith

Bridge, put seats in it for the use of spectators of a regatta on

the river, and charged for admission to the enclosure. The

plaintiff insisted on passing along this part of the footpath,

and climbed over the fence of the enclosure without paying

(c) m L. T. at pp. 53—54.
(d) (1834), 1 Cr. M. & R. 377 (boy wrongfully kept at school ilinmg

holidays, hut he was not cognisant of the restraint: held, no action lay).

(e) (1845), 7 Q. B. 742.
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the charge. The defendants refused to let him go forward, §

but he was told that he might go back into the carriage way

and cross to the other side of the bridge if he wished. He
declined to do so and remained in the enclosure for half an

hour. The defendants were held not to have committed false

imprisonment.

If a person has the means of escape, but does not know I Means of

it, it is submitted that his detention is nevertheless falsa escape-

imprisonment unless any reasonable man would have realised

that he had an available outlet. Thus if I pretend to turn the

key of the door of a room in which you are and take away

the key, it would seem unreasonable if you made no attempt

to see whether the ’door were in fact locked. A more difficult

case is that in which you have a duplicate key in your pocket

but have forgotten its existence (/). It does not follow that a

reasonable man never has a lapse of memory.

Defences.—Here, as in assault and battery, most of the Defences,

defences depend upon conditions which in general negative

liability in tort (g). Some particular illustrations may be

given.

It is no tort to prevent a man from leaving your premises Eeasonable

because he will not fulfil a reasonable condition subject to

which he entered them. ^In Robinson v. Balmain Ferry
^

Co., Ltd. (h), the plaintiff paid a penny for entry to the

defendants’ wharf from which he proposed to cross the river

by one of the defendants’ ferry-boats. A boat had just gone

and, as there was not another one for twenty minutes, the

plaintiff wished to leave the wharf and was directed to the

turnstile which was its exit. There he refused to pay another

penny which was chargeable for exit, as was stated on a

notice-board, and the defendant declined to let him leave

the wharf unless he did pay. The Judicial Committee held

that this was not false imprisonment. “ There is no law
requiring the defendants to make the exit from their premises

gratuitous to people who come there upon a definite contract

which involves their leaving the wharf by another way. .

The question whether the notice which was affixed to these

if) As was the case of Christian when he was imprisoned by Giant
Despair in Doubting Castle.

igi Ante, §§ 11 seq. It is beyond the scope of this book to consider
war-time regulations and their interpretation: e.g., Liversidge v. Anderson,
[1942] A, C. 206.

(h) [1910] A* C. 295. Cf. 44 It. Q. B. 464—467.
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premises was brought home to the knowledge of the plaintiff

is immaterial, because the notice itself is immaterial ” (i).

And the Court regarded the charge of a' penny for exit as

reasonable.

The House of Lords reached the same result on the ground

of volenti non fit injuria in Herd y . Weardale, etc., Co.,

Ltd. (k), where a miner, in breach of his contract of employ-

ment with the defendants, refused to do certain w'ork allotted

to him in the mine, and demanded to be taken to the surface

hy the lift five hours before his shift expired. He was not

allowed to leave for twenty minutes. The defendants were

held not liable (1).

h A common defence in connexion with arrest for a crime

is “ reasonable and honest belief ” that the circumstances

justified the arrest. It is for the Judge to decide this, and

perhaps the best guide (though of necessity a rather vague

one) is that laid down by Lord Campbell, C.J., in Broushton

V. Jackson (m). “The defendant . . . must show reasonable

grounds of suspicion for the satisfaction of the Court; it is

not enough to state that he himself reasonably suspected.

But he is not bound to set forth all the evidence
; it is enough

‘if he shows facts which would create a reasonable suspicion

in the mind of a reasonable man.” These conditions were not

satisfied in Hogg v. TVurd (n), where a police constable was

held liable for arresting the plaintiff on a mistaken charge of

felonious theft made by the ovmer of some harness, because

the constable ought to have known from the plaintiff’s open

use of the property and his immediate statement of facts,

which raised a reasonable inference that he had acquired it

honestly, that arrest was not justifiable in the circumstances.

The law confers much wider powers of arrest without a

warrant upon a police officer (o) than upon a private person.

(i) [1910] A. C., at p. 299.

(k) [1915] A. C. 67 (W. Cases, 86).

(l) Similar qije.stion.s mouM arise with a person getting on the wrong
omnibus, discovering his mistake and not being allowed by the conductor
to get ofl unless he pays the minimum fare ; or with a student who mis-

takenly enters the wrong lecture-room and is not allowed by the lecturer

to leave until the end of the hour on the ground that this will interrupt the

discourse. In each of these cases the decision must, having regard to all

the facts, turn upon whether (a) the mistake was a reasonable one, and
(b) the condition as to exit was a reasonable one,

(m) (1852), 18 Q. B. 378, 385.
fn) (1858), 27 L. J. Ex. 443.
(o) McArdle v. Egan (1934), 150 L. T. 412.
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A private person can arrest lawfully only if he can proven

(i) that a felony had been committedt^and (ii) that he hadj

reasonable grounds for suspecting that the person arrested^

had committed that felony.-^ The fact that he had very

probably committed the same felony with respect to property

other than that for which the private person arrested him will

not justify the arrestor (p). As to the powers of a private

person to effect an arrest, apart from this particular instance,

they are so intrieate (g) that a distinguished writer described

them as “ most unsatisfactory and almost a snare

This is the more unfortunate, as in certain cases (where a

treason, felony, or dangerous wounding is committed in his

presence) a private person not only may, but must, arrest the^

offender, or at least try his best to do so. As he probably

has not the faintest idea of what constitutes a felony, he may
have to take his choice between the risks of punishment by

a criminal Court if he fails in his duty and of being cast in

heavy damages for false imprisonment if he makes a mistake

as to his right. The rules adopted in the American Restate-

ment of the Law of Torts (s) are nearly as complicated as

those in our law. Both systems did right in grading crimes

according to their gravity, so far as the criminal is concerned.

Both made a cardinal blunder in making this gradation a

determinant not merely of the extent of the liability of the

criminal, but also of the liability of an innocent third person

in a collateral matter like arrest of the offender.

The law is even more complicated as to a police officer’s

powers (t). Very broadly, he _ cannot ar^st Jor a _mis-

djgnmanour without a warrant (n). To this there are many
statutory^xceptions. Where there is such an exception, the

Courts have in some cases taken the strong course of holding

the constable exempt from liability for false imprisonment if,

though the person arrested has not in fact committed the

offence, the constable honestly and on reasonable grounds

believes that he has committed it; nor is it material that the

statute apparently permits such arrest only if the person is

(p) Walters v. IV. H. Smith .£ Son, Ltd., [1914] 1 K. B. 595.

(q) They are summarised m Kenny, Criminal Law (15th ed. 1936),
528—529.

(r) The late C. S. Greaves, Q.C., cited ibid., 531.
(s) Vol. 1, §§ 11-2—H5.
(t) Kenny, op. cit. 529—.5,'ll.

(u) See Dumbell v. Roberts, [1944] 1 A. E. E. 326.

§ 66 .
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§ 66. ^actually committing the offence; examples are the arrest of a

person who appears to be drunk while in charge of a motor

vehicle (a), or of a woman who appears to be importuning men

for the purposes of prostitution (b). In such cases there is

a conflict of interests between the private persons whose

liberty ought to be respected and the public whose safety and

good order ought to be preserved by immediate interference

with the supposed offender (c). In recent times some judicial

attempts have been made to state tests for resolving this

conflict (d), but still more recently the House of Lords in

'Barnard v. Gorman (e) declined to lay down any principle

more exact than that each statute must be construed on its

merits, and, on the facts before them, there was no need to

go beyond that. But the law as it now stands certainly

casts a heavy responsibility on a constable who may have to

decide at a moment’s notice a point that has puzzled the

Appellate Courts several times. The only remedy seems to

be legislation stating definitely for what statutory mis-

demeanours a constable may arrest upon suspicion without a

warrant.

Information Where a policeman arrests a person, X, on reasonable
of charge. suspicion of any crime for the arrest of which the law does not

require a warrant, the general principles as to informing X of

the ground on which he is arrested may be summarised as

follows (and they apply also to arrest by a private person).

X must, in ordinary circumstances, be informed of the true

ground of his arrest. The policeman is not entitled to be silent

as to the reason for the arrest or to give a reason which is not

true. If he does either of these things he is guilty of false

imprisonment, but this is subject to exceptions the range of

which is not entirely settled, but which certainly include the

following. X need not be informed of the reason for his arrest

^
if the circumstances are such that he must be aware of the

general nature of the alleged offence for which he is seized ;
nor

can he legally complain if it was practically impossible to give

(o) Trebeck v. Croudace, [1918] 1 K. B. 158.

(b) Isaacs v. Keech, [1925] 2 K. B. 354. But see Lord Wright in

Barnard v. Gorman, [1941] A. C. 378, 394. Cf. Ledwith v. Roberts, [1937]
1 K. B. 232.

(c) [1925] 2 K. B. at p. 360.

(li) E.g., the ofience must be of grave danger to the public and difBcult

to substantiate except by an arrest in the first instance: [1918] 1 K. B. at

p. 164.

(e) [1941] A. C. 378.
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him the information owing to his own fault; e.g., if he made

an immediate counter-attack on the policeman or if he ran

away. In any event, the policeman need not state the reason

for the arrest in technical or precise languag^^royided_he

conveysto X the substance of the charge_a,gainst . him. These

principles 'were'Taid down by Viscemnt Simon in Christie^ v.

Leachinsky (/) and were expressly or tacitly approved by the

other noble and learned Lords. In that case, the police

arrested X without a warrant for an alleged misdemeanour

under the mistaken impression that a statute authorised them

to do so, and, when sued by X for false imprisonment, they

pleaded that, at any rate, they had reasonable grounds for

suspecting that X had also committed the felony of larceny.

The plea was held bad, because they had not informed X of

the charge of larceny.

Remedies.—They are (i) self-help; (ii) habeas corpus;

(iii) action for damages. No one who is unlawfully restrained

need wait until he is released before seeking redress. He
can use self-help in order to escape, on the principles stated

in § 34, ante. And he, or any one on his behalf, can apply

for a writ of habeas corpus to secure his release.

Distinction from malicious prosecution.—False imprison-

ment must be sharply distinguished from the tort of malicious

prosecution. The latter will be more fully discussed in a

later chapter (g). Here it is enough to note that the plaintiff

in an action for it must prove that the defendant (i) instituted

a prosecution of him which (ii) ended in the plaintiff’s favour

and (iii) was instituted without reasonable or probable cause,

and (iv/was malicious. Compare this with the much lighter

burden of proof in an action for false imprisonment. All that

the plaintiff need prove is the restraint by the defendant.

He need not prove that it was unlawful. The burden of proof

is on the defendant to show that it was lawful.

The special relevance of the difference comes out in this

way. Every one who is connected with directing the unlawful

restraint of another person is liable for false imprisonment,

but this is subject to a distinction between merely ministerial

acts and discretionary acts. The oft-cited example of this is

where, before a magistrate, A makes a charge against B,

whereupon the magistrate orders that B be taken into custody

and detained until the matter can be investigated. Here A
if) [1947J A. C. 573, 587—588. (rj) Post, § 171.

§ 66 .
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§§ 66, 67.
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has set in motion, not a ministerial officer, but a judicial one

who exercises a discretion as to making the arrest (h). A is

therefore not liable to an action for false imprisonment,

although he may have taken one step towards making himself

liable for malicious prosecution. In Austin v. Dowling (i),

where an inspector of police refused to take the responsibility

of arresting B on a charge made by A, unless A signed the

charge-sheet, it was held that A’s tort was false imprisonment,

because the inspector had interposed no discretion of his own

between A’s charge and the arrest which followed (j).

§ 67. Residuary trespasses to the person (k).

Trespasses to the person which never acquired specific

names are very sparsely illustrated in the reports (1). During

the last ninety years there have been only four actions of this

kind, and of those only one was successful, Sadler v. South

Staffs, etc., Tramways Co. (1889) (m). Several reasons may
be suggested for this. In the first place, the nominate tres-

passes of assault, battery, false imprisonment and some forms

of what may be called “ interference with family relations ”

covered the ground so well in the older law that there was

almost nothing left that could be called a “ residuary form

of trespass ”, especially when it is recollected that in the

nominate torts of this sort it was at that time no defence for

a man to say that he had acted inadvertently and not inten-

tionally, Moreover, many intentional or inadvertent injuries

to the person or to property that fell outside “ trespass to the

person ” or “ trespass to property ” were caught by an action

upon the case for trespass or by an action upon the case

(Ji) Austiii V Dowling (1870), Ij. R. 5 C P. 534, 540.

(i) Ibid.

(;) Note that mere signatiiie of the chaigc-shect not make the signer

responsible for an arrest already made by some one else: Sewell v. Natiomil

Telephone Co , Ltd., [1907] 1 K. B, 557, 560.

(/c) 49 L. Q. R. (1933), 360—362, 364 et seq.

(l) There is only one genuine instance (No. 53) in the 442 cases of

“Trespass” in Brooke's Abridgement (1573) and the period following the
Year Books is almost as meagre in reported cases. They are Underwood v

Hewson (1723), Stra. 596; ScoU v. Shepherd (1773). 2 W. Bl. 892;
Leame v. Bray 0803), 3 East 393; Hopper v. Rccdc (1817), 7 Taunt. 698;
1 Moore C. P. 407; Hall v. Pcarnley (1842), 3 Q B. 919; M'Lattqhhn v
Pryor (1842), 4 M. & G. 48, 56; Holmes v. Mather (1875), L. B. 10 Ex. 261;
Sadler v. South Staffs, etc. Tramways Co. (1889), 23 Q. B. D. 17 ; Stanley v.

Powell, [1891] 1 Q. B. 86; Gayler d Pope, Ltd. v. Davies Son, Ltd.,
[1924] 2 K. B. 75. All these cases are considered in 49 L. Q. E., cited
last note.

(m) (1889), 23 Q. B. D. ]7.
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simply (n). Good particular erramples of these were some

of the injuries committed through the agency of animals,

although they might also be treated as trespasses pure and

simple (o). All this was before the action upon the case for

negligence had ripened into the tort of negligence. When it

had become established, it thrust into the background trespass

for unintentional injuries to the person or chattels of another.

It was shown in § 63, ante, how this came about, and there is

no need to repeat it here.

As has been said, Sadler v. South Staffs, etc. Tramways

Co. (1889), is the only modern instance of a successful action

for this kind of trespass to the person. The defendants were

a company authorised by Parliament to run tramcars by

steam, and they had running powers over the line of another

tramway company. Certain points on this other line were

defective, and in consequence of this the defendants’ tramcar

left the rails and injured the plaintiff, who was on the highway.

The jury negatived negligence on the part of the defendants,

found that the accident was due to the defective points, and

awarded damages to the plaintiff. The Court of Appeal,

aSirming the decision of the Court below, held that the

defendants were liable because their statutory powers did

not authorise them to run their trams on a line which was

defective.

This case gave some trouble to the Divisional Court in

Phillips V. Britannia Hygienic Laundry, Ltd. (p), where

McCardie, J., was evidently preparing the foundation of the

doctrine (which he laid down as law in a later decision) {q)

that an action for trespass to the person on the highway will

not lie unless at least negligence be proved (r). He said of

Sadler’s Case, •“ It is not easy to discover the ratio of the

judgments. ... It seems to have been clear and admitted

that ' the defendants could have detected the defect by in-

spection. They failed to do so and hence the accident.

The decision was given, I think, upon the special effects of

the Tramways Acts, and the duty thereby cast on the

defendants. . . . Sadler’s Case must rest either on negligence

(re) Viner, Abridgement (2nd ed.), ii, 1—6.

(o) Ibid., 1
, 233—236.

(p) [1923] 1 K. B. 539.

{([) Gayler d Pope. Ltd. v. Davies d Son. Ltd.. [1924] 2 K. B. 75.

(r) Ante, p. 209.

§ 67 .
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§§ 67, 68. or on the obvious and avoidable breach of a particular

statutory duty. It seems to me to be, so far as 1 follow it,

sui generis ” (s).

Where an action for trespass to the person is maintainahle,

it seems, as was stated on an earlier page, that it is no defence

to say that the harm was inflicted negligently and not

intentionally (t).

Physical

harm other

than tres-

passes to the

person.

A modern
principle.

§ 68. Intentional physical harm other than trespasses to

^the person.

An act wilfully done which is calculated to cause, and

actually does cause, physical harm to another person is a tort

although it may not, according to current practice, be treated

either as a trespass to the person or as any other specific tort.

This statement of principle is quite modern and its limits

have not been explored in the law Courts. It was laid down

by Wright, J., in Wilkinson v. Downton (it), where A, by way

of practical joke, falsely told the plaintiff, a married woman,

that her husband had met with an accident whereby both his

legs were broken. She believed this and was so violently upset

by the consequent nervous shock that she had a serious illness.

A was held liable. Some attempt was made by counsel to

base the claim on deceit as a tort, but the learned Judge indi-

cated that this would have been an extension of that tort,

presumably because it is necessary that there the injured party

should be intended to act upon the false statement and should

have acted upon it, and here the plaintiff could scarcely be

said to have acted in any way. Wright, J., preferred the

following ground :
“ The defendant has . . . wilfully done an

act calculated to cause harm to the plaintiff—that is to say,

to infringe her legal right to personal safety, and has in fact

thereby caused physical harm to her. That proposition with-

out more appears to me to state a good cause of action there

being no justification alleged for the act ” (a).

(s) [1923] 1 K. B. at pp, 554—555. Bailhacbe, J., took much the Bame
View (pp. 555—556). Both Judges pointed out that apart from statute, a

tramway company has no right to cut up the highway at all. Another
possible explanation of Sadler's Case is that the defendants were not making
an ordinary use of the highway, but were engaged jn a dangerous operation
there, in running a tram on a defective rail. Certainly that was Lord
Esher's opinion in the case. The principle is much the same as that
relating to the conduct of dangerous operations, expressed by Talbot, J..
m Brooke v. Bool, [1928] 2 K. B. 578, 587 (post, § 168)

(t) Ante, p. 207. (ii) [1897] 2 Q, B. 57 (W. Cases, 88).
(a) [189'7] 2 Q. B. at pp. 58—59.
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Since Wilkinson v. Downton no other example of the

principle in that case has appeared in the English reports,

except Janvier v. Sweeney (h), in which on similar facts

Wilkinson’s Case was approved by the Court of Appeal. This

may be due to the fact that the harm in both cases took the

form of nervous shock and, as has been pointed out {ante,

pp. 77—78), it is still uncertain whether nervous shock is to

be regarded as a tort in itself or (as seems to be the better

view) merely as a possible consequence of a tortious act. At

any rate, there is no ground for thinking that the principle in

Wilkinson v. Downton is inapplicable unless the harm is

nervous shock. That is too narrow a view. If the plaintiff,

when she heard the news, had broken her arm in falling in a

faint, the defendant would have been equally liable; or, if I

suddenly shout at a child who is crossing an unfenced plank

over a stream and the child, as I intend, loses its balance and

gets a ducking, surely I am just as much liable as if it had sus-

tained illness from a nervous shock. Nor need the principle

be limited to harm arising from a statement, e.g., if I scare

a person into a nervous shock by dressing up as a ghost.

Again, the administration of a noxious drug to an unwitting

victim may be another illustration of this tort, although, as

was noted in an earlier section, it would not be the tort of

battery (c) (if accompanied by false representations, it might

also be the tort of deceit). Under the old practice, it might

have been trespass to the person if the harm were direct, or

trespass upon the case if it were reckoned as consequential.

Nor is there any reason to suppose that such harm would not

be actionable at the present day. In current pleading the

remedy would be styled simply “ an action for personal

injuries ”, thus avoiding the embarrassment of deciding

whether it were trespass or case (d). And Wright, J.’s

principle would give it neat expression on the side of sub-

stantive law as distinct from its procedural aspect.

The principle would also extend to the intentional infection

of another person with disease (inadvertent infection is

probably the tort of negligence (e) ). If the disease is a

(b) [1919] 2 K. B. 316. DiiJwu v. Tl’/iite, [1901] 2 K. B. 669, and
llambrook v. Stokes, [1925] 1 K. B. 141, were cases of nervous shock
resulting from the ton of jjegUgence.

(c) Ante, § 13.

(d) As in Scott v. Shepherd (1773), 2 W. Bl. 892.

(e) Clerk & Lindsell, Torts, 3G6—369.
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§ 68. venereal one contracted from cohabitation, the position is

doubtful, although, as has been pointed out, it is hard to see

why fraudulent concealment by the person suffering from the

disease should not negative the victim’s consent to cohabita-

tion and thus make the infection a tortious battery (/). But

the Courts are not likely to entertain civil litigation on the

question, for the plaintiff would be in this dilemma : if the

parties were husband and wife, the action would not be main-

tainable at all, and if they were not husband and wife, the

defendant would probably plead successfully ex turpi causa

non oritur actio (g).

(/) Ante, § 13.

ig) Hegarty v. Shine (1878), 14 Cox C C. 145.
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CHAPTER X

INJURIES AFFECTING FAMILY RELATIONSHIPS

§ 69. This part of the law of tort is rather ragged in form

and, at anj^ rate in its relation to the seduction of children,

unjust in substance (a). A certain amount of dead timber

must be marked out and hewn away in order to state the

current rules intelligibly and even then they are still tinged

with the archaic idea that those who interfere with a man’s

rights over his wife or child are meddling with more or less

valuable servants of his rather than outraging his domestic

feelings.

Wrongs to family relationships may conveniently be divided

into those affecting (i) the husband’s rights in respect of his

wife and vice versa, and (ii) the parent’s right in respect of

his or her child.

§ 70. Wrongs to the husband’s rights in respect of his wife

and vice versa.

(I) Enticing away a spouse.—In Winsmore v. Greenhank

(1745) (h) the Court of Common Pleas, quite undisturbed by

the novelty of the remedy, allowed an action upon the case

by a husband against the defendant for enticing away his wife

so that the plaintiff “ lost the comfort and society of his said

wife ”. They held that there must be damnum cum injuria

and they foimd that the damnum consisted in the loss of

consortium. This makes anything like carnal connexion

between the enticer and the wife unnecessary. Indeed, the

action would lie against a woman who procured the wife to

leave her husband just as much as against a man. Against

an adulterer there is, as we shall see, another remedy, but
proof of adultery is no more an essential to success in an action

tor enticement (c) than it is sufficient by itself to establish

enticement (d). What is 'necessary and sufficient is that there

must be a cessation of cohabitation and consortium. Adultery

(a) I have suggested what ought to be its basis in 17 New York
University L. Q. E. (1939), 16—20.

(b) Willes 577.
(c) Blliott V. Albert, [1934] 1 K. B. 650 , 662.
(d) Newton v. Hardy (1933), 149 L. T. 165.

§§ 69, 70.

Husband
and wife.

(1) Entice-
ment.
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§ 70. is of course relevant in divorce proceedings, and if, after a

husband has recovered damages in an action for enticement,

he goes on to file a petition for divorce on the ground of

adultery, he cannot recover further damages against the

enticer (who now becomes the co-respondent) unless some

grave matter for consideration has not been dealt with in the

enticement action (e). Even if there be no enticement, there

is ground for thinking that mere harbouring of a wife after

her husband’s request for delivering up of her is, in the absence

of lawful excuse (infra), tortious (/).

Winsmore v. Greenbank was followed by the Court of

Appeal in Place v. Searle («), where the defendant had been

on terms of intimacy with the plaintiff’s wife for six years,

although there was no allegation of impropriety. One evening

the defendant, after a fight between himself and the plaintiff

which followed upon a quarrel between plaintiff and his wife,

said to the wife “ Come on Gwen. We will go ”, and they

departed accordingly from the plaintiff’s house. McCardie, J.,

dismissed the action. The Court of Appeal reversed hi.s

decision and ordered a new trial on the ground that McCardie.

J., was wrong (i) in placing the whole evidence of enticement

on the six words, “ Come on Gwen. We will go ”, instead of

taking also into account all that had gone on during the pre-

ceding six years; (ii) in holding that, in order to succeed in

such an action, the husband must prove that the will of the

wife was overborne by the stronger will of the defendant (h).

Blackstone (i), in speaking of this tort, says, “ The old law

was so strict in this point, that, if one’s wife missed her way
upon the road, it was not lawful for another man to take her

into his house, unless she was benighted and in danger of being

lost or drowned; but a stranger might carry her behind him

on horseback to market, to a justice of the peace for a warrant

against her husband, or to the spiritual court to sue for a

divorce ”. This does not leave much scope for the energies

(e) Menon v. Menon^ [1936] P. 200.

(/) Inference from Winsmore v. GTcenbank (1745^, WiUes 577, 582;

Philp V. Squire (1791), Peake 114; Berthon v. Cartwright (1796), 2 Esp.
480. In Place v. Searle, [1932] 2 K. B. 497, 517, Greer, L.J. ’s amendment
of Lush, Husband and Wife, is not really a denial of the existence of this

remedy, but merely a harmonising of tlie later part of a paragraph with the

earlier : cf. Serntton, at p. 513.

l<l) [1932] 2 K. B. 497 (W. Cases, 90).

(/i) The case was re-tried at nisi prius and the husband got a verdict for

substantial damages.
ii) Comm, iii, 139.
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of a knight-errant whose quest is the relief of distressed wives.

But Willes, L.C.J., in Winsmore v. Greenbank (k) hinted at

something wider when he said that if the husband had lost his

wife’s consortium by a lawful act on the defendant’s part, no

action could be maintained; and later rulings at nisi prius (?)

and dicta in the Court of Appeal in Place v. Searle (m) show

that jeception of the wife on grounds of humanity, e.g., to

protect her against the husband’s brutality, does not constitute

enticement
;
and it may be that this is so even where the defen-

dant has acted simply upon the wife’s representation of her

husband’s cruelty without procuring proof of it (w). And
even where there is no evidence of unkindness on the husband’s

part, yet if the wife asks the defendant’s advice which he gives

in good faith, he is not liable. But if the advice were volun-

teered—much more if it amounted to persuasion—that is no

defence (o).

After some doubts expressed in earlier cases (p), it was

held in Gray v. Gee (1923) (q) that a wife can also maintain

the action for enticement against any one who persuades her

husband to leave her. Adultery is no more essential to the

cause of action here than it is in enticement of a wife; it is

a mere circumstance that may go to prove enticement which

may quite possibly be established without it (r). In the

United States it had long been recognised that the wife could

sue (s). In England, the sluggishness of the Courts in allowing

the action seems to have been due partly to the idea that

although the wife is under the protection of the husband, yet

he is not under her protection, partly to the procedural

difficulty that, until the Married Women’s Property Act, 1882,

the wife could not sue without joining her husband. It is

submitted, although there is no decision to that efiect, that

(k) (1745), Willes, at p. 581.
(l) PJiilp V. Squire (1791), Peake 114; Berthon v. Cartwnrjht (1796),

2 Esp. 480.

(m) [1932] 2 K. B. at pp. 513—514, 517—518.
(n) Philp V. Squire, supra.
(o) Smith V. Kat/e (1904), 20 T. L. R. 261.

(p) Lynch v. Knight (1861), 9 H. L. C. 577; Buttcrworth v. Butterworth

,

[1920] P. 126, 130—131.
(5) 39 T. L. E. 429. So, too, Place v. Searle, [1932] 2 K, B. at pp. 512,

521; Newton v. Hardy (1933), 149 L. T. 165 (where, however, there was
no sulficient evidence of enticement).

(r) Elliott V. Albert, [1934] 1 K. B. 650, 662.

(5) See Restatement of Torts, §§ 683, 690. The States vary in their
recognition of an action for “ alienation of the affections ” of either spouse
by a third party.

§ 70,
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§ 70.

Writ of

riiTishiiieDt.

(2) Adultery
with wife.

The Law of Tort

mere harbouring of a husband is just as tortious as harbouring

of a wife (t).

The obsolete writ of ravishment.—An action which appears

to be obsolete now but which deserves a brief historieal note

is one described by Blackstone (u) as “ writ of ravishment, or

action of trespass vi et armis, de uxore rapta et abducta

He says that it lay at Common Law, that thereby the husband

recovered, not possession of his wife, but damages against the

third party for taking her away, that by the Statute of West-

minster I (3 Edw. 1, c. 13) the offender should also be

imprisoned for two years and fined at the pleasure of the King,

and that both the King and the husband might have the

action (a).

The action fell into desuetude in the early nineteenth

century (b). Perhaps the more convenient remedy for entice-

ment invented in Winsmore v. Greenbank (c) thrust it into

the shade, for there the action was upon the case and not for

trespass and it required no allegation of the precise means used

to get the wife away.

(2) Adultery with the wife.—An action of trespass vi et

armis (d), also called an action for “ criminal conversation”,

(t) Ante, p. 230. See Scrutton, L.-J , m Place v. Scarle, [1932] 2 K. B.

at p. 512, and Swift, J., m Newton v. Hardy (1933), 149 L. T. at p. 166.

(«) Comm, ill, 139.

(a) At first sight the authorities look rather confused as to the founda-

tion of this action. The apparent confusion is due to Filzherbert’a Natura
Brevium. At 89 0, he gives the writ as one of trespass based upon the

Statute of Westminster. At 52 K, he says that the husband “ may have

an action at common law', de uxore abducta cum bonis viri, or an action of

trespass for taking the wife ”. Coke, 2 Inst. 434, says that this same action

lay at Common Law and that the wrong at which it is aimed is also pro-

hibited by the Statute, where a punishment additional to that at Common
Law was inflicted. From what he adds it is evident that a writ could he

brought at Common Law, omitting “contra formam statuti". Walker v.

Rich (1665), Bacon, Abr. (ed. 1832), Marriage and Divorce (F) 2 shows
that so long as the plaintiff did not recite any particular statute, but merely
concluded contra formam statuti, it did not hurt him even though his action

were at Common Law.
Whether Fitzherbert, Coke and Blackstone were correct in thinking that

the writ existed before the Statute of Westminster is unknown, and is a

question of purely antiquarian interest, for the action faded away after

Walker v. Rich.

(b) Bae. Abr. (last note) speaks as if it were still in existence, but a

note in Chitty's ed. of Blackstone's Commentaries states that it is obsolete.

Modern books omit any reference to it, except Pollock, Torts, 181, note.

On the statutory side it was wiped out by 9 Geo. 4, c. 31 (Offences against
the Person Act, 1828), which repealed 3 Edw, 1, c. 13, and 13 Edw. 1,

st. 1, c. 34 (so far as the latter related to rape).

(c) (1745), Willes 577.
(d) Some thought that it w'as action upon the case, not trespass :

Maefadzen v. Olivant (1805), 6 East 387.
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could be used by the husband against one who committed

adultery with his wife (e). True, the wife had consented to

the intercourse, but for the purposes of this action she was

presumed to be incapable of giving such consent (/). When

the Divorce Court was established in 1857, the action of

criminal conversation was abolished, but the claim for damages

against the co-respondent in a petition for divorce rests upon

a similar foundation.

(3) Injury which deprives husband of wife’s consortium .

—

An action of trespass can be brought by the husband against

any person who so injures his wife as to deprive the husband

of her consortium (i.e., her society and service). Black-

stone (g) says that the beating or other maltreatment must

be “ very enormous ”, but it must not be hastily inferred from

this that nothing but assault and battery will suffice to deprive

the husband of the consortium. Blackstone had in mind some

old cases where the wrong did take the form of these torts (h).

But Brockbank v. Whitehaven By. (i) shows that the action

extends to loss of consortium arising from injuries in a railway

collision. Loss of services was also alleged there, but there is

nothing to show that such an allegation was essential. It

must be noted that this action is quite distinct from that

which the husband might sue at Common Law on behalf of his

wife or which, since the Married Women’s Property Act, 1882,

she can sue on her own account for the injury done, to her.

The same wrongful act may deprive her husband of her

consortium and do bodily harm to her. And there are two
separate remedies for these two separate torts. In cases like

Brockbank v. Whitehaven By. the wife can nowadays main-

tain an action on her own behalf. Before 1883 the law was
the same except that her husband must sue for her benefit,

and this action which he brought merely as her representative

was entirely independent of the action which he had, and still

has, for the loss of consortium.

(e) Blackstone, Comm, iii, 139—140.

(/) Holdsworth. H. E. L. viii, 430.

(g) Comm, iii, 140.

ill) Guy V. Livesey (1618), Cro. Jac. 501; Hyde v. Scyssor (1619),
Jac. 638.

(i) (1862), 7 H. & N. 834.

Cro.

§ 70.

(3) Depriva-
tion of wife's

consortium.
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§ 71.

Wrongs to

parental
rights.

(1) Obsolete

action as to

heir.

§ 71. Wrongs to parents’ rights in respect of their children.

(1) Obsolete action for taking away heir.—Fitzherbert said

that “ a man shall have an action of trespass for taking his

son and heir, or his daughter and heir, and marrying her ” (/c).

Whether this extended to a child who was not an heir was an

open point in the time of Elizabeth. In Barham v. Dennis

(1600) (/), three Judges were of opinion that it did not, and

there was sound reason in this if the only ground of the action

was the loss to the father of the heir’s marriage which in those

days had a pecuniary value. The dissenting Judge held that

the remedy applied in respect of any child, whether heir or

not; he took the broader view that a father has an interest in

the education and provision of all his children. Nothing more

definite than an adjournment is reported. Blackstone (m)

repeated the doubt, citing this case. In Hall v. Hollander,

Holroyd, J., said obiter that the action will not lie “ except

for taking a son and heir ” and that for other children loss of

service must be proved (n). Probably the aetion is now

obsolete. It has not been expressly abolished; but if its

foundation were the feudal one of loss of the ehild’s marriage,

one may urge that cessante ratione legis, cessat lex ipsa,

though it must be confessed that the older authorities dis-

agreed as to what its basis was. At any rate, modern

text-books, on balance, seem to regard it as extinct (o), and

perhaps a practitioner would nowadays advise the parent to

rest content with two other remedies which undoubtedly exist

for recovering a child from one who takes him away
:

(i) writ

of habeas corpus; (ii) petition to the Court of Chancery (p).

It should also be added that if any injury is done to the child

(fe) Natura Brevhim, 90 H.
{1] Cro. Eliz. 770. For other cases, see Viner, Abr. ,

Trespass (L. 4);

vol. XX, 451; and Father and Son (A); vol. xiii, 139. In Hunt v. Wotlon

(1678), T. Eaym. 259, the father recovered damages for injury to the child

(fracture of thigh-bone) although the action was not laid per quod servitiiim

amisit. This was contrary to the earlier decision in Gray v. Jefferies (1587),

Cro. Eliz. 55, that the remedy did not lie for mere blows (as distinct from

kidnapping) which caused loss of the marriage.

(m) Comm, iii, 140—141.

(n) (1825), 4 B, & C. 660, 662,

(o) Salmond, Torts, § 93 (1), is of this opinion. Clerk & Lundsell, Torts,

315 seq., and 17 Laws of England (Halsburyl (2nd ed.), § 1378, make no

mention of it. See, too, Holdsworth, Hist, of Eng. Law, viii, 427—428.

Pollock, Torts, 180—181, mentions the action but does not expressly state

that it has disappeared.

(p) Eversley, Domestic Relations (5th ed., 1937), 418—421; Salmond,
Torts, § 93 (1).
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itself, damages are of course recoverable by the child itself,

the action being brought by its next friend. This will not

compensate the parent for the deprivation of the child, but it

is a reminder to those who kidnap that they expose themselves

to at least one action for damages.

(2) Deprivation of child’s services.—It is a tort to do any

act to a child which wrongfully deprives the parent of its

services {q).

Our law here displays ail unfortunate and vicious historical

twist. The ground on which any remedy of this kind ought

to be based is outrage or injury to the parent as head of a

family. But in fact the action per quod servitivm amisit.

which began as a remedy for a master against one who inter-

fered with his servant so as to deprive him of his services, was

extended by 1653 (r) to similar interference with a child. The

tort is in form therefore merely a species of the more general

tort of interfering with the relations of master and servant,

which is considered in a later chapter (s). The law thus made

a false start by holding that the remedy must depend not on

the question, “ Have the family rights of the parent been

injured ? ” but on the question, “ Has the parent lost the

services of the child ? ” Upon the whole the Courts have done

their best to reduce the requirement of “ service ” to some-

thing very like a fiction and have also indirectly taken accoimt

of the real wrong which is inflicted, by encouraging juries to

give exemplary damages against a defendant in cases of

seduction ; and they have done this not only where the

plaintifl is a parent, but also where he or she stands merely

in loco parentis (e.g., an aunt) or has adopted the child (t).

§ 71 .

1,2) Depriva-
tion of child’s

services.

iq) American law here has a wider range than English law : Restate-
ment of Torts, §§ 699—707.

(r) Norton v. Jason, Style 398. 1 cannot trace the extension farther

back than this in Ashe’s Promptuarie (1614; the only tolerably efficient

index to the black-letter Year Books) under the titles “ Action upon the
Case ”, Enfant ”, ” Trespass ”, or in the authorities cited in Postle-
thwaite v. Parlces (1766), 3 Burr. 1878, or in Rolle’s Abridgment. Cf.

Holdsworth, Hist, of Eng. Law, viii, 427—430.

(s) Post, § 169. The paradox is that the action for depriving a master
of his employee’s services is much commoner in its fictional application to

seduction of children than m its use as a remedy for interfering with
servants stricto sensn: Att.-Cen. v. Valle-Jones, [1935] 2 K. B. 209, 216.

(t) Irwin V. Dearman (1809), 11 East, 23, where Lord Ellenborough,
C.J., admitted that the practice of awarding exemplary damages wa.s
illogical, but said that it bad become inveterate, Cf. Howard v. Crowther
(1841), 8 M. & W. 601. For other circumstances which may aggravate
damages, see KUioit v. Nicklin (1818), 5 Price 641. As to an adopted child,
see Peters v. Jones. nOMl 2 K. B 781.



236 The Law of Tort

§ 71
. or where the child is illegitimate (u). Moreover, the idea of

service makes the age of the child irrelevant in the sense that,

provided loss of service is proved, it is immaterial whether the

child is or is not of full age (a). But for all that the law is

inelegant in form and sometimes morally unjust in substance.

It will not help a parent if the child is too young to be capable

of rendering service, and where the injury takes the shape of

seduction, “ the quasi fiction of servitium amisit affords pro-

tection to the rich man, whose daughter occasionally makes

his tea, but leaves without redress the poor man whose

child ... is sent, unprotected, to earn her bread among

strangers ” (b).

The tort is sometimes referred to as “ seduction ”, but this

is apt to be misleading; for, although seduction is a common

mode of committing it, any other mode will suffice, provided

there is a loss of service, e.g., assault and battery of a son (c),

or negligently injuring him in a highway collision (d); more-

over, as will be seen shortly, even where there is carnal

knowledge of a daughter, that, by itself, will not suffice to

make the defendant liable.

Proof of service.—Very little evidence of this is needed,

cither as to the obligation to render the service or as to the

[larticular acts in which it consists. If the child is under age

(twenty-one years) the mere fact that it lives in its father’s

household is enough to imply the fact of service (e). But

where the child is too yoimg to be capable of rendering it

(e.g., two and a half years in age) the action will not lie (f).

[f the child be of full age, then there must be proof of actual

service to the parent, although it may be very slight; provided

that be established, it is immaterial whether or not there was

a contractual obligation to render such service (g). Where

the child is under twenty-one, even a mere right to the service

(u) Beclham v. James, [1937] 1 K. B. 527.

(fi) Bennett v. Allcott (1787), 2 T. E. 166; Speight v. Oliviera (1819),

2 Stark. 493.

(b) Note to Gnnnell v. Wells (1844), 7 Man. & G. 1033, 1044.

(c) Jones V, Brown (1794), 1 Esp. 217.

(d) flail V. Hollander (1825), 4 B. & C. 660; Flemington v. Snnthers
(1826), 2 C. & P. 292. So, too, where the child is induced to leave her home
in order to become a member of a religioiis society; Lough v. Ward, [1915]
2 A. E. R. 338.

(c) Jones V. Brown (1794), 1 Esp. 217 ; Peake 306.

(/) Hall V. Hollander (1825), 4 B. & C. 660.

ig) Bennett v. Allcott (1787), 2 T. R. 166; Peters v. Jones, [1914]
2 K. B. 781, 766.
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is enough, whether it be based on contract or on the parent’s § 71.

right to control his children under age as their natural

guardian. In Terry v. Hutchinson (h), the daughter, who was

J

nineteen years of age, was employed by a draper at Deal. He
dismissed her, and on her railway journey to Canterbury where

‘ her home was, she was seduced by the defendant. A verdict

of £150 damages for her father was upheld on the ground that,

so long as the father had the right to her service, it was of

no moment that he had not actually exercised it; and, as she

was a minor, his right to it revived when her contract of

employment with the draper ended and she showed an inten-

tion to return home. Indeed, it is possible in this connexion

for the child to serve two masters at the same time—her

employer and her parent—and the defendant may quite well

expose himself to two separate actions. In Rist v. Faux (i),

the daughter worked for X as a farm labourer daily from

7 a.m. to 6 p.m. at 5s. a week, and was at home daily from

6 p.m. to 7 a.m. during which time she looked after her

invalid mother. It was held that this was sufficient evidence

of service to her father to enable him to recover damages from

X for her seduction even though it might have occurred at a

time when she was bound to serve X (fc).

If, however, another person has a right to the whole of

the child’s services, the parent cannot be said to retain any.

In Hedges v. Tagg (I) the plaintiff’s daughter was employed

as a governess by X, who gave her three days’ special leave

to go home and see some races at Oxford. During this leave

she assisted in the domestic duties and was seduced by the

defendant. It was held that her parent could not maintain

the action (m). Terry v. Hutchinson (supra) was distin-

guished on the ground that there the service with the draper

had terminated, while here the daughter was not going home
for good nor even for the legal holiday to which her contract

(fe) (18681, L. E. 3 Q. B. 599.
(i) (1863), 4 B. & S. 409.
(k) See, too, Bramwell, B., in Thompson Ross (1859), 29 L. J. Ex. 1,

3; Harper v. Luffkin (1827), 7 B. & C. 387 (lather ol married woman, who
was separated from her husband and living with her father, held entitled
to recover damages for her seduction by A); Ogden v. Lancashtre (1866),
16 W. E. 158.

(1)

(1872), L. E. 7 Ex. 283 (W. Cases, 93).

(m) X could have done so, assuming loss of service to him to have been
proved

; but his right would have been based on interference with the
contract of employment.
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§ with X entitled her (n), but only on leave conceded to her as

a favour (o).

A contract of service made by the defendant with the child

for the mere purpose of getting her under his control to seduce

her is nugatory (p). Nor indeed will any fraud used in enticing

away the child take away the parent’s right to its service (q).

‘ ‘ The particular services rendered may be of the most trivial

kind, such as making a cup of tea for the parent (r), or milking

cows (si.

p \ ' If the parent either intentionally or by gross negligence

connives at the seduction of his daughter, he will lose his

p ? r 1 remedy (t). Whether we regard the real or fictitious basis of

the action, this is only just; for his moral callousness negatives

? C ' ? any outrage on his family honour and, as to loss of service,

volenti non fit injuria (m).

In these seduction cases, the mere act of carnal knowledge

of the daughter does not constitute loss of service. Thus in

Eager v. Grimwood (a), the defendant seduced the plaintiff’s

daughter. A child was born, but was proved not to be the

child of the defendant. Held, there was no proof of loss of

service (b); so, too, if the daughter’s confinement took place

(n) Qtuere, whether return home on such a holiday would have sup

ported the action? Kelly, C.B., at p. 286.

(o) See, too, Thompson v. Ross (1859), 29 L. J. Ex. 1.

(p) Speight v. Oliviera (1819), 2 Stark. 493.

(g) Evans v. Walton (1867), L. R. 2 C. P. 615.

(r) Carr v. Clarke (1818), 2 Chit. 260; Manvell v. Thomson (1826),

2 C. & P. 303.

(s) Bennett v. Allcott (1787), 2 T. E. 166, 168 (per Buller, J.).

(t) Reddie v. Scoolt (1794), Peake 316.

(u) In Verry v. Watkins (1836), 7 C. & P. 308, it was ruled at nisi prius

that evidence of the daughter's unchastity with other men was admissible

m reduction of damages. It is not very intelligible why the misbehaviour
of the child should affect (he renleily of a parent who is in no way blameable
for it. If the loss of service were due. not to seduction, but to some other

act like battery, negligence or the like, the fact that the child had wrong-
fully provoked or caused the haim which resulted in the loss of service might
very likely deprive the parent of his action (and it does so according to the

.•\merican Eestatenient of Toits, § 703) ; but that is another matter. How-
ever, in the note to Vernj v. Watkins several other rulings at nisi prius

on the admission of evidence of the daughter's misconduct are cited, and
perhaps they were due to Lord Bilenborough's opinion in Dodd v. Norris

(1814), 3 Camp. 519, that the allowance of any compensation to the parent
in this action for injury to his feelings, as distinct from injury by loss of

the child's services, was an anomaly and, although it was established as

law, yet it was not to be encouraged.
(o) (1847), 1 Ex. 61.

(b) So, too, the Canadian case of Harrison v. Prentice (1897), 27
.4. E. 677.
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when she was not in the service of her parent (c). But the

mental agitation and consequent medical attention which

follow upon seduction and abandonment of the daughter by

the defendant are enough to raise a presumption of loss of

service (d).

The remedy in this tort is that of the parent, not of the

child. Indeed, the child, where it is of sufficient age to assent

and does assent, to the defendant’s act which deprives the

parent of its services, has no civil action at all, whether the

interference takes the form of seduction or detention, or

assault, or the negligent infliction of injuries. Volenti non fit

injuria would be an answer to any civil claim (e). Where the

child does not assent, e.g., where the defendant has committed

rape of a man’s daughter, the child of course can sue on her

own account and the parent can maintain the action for loss

of servme (/). Note, too, that there are criminal remedies for

abduction of females and for kidnapping generally (g), and

magistrates have power to make affiliation or bastardy orders

whereby the father of an illegitimate child can be compelled

to contribute to its support (h).

(c) Hedges v. Tagg (1872), L. R. 7 Ex. 283. The dicta of Bramwell, B.,
at p. 286, are a logical application of the “ service " fiction and show the
rule at its worst. In Davies v. Williams (1847), 10 Q. B. 725; 16 L. J.

Q. B. 369, it was held that if A is seduced by B while A is in the service

of C, and A's child is born while A is in the service of B, D cannot sue B

;

but this decision, although favoured by dicta in Hedges v. Tagg, is incon-
sistent with principle (for the gist of the action is loss of service), illogical

in its reasoning and hard to reconcile with dicta in Hist V. Faux (ante,

p. 237), which was the decision of a strong Court of Exeb. Chamber.
(d) Manvell v. Thomson (1826), 2 C & B. 303; so, too, Harrison v.

Prentice (supra). It is true that ManveU’s Case was only a msi prius ruling

and that in Boyle v. Brandon (1845), 13 M. & W. 738, the Court of

Exchequer queried whether illness in consequence of seduction and abandon-
ment (without pregnancy) were sufiicient loss of service; but Manvell's Case
was not cited and no opinion was expressed in the judgment itself. The
interpolations of the learned Barons in the course of argument seem to be
based on ideas now obsolete as to remoteness of dqniage.

(e) Cf. Brownlee v. Macmillan, [1940] A. C. 8®.^
(/) Mattouk V. Massed, [1943] A. C. .588, where it was pointed out that,

with respect to the parent’s action, the fact that rape is a felony does not
bar the action. See Appleby v. Fianklin, ante, p.- 163.

(g) Archbold, Criminal Pleading {31st ed., 1943), 1003.

(h) Stone’s Justices’ Manual, title “ Bastardy ".

§ 71 .



CHAPTER XI

§ 72.

Definition.

DEFAMATION (o)

§ 72. Dejamation is the publication of a statement which
tends to lower a person in the estimation of right-thinking
members of society generally; or which tends to make them
shun or avoid that person.

It is libel if the statement be in permanent form and slander
if it consist in significant words or gestures (b).

Many writers define defamation simply as the publication
of a statement w^h tends to bring a_ person “ into hatred,
_jContempt or ridicule But this is not quite exact, for a
statement may possibly be defamatory even if it does not
excite in reasonable people feelings quite so strong as hatred,
contempt or ridicule (c); and the definition is defective in

omitting any reference to the alternative of “ tending to shun
or avoid”. This addition is necessary, for falsely imputing
insolvency or insanity to a man is unquestionably defamation,
although, far from tending to excite hatred, contempt or
ridicule, it would rouse only pity and sympathy in the minds
of reasonable people (d), who would nevertheless be inclined

to shun his society. And Slesser, L.J., took this view in

Youssoupoff V. Metro~Goldwyn~Mayer Pictures, Ltd., where a

cinematograph film falsely imputed that the plaintiff, a Russian

(a) The leading monographs are Gatley, Libel and Slander (3rd ed
I038j

; Odgers, Libel and Slander (6th ed. 1929); Fraser, Libel and Slander
(7th ed. 1936); Bower, Actionable Defamation (2nd ed. 1923); Ball, Idbel
and Slander (2nd ed. 1936); Button, Libel and Slander (2nd ed. 1946). For
te.^tbooks, see Pollock, Torts, Ch. VIII; Salmond, Tores, Ch. XIII: Clerk A
Lmdsell, Torts, Ch. XX; lor the history ol the toit, Holdsworth, H. E F
TUI, 346—378, and m 40 L. Q. K. (1924), 302—315, 397-412, 41 L. Q. E.
(1925), 13—31 (Delamation in the sixteenth and seventeenth centuries);
Frank Carr in 18 L. Q. R. (1902), 255—273, 388—399 (Defamation with
especial reference to the distinction between libel and slander)

;
Van Vechten

Veeder m Select Essays m Anglo-American Legal History (1909), III,
446—473; for Dominion legislation, Dr. Williams in 21 Journal of Com-
parative Legislation (1939), 161—178.

(b) The test adopted by the American Bestatement of Torts, 5 ‘568, lo

more elaborate.

K B^ ^61* etc.. Bank of England, [1924] 1

(d) Pace Juvenal ; Nihil habet infelix paupertas durius in se
Quam quod ridiculos homines facit.

(Sat. iii, 152—153).
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princess, had been raped or seduced by the notorious monk, §

Rasputin, for this tended “ to make the plaintiff be shunned

and avoided and that without any moral discredit on her

part ” (e).

The words must tend to give rise to the feelings mentioned

in the definition (/). But on the part of whom ? The answer

is, the reasonable man. This rules out on the one hand

persons who are so lax or so cynical that they would think

none the worse of a man whatever was imputed to him, and

on the other hand those who are so censorious as to regard

even trivial accusations (if they were true) as lowering

another’s reputation, or who are so hasty as to infer the worst

meaning from any ambiguous statement. It is not these, but

the ordinary citizen, whose judgment must be taken as the

standard. The question, as Lord Atkin suggested, is, “ Would

the words tend to lower the plaintiff in the estimation of right-

thinking members of society generally?” (g). Now it often

happens that such “ members of society generally ” cannot

form any opinion at all until it is made clear to them that some

particular section of right-thinking men in the community

would attach a defamatory signification to the words. As

Lord Atkin said in the same context, we have “ to consider

the person or class of persons whose reaction to the publica-

tion is the test of the wrongful character of the words

used ” (h). Any right-thinking person would know what

imputation is conveyed by calling a man a thief. But not

many people outside America would know that calling a man
a “ shyster ” means that he is a lawyer of disreputable pro-

fessional character. In such circumstances the plaintiff, by

the form of pleading called an “ innuendo ” (post, § 79), must

prove this secondary meaning. But when he has done so, it

will still be right-minded persons “ generally ” whose opinion

whether the matter is defamatory or not must be regarded as

the criterion; for any reasonable person (as distinguished from

(e) (1934), 50 T. L. li. 581, 687 (\V. Cases, 97), But would reasonable
people shun the society of a woman who had the misfortune to be raped?
51 Law Quarterly Review (1935), 281—282. Slesser, L.J., saw the

difficulty but dismissed it with the remark: “It is to shut one’s eyes to

realities to make these nice distinctions

(/) Proof that they actually did give risa to it is unnecessaiy: Hough v.

Loudon Ej:press Newspaper, [1940] 2 K. '‘B. 507.

(g) Sim V. Stretch, [1936] 2 A. B. R. 1237, 1240.

(/i) Ibid. Cf. Byrne v. Deane, [1937] 1 K. B. 818, and criticism of it

in 83 Law Journal, 264

W.T. 16
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§ 72 .

between libol

and slander.

one of a particular class of persons) would be lil^ely to think

the worse of a man charged with professional dishonesty

although it might be necessary to interpret for him in the first

instance the word “ shyster ”, which imputes it, and which is,

on the face of it, intelligible only to one class of people.

Conversely, if the plaintiff can prove that the statement

tends to discredit him with only one special class of persons,

it is not defamatory unless reasonable people in general would

take the same view (i). Suppose that A is a member of a club

which bans the wearing of coloured shirts and that B falsely

accuses him of openly wearing one. That may tend to make
A unpopular with members of the club, but B has committed

no defamation; had he been accused of misappropriating the

club funds, the case would have been otherwise; for while

right-minded persons in general are indifferent to the hue of

other people’s underwear, they dislike dishonesty in any

quarter; but there is nothing dishonest or dishonourable in

openly breaking a club rule of this sort (k).

The law of defamation is in many respects irrational and

hair-splitting. “ No branch of the law ”, said Sir Frederick

Pollock (1),
“ has been more fertile of litigation than [defama-

tion] (whether plaintiffs be more moved by a keen sense of

honour (m), or by the delight of carrying on personal con-

troversies under the protection and with the solemnities of

civil justice) nor has any been more perplexed with minute

and barren distinctions.” Here, as elsewhere, historical

development is responsible for an excess of judicial subtlety.

Examples of libel as distinguished from slander, are a

picture, statue, wax-work effigy, or any writing, print, mark

or sign exposed to view. The representation must be

“ permanent ”, but the word must not be interpreted too

meticulously. Presumably sky-writing by an aeroplane would

be a libel, although the vapour which composes it disappears

(i) Cf. Lord Hailsham in Tolley v. Fry (C Sons^ Ltd.^ [1931] A. C. 333,

339; McCardie, J.. in Myroft v. Sleight (1921), 90 L. J. K. B. 883, 886,

citing Farwell, Ij.J., m Lcctham v. liiinli (1912), 57 S. J. Ill; Miller v.

David (1874), L. K. 9 C. P. 118.

(k) Tins seems to be the reconciliation ol apparently inconsistent state-

ments m some ot the text-books; e.g., Oatley, op. ait., 15; Fraser, op. at.,

8—9.
(l) Torts, 189.

(m) ‘‘ Job, who was the mirror of patience, . . . became qiiodammodo
impatient when libels were made of him ”

: Case de Libellts Famosis (1605),

5 Hep. 125 a, 126 a.
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soon (n). On the other hand, defamation in the manual § 72.

language of the deaf and dumb, and mimicry and gesticulation

generally (c.g., holding up an empty purse to indicate that

the plaintiff has robbed the defendant (o) )
would probably

be slander, because the movements are more transient. These

examples show that it is only broadly true to say that libel is

addressed to the eye, slander to the ear (p). Despite some

inconsistency in the authorities, it seems that the form in

which defamatory matter is published will determine whether

it is libel or slander and that it is possible for exactly the same

statement or representation to be slander on one occasion and

libel on another. Publication (§ 81, post) means communica-

tion to at least one other person than the person defamed and

it is generally agreed that publication is an essential of defama-

tion (g). Now it needs no demonstration that if an oral

utterance is eommimicated orally it is a slander that is

published, or that if a written statement is shown to a third

person, it is a libel that is published. But further, if an oral

statement by A is written down by B and shown by B to C, it

is a libel, not a slander, that B has published. No doubt A’s

original uttering of the words to B may have been slander,

but then the communication was oral; whereas disclosure of

the writing by B to C is not oral. Conversely, if A writes to

B a letter defamatory of X and B reads it aloud to C, it ought

to be a slander that is published by B, not a libel; so, too, if

1 dictate a letter to my typist : but the balance of authority

is the other way, although it has very little reasoning in

support of it (t). In this connexion it has been questioned

whether defamatory matter on a gramophone is, as such, libel

or only potential slander (s). If the test be, as we have sug-

gested, “ What is the mode of publication ? ” it seems to be

(n) So, too, Harry RictimoDd’s father in George Meredith’s novel of

that Dame, who for some hours personated as a statue another man.
(o) Lord Ellenborough, G.J., in Cook v. Cox (1814), 110, 114.

ip) Fraser, op. cit., 4—5.

(g) Fraser, op. cit., 3, note (c), is an exception; but the dicta cited do
not support this view.

(r) In 'Forrester v. Tyrrell (1893), 9 T. L. R. 257, the C. A., following
dicta in the Case de Libellis Famosis (1605), 5 Rop. 125 a, and in Lamb's
Case (1611), 9 Rep. 59 b, held it to be libel. In Osborn v. Boulter, [1930]
2 K. B. 226, 231, 237, Scrutton and Slesser, L.JJ.

,
were of opinion obiter

that it is slander; contra, Greer, L.J., at p. 236; Forrester v. Tyrrell was
not cited.

(fi) Pollock, Torts, 188 n.
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§ 72. potential slander (t). Of course the record as such is in per-

manent form, but that docs not settle the point, for matter

on the record is not communicated to any one until a needle

is applied to the record, and then it takes the form of speech.

No doubt the defamation may have been communicated to

any one who happened to be present while the speaker was

consigning it to the record, but then the words were spoken

and therefore slanderous; that, however, throws no light on

what their reproduction by the needle would be (u). The

Court of Appeal, in Yovssotipoff v. Metro-Goldwyn-Mayer

Pictures, Ltd. (a), had no doubt that defamatory matter

embodied in a “ talking ” cinematograph film was a libel.

“ There can be no doubt that, so far as the photographic part

of the exhibition is concerned, that is a permanent matter

to be seen by the eye, and is the proper subject of an action for

libel, if defamatory. I regard the speech which is synchronised

with the photographic reproduction and forms part of one

complex, common exhibition as an ancillary circumstance,

part of the surroundings explaining that which is to be seen
’’

(per Slesser, L.J.) (b). This reasoning neatly solves any

difficulty which might be felt where the gramophone and the

picture film are combined to make a “talking” film; but it

still leaves open the question whether a gramophone record

unaccompanied by any pictorial representation is libel or

slander. Broadcasting raises similar questions (c). In

Victoria, reading from a script of defamatory matter into a

broadcasting apparatus which was eSectively connected wfith

receiving apparatuses has been held to be slander, not libel (d).

In America the law seems to be exactly the opposite (e). But

this is by no means the only problem which awaits solution

(t) 51 L. Q. E, (1935), 281—283 ;
573—574. Contra, Salmond, Torts,

p. 371, and Mr. P. A. Ijandon, in his edition of Pollock, Torts, 188 n.

(ii) Semble, matter confided to a parrot is slander when repeated by

the bird to another person.
(o) (1934), 50 T. L. E. 581 (W. Cases, 97).

(5) 50 T. L. H., at p. 587.
(c) In Bergman v. Macadam, Times Newspaper, Oct. 8, 1940, Charles, J.,

held it to be slander. It does not appear whether the broadcasting was
from a script or not.

(d) Meldrum v. Australian Broadcasting Co., Ltd. (1932), Victorian
L. E. 425; 51 L. Q. E. (1935), 573—574.

le) Hestatement of Torts, vol. hi, p. 164; 46 Harvard Law Eeview
(1932), 133—134.
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in broadcasting (/). Discussion of these border-Jine cases is §§ 72, 73.

not purely academic, for there are some notable practical

differences between libel and slander {post, § 74). The dis-

tinction, however, is purely historical and is obviously anti-

quated in relation to modern inventions. Its abolition was

recommended by a strong committee in 1843 (g).

§ 73. Abuse.—It is commonly said that mere vulgar spoken Vituperation

abuse is neither defamation nor indeed any other tort (h);
abuse,

but this needs some explanation. Spoken words which are

prima facie slanderous are not actionable if it is clear that they

were uttered merely as general vituperation and were so

understood by those who heard them {i). - This makes the

manner in which the words were spoken very important in

determining whether they were mere vituperation or slander.

It is possible that the same word may or may not be slanderous

according as it is said deliberately in cold blood, or is bawled

out at the height of a violent quarrel (j).
“ The manner in

which the words were pronounced, and various other circum-

stances might explain the meaning of the word So Sir James

Mansfield, C.J., in Penfold v. Westcote (h) where the defen-

dant called out, “ Why don’t you come out you blackguard,

rascal, scoundral [sic], Penfold, you are a thief ”, and it was
left to the jury to say whether the general abusive terms

accompanying “ thief ” reduced “ thief ” itself to mere abuse

;

and the jury gave a verdict for the plaintiff.

The speaker of the words must take the risk of his hearers

construing them as defamatory and not simply abusive, and
the burden of proof is upon him to show that a reasonable

man would not have understood them in the former sense (1).

If the words be written, not spoken, they cannot be pro-

tected as mere abuse, for the defendant had time for reflection

(/) E.g., does the radio listener hear the original utterance of the

speaker, or does he hear sounds created, controlled and "uttered” by the

broadcaster? This and other questions are discussed in 46 Harvard Law
Review, 133—138. (q) Spencer Bower, op cit., 289—290.

(Ill
" For mere general abuse spoken, no action lies Mansfield, C.J.,

in Thorley v. Kerry (1812), 4 Taunt. 355, 363: Pollock, C.B., and Wilde, B.,

in Parkins v. Scott (1862), 1 H. & G. 153, 168, 159.

(i) Gatley, op. cit., 56—57, 78; Odgers, op. cit., 41—43; Fraser, op. cit.,

31; Salmond, Torts, § 99 (3). See, too, Dean Eoscoe Pound in Selected
Essays on the Law of Torts (1924), 110—118.

(/) A point which seems to have been overlooked in the criticism in Sal-

mond, Torts, p. 373, of the reason why written words cannot be protected as
mere abuse.

(k) (1806), 2 B. & P. (N. E.) 335. (Z) Gatley, op. cit., 141.



246 The Law of Tort

§§ 73, 74.

Differences

between libel

and slander.

Special

damage

before he wrote and his readers may know nothing of any

heated dispute or other tircumstances which may have led him

to write what he did ; but it is quite possible for them to be not

defamatory for some other reason.

Although there is no civil remedy for mere vituperation,

a person may be bound over by justices of the peace to be of

good behaviour if he utters rash, quarrelsome or unmannerly

words which tend to a breach of the peace or which deter an

officer from doing his duty (m).

§ 74. Differences between slander and libel.

Slander and libel differ from one another in several notable

points.

First, hbel, if it tends to provoke a breach of the peace, is

a crime as well as a tort. Slander, as such, is never criminal,

although spoken words may be punishable as being treason-

able, seditious, blasphemous or the like.

Secondly, libel is actionable per se, i.e., without proof of

special damage. In slander, special damage must be proved

except in the cases stated in the next section.

The rules as to libel are therefore more severe for the

defendant, and this is said to be justifiable on the ground that

UljsJ is much more permanent in character and therefore more

likely to do harm to the person defamed; moreover, there is

an irresistible tendency on the part of most people to believe

almost anything they see in print and if a lie appears in a

newspaper, even if it is nailed to the counter, it is not likely

that every one who read and believed the lie will also read

a possible apology in a succeeding issue of the same newspaper.

“ Special ” damage is a phrase which has been rightly

criticised as either meaningless or misleading and “ actual ”

damage has been suggested as a more accurate expression (n).

But whatever be the adjective used, it signifies that no

damages are recoverable merely for loss of reputation by

reason of the slander, but that the plaintiff must prove loss of

money or of some temporal or material advantage estimable

in money. If there is only loss of the society or consortium

of one’s friends, that is not enough. Hence, while loss of your

friend’s hospitality is special damage, exclusion from the

(m) Stone's Justices’ Manual, title " Surety for good behaviour.”
(n) Bower, op. cit.. Art. 13. See, too, judgment of Bowen, L.J., in

Ratcliff

e

v. Evans, [18921 2 Q B. 624



Defamation 247

religious congregation to 'which you belong is not ;
for a dinner

has temporal and material value, while spiritual communion

has none in this connexion (o).

Where there is no need to prove special damage in defama-

tion, the plaintifi can recover general damages for the injury

to his reputation without adducing any evidence that it has

in fact been harmed, for the law presumes that some damage

will arise in the ordinary course of things. It is enough that

the immediate tendency of the words is to impair his reputa-

tion. Whether they have that tendency is a question of law

for the Judge and of this more will be said when we speak of

“ innuendo ” {post, § 79). If the plaintiff contends that

special damage has been suffered in addition to general

damages, he must allege it in his pleadings and prove it at the

trial, but even if he breaks down on this point, he can still

recover general damages (p).

Damage must of course not be too remote. The general

principles as to this have already been detailed (q), and the

only peculiarity in defamation is that illness arising from

mental worry induced by slander not actionable per se is too

remote (r), although in slander actionable per se, libel and

other torts that is not now the law provided it amounts to

nervous shock (s). The exception has been defended on the

ground that otherwise the Courts might be pestered with an

infinity of trumpery or groundless actions (t).

If A slanders B so that B is wrongfully dismissed by C from

C’s employment, it has been held that A is not liable to B,

because the “ special damage must be the legal and natural

consequences of the words spoken ” and that A is no more

responsible for C’s unlawful act than he would be if B’s

neighbours, believing A’s lie to be true, were to duck B in

a horse-pond. But this reasoning cannot now be regarded as

law, for although the case in which it was put forward

—

Vicars

V. Wilcocks (m)—has not been actually overruled (indeed, on

the facts the decision may have been correct), yet the ratio

(o) Roberts v. Roberts (1861), 5 B. & S. 384; Davies v. Solomon (1871),
L. E. 7 Q. B. 112.

(p) Odg^s, op. ciL, 305; Gatley, op. cit., 621.

(g) Ante, § 21.

(r) Allsop V. Allsop {I860), 5 H. & N. 534.
(s) ,tnte, p. 77; Gatley, op. at.. 84.

(t) 'Wright, J., in Wilkinson v. Dawnton, [1897] 2 Q. B. 57, 60.

(u) (1806), 8 East 1

§ 74.
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81aader
actionable

per se.

Imputation of

(1) Crime.

decidendi encountered strong adverse criticism in later cases

in the House of Lords and in other Courts. In Lynch v.

Knight (a), Lord Wensleydale said: “To make the words

actionable by reason of special damage, the consequence must
be such as, taking human nature as it is, with its infirmities,

and having regard to the relationship of the parties concerned,

might fairly and reasonably have been anticipated and feared

would follow from the speaking the words” (!)). In other

words, if A does an unlawful act to B, the chain of causation

may possibly be severed by the unlawful act of C, but it does

not in the least follow that it must necessarily be severed

thereby (c).

Unauthorised repetition of the words by other persons will

make the damage too remote (d), unless there is a legal or

moral duty to repeat them (e), a rule which applies equally

to libel (/).

§ 75. Slander actionable per se.

The exceptional cases in which slander is actionable without

proof of special damage are:—
(1) Imputation of a criminal offence punishable with

imprisonment, but this does not include an offence for which

imprisonment may be inflicted on non-payment of a fine which

has been imposed (ff).
— Ilelhcig v. Mitchell (g) is a good

modern illustration of this. The defendant was the proprietor

of a hotel at Southend. He said to the plaintiff, a hairdresser

who was in the hotel, “ I cannot have you here
;
you were on

the premises last night with a crowd, and you behaved yourself

in a disorderly manner and you had to be turned out ”. It

was held that these words (which were untrue) imputed neither

the crime of unlawful assembly, nor that of being drunk and

disorderly ; and that even if they imputed a breach of the

peace, yet that would not suffice, because, although a breach of

the peace may lead to preventive arrest, yet it is not punishable

with imprisonment in the first instance.

(a) (1861), 9 H. L. C. 577, 600.

(b) 8ee, too, Bowen v. Hall (1881), 6 Q. B. D. 333, 339.

(c) Ante, pp. 7'i—7.5 Pee, loo. Galley, op. cit., 87—89.

(d) Ward v. Weeks (1830), 7 Bing. 211; parkins v. Scott (1862), 1 H.
k C. 153.

(e) Derry v. Handley (1867), 16 L. T. 263.

(/) Weld-Blundell v. Stephens, [1920] A. C. 956, 987, 999.

tff) Ormiston V. G. W. Ry., [1917] 1 K. B. 698.

(g) [1910] 1 B. B. 609 (W. Cases, 99).
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If the slander goes into details of the offence charged, it is §

not actionable per se if the details are inconsistent with one

another, as in Jackson v. Adams (h) where the defendant said

to the plaintiff, a churchwarden, “ Who stole the parish bell-

ropes, you scamping rascal ? ” As the possession of the ropes

was vested in the churchwarden, theft of them by the plaintiff

was impossible. But there is authority for the proposition

that the basis of the rule, that imputation of a criminal offence

is actionable per se, is the probability of social ostracism of the

plaintiff and not his jeopardy of imprisonment (?); this seems

inconsistent with Jackson v. Adams.

(2) Imputation of a contagious or infectious disease likely Disease

to prevent other persons from associating with the plainti^.

—

There is some uncertainty about this exception, none the less

so because there is no reported decision on it later than

1844 (k), nor are the modern monographs on defamation

entirely in agreement on the topic (1). It has always included

venereal disease and, in olden times, plague and leprosy.

Perhaps at the present day it covers any disease which is

infectious or contagious whether it be “ owing to the visitation

of God, to accident, or to the indiscretion of the party there-

with afflicted” (m); for, although an accusation of smallpox

was held in 1599 not to be actionable at all. the decision

turned upon a rule of interpretation now extinct (n).

(h) (1835), 2 Bing. N C 402

(i) Gray v Jones (1939), 160 L. T. 361 In D. <f L Caterers, Ltd v

D'Ajou, [1945] K B. 364, the C. A. left open the question whether
a slander which imputes to a corpoiation an offence, which m the case of

an individual is punishable with imprisonmeni, is actionable per se It is

submitted that, as the law stands at present, the answer ought to be m the
negative, for if the basis of this species of slandei actionable per se is

jeopardy of imprisonment, a corporation, being an aitificial person, cannot
be imprisoned

,
and if its basis is the probability of social ostracism, a cor

poration cannot as such be subjected to social ostracism, though ostracism
of it as a trading body is possible.

(/c) Bloodworth v. Gray, 7 Man & G, 334,
(f) Gatley, op cit

,
59—61; Odgeis, op cit

,
44—45, Fraser, op cit

,

32—33; tiower, op cit
,
25—26.

(m) Bacon, Abr (7th ed 1832), vii, 266—267 (Slander).
(n) James v. Rutlech, 4 Eep. 17 a; ambiguous words were there inter

preted mitwri sensu, t e
,
in the sense more favourable to the defendant

Hence at that time to charge a person with “pox” (which might mean
venereal disease or sinalipox) was legarded as an accusation ot the less

repulsive ailment—smallpox In Fillers v. Monsley (1769), 2 Wils 403,
there were obiter dicta that oral imputation of the itch was not actionable,
but the case itself was one of libel, not slander.
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(3) Un-
chastity.

(4) Incom
petence.

(3) Imputation of unchastity (o) or adultery to any woman
or girl .—This is a statutory exception created by the Slander

of Women Act, 1891 (p).

(4) Imputation of unfitness, dishonesty or incompetence in

any office held by the plaintiff, or in any lawful profession or

trade carried on by him.—This is by far the most important,

because the most frequent, exception. Examples are eharging

a trader (q) with cheating or insolvency, a surgeon with ineom-

petence, a lawyer with ignorance. But in all these cases

“ there must be some reference, direct or indirect, in the words

themselves, or in the circumstances attending their utterance,

which connects the subject-matter of the slander with the

office held, or the profession or trade carried on, by the

plaintiff” (qq)', moreover, “office” does not include a duty

east upon persons generally; e.g., where, during the war, the

plaintiff was slandered in her capacity as a fire-watcher (r).

V “ If the words merely impute to the plaintiff some misconduct

Unconnected with his office, profession or trade, they are not

'actionable without proof of special damage : it is not sufficient

that they are calculated to injure him therein ” (s). That is

still unquestionably the law, but it has led to some results

that any layman w'ould regard as chopping logic. Thus, to

impute incontinence to a clergyman is not actionable per se

unless he holds a benefice or some clerical office of temporal

profit from which his removal would be justified if the accusa-

tion were true (f). So, too, if adultery be imputed to a school-

master in the way of his calling, it is actionable per se, but

not if the slander has no reference to his calling. Thus, in

Jones V. Jones (u), where the defendant orally accused the

plaintiff, a headmaster, of adultery with a woman employed

as a cleaner on the school premises, the House of Lords held

that this could not be actionable without proof of special

io) Held ID Kerr v. Kennedy

,

[1942] 1 K. B. 409, to include an imputa-

tion of Lesbianism.

(p) 54 & 55 Viet. c. 51, s. 1. See Odgers. op. cit., 61—63.

(q) Whether an individual or a corporation; D. d L. Caterers. Ltd. v.

D’Ajou, [1945] K. B. 364.

(qq) Gatley, op. cit., 61.

(r) Cleghorn v. Sadler, [1945] K. B. 325. (s) Gatley, op. cit., 61.

(t) Gallwcy v. Marshall (1853), 9 Ex. 294. Cf. Pemberton v. Colls

(1847), 10 Q. B. 461.

(u) [1916] 2 A. C. 481 (W. Cases, 103). Cf. De Stempel v. Dunkels
(1937), 54 T. Ij. E. 289 (in the H. L. the appeal was on another point:
55 T. L. E. 666).



Defamation 261

damage, because no evidence was given that the words were § 75.

spoken of him in the way of his calling. It was urged with

some cogency that to charge a schoolmaster with adultery,

whether in the course of his professional activities or as an

incident in his private life, would equally imperil his con-

tinuance in his post as showing him to be unfit to have the

care of boys. . But the House of Lords replied to this that

they could not by judicial legislation ejftend the Slander of

Women Act, 1891, to men. Some of the noble and learned

lords seemed not unwilling to extend such principle as there

was to include the case before them, but found themselves

unable to do so because the law of slander depends on so

many artificial distinctions that it exhibits in this point no

principle worth the name (r). On the other hand. Lord

Parmoor held that there was a principle but that it could not

be stretched to cover this case because there was a long line

of settled decisions to the contrary (ic). And Lord Sumner

went still farther in regarding the law as founded upon settled

and satisfactory principles which were capable of extension

but which did not apply to these facts (o).

In Hopxvood v. Muirson (b) X wished to hire a house

from Y. Z, a friend of X, allowed X to give Z’s name to Y
for purposes of reference. Z was a solicitor, but here he was

not acting in his professional capacity. Y said to X: “You
have got a reference from that pimp Z. It is quite worthless.

His very calling as a solicitor makes him write whatever suits

his clients best. Damn it, he would sue his grandmother for

7s. 6d.” The Court of Appeal held that these words were

defamatory of Z, but that they were not actionable per se

because the slander was upon the solicitor as a man, and not

upon the man as a solicitor.

The plaintifi must prove that he was engaged in the

office, profession or trade at the time that the slander was

published (c); but it is possible for a man to conduct several

professions simultaneously. Thus, in Bull v. Vazquez (d), B,

a Member of Parliament, joined the army in 1939 for the

(vj [1916] 2 A. C. 489, 508 (Lords Haldane and Wrenbury).
<v) Ibid., 504.

(o) Ibid., 600.
(b) . [1945] K. B. 313. Cf. Doijley v. Roberts (1837), 3 Bing. N. C.

835; Re Weare, [1893] 2 Q. B. 439; Pollock, Torts, 195; Gatley, op. cit., 71.
(c) Bellamy v. Burch (1847), 16 M. & W. 590; Gallwey v. Marshall,

(1853), 23 L. J. Ex. 78.

id) [1947] 1 A. E. E. 334.
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duration of the war and was wounded on active service. In

1945 he was absent from the army on “ indefinite Parlia-

mentary leave ”, but he was still subject to military law and

was liable at any moment to be reealled for active service.

In 1945 the defendant, V, said of him :
“ I do not believe he

was wounded. It is my opinion he was sent home for drinking

too much spirits ”. It was held by the Court of Appeal that

the slander was actionable per se, for the facts showed that at

the time it was uttered B was still pursuing his profession as

an officer in the army.

If the office held by the plaintiff be an honorary one,

slander affecting the plaintiff is not actionable per se unless, if

true, it would be a ground for removing him from the office.

In Alexander v. Jenkins (e), the plaintiff was a town eouneillor

and the words were, “ Alexander is never sober, and is not

a fit man for the council. On the night of the election he was

so drunk that he had to be carried home ”. As intoxication

is no ground for removal from such a post, and as the plaintiff

proved no special damage he lost his case (/). So, too, to

say of a justice of the peaee, “ He is an ass and a beetle-headed

justice !
” is not actionable per se, for it imputes ignorance of

the law and he need know none (g). The somewhat unsatis-

fying reason given by Holt, L.C.J., for this distinction about

honorary offices was that a man cannot make himself wiser

or more able than he is—he cannot add to his ability—but he

may make himself a better man (h). Whatever may be

thought of this, the result is that it is one thing to question

a man’s capacity for an honorary office and quite another to

impugn his honesty in its discharge. Therefore, while a false

charge of incompetence is not actionable without proof of

special damage, a false charge of dishonesty is actionable per se

and, in that case, it is immaterial whether there is or is not

a power of removal from the office for such misconduct (i).

Two questions may well be asked by the student. One is,

“ Why should some, but not all, slanders be actionable per

(ei [1892] 1 Q. B 797

(/) Kay, L.J. (at pp. 805—806), inclined to think that if Alexander had
been charged with dninkenness while he was a candidate for the post, that

would have been actionable per se. But this is questionable, foi during
his candidature he would not have held the office, and the essence of the

rule about slander being actionable per se is that the words shall be uttered
of the plaintiff touching his office

(g) Cited m How v Primi (1702), 2 Salk 695; Holt 632
ih) Lord Herschell m Alexander v. Jenkins^ [1892] 1 Q. B 797, 801.
(i) Booth V. Arnold, [1895] 1 Q. B. 571.
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se ? ” The other is,
“ Why has not the distinction been applied

to libels ? ” The answers to both questions are historical,

and have been discussed by Sir William Holdsworth (Ic).

As to the first, in early times, apart from some inadequate

statutes, defamation was not actionable at Common Law, but

was redressible only in the ecclesiastical or the local Courts.

Then the Common Law Courts, fearing that their ecclesiastical

brethren might monopolise jurisdiction here, gradually allowed

an action upon the case for written or spoken words. But just

because it was an action upon the case, damage had to be

proved. Here, then, the law made a false start. What they

ought to have remedied was insult; what they did remedy was

insult plus pecuniary loss. Damage, not insult, was the gist

of the action. To this rule were attached the exceptions just

discussed.

Probably the oldest of these is the imputation of a criminal

offence punishable with imprisonment. No satisfactory

explanation of this has ever been given (1). At any rate, the

qualification that the offence must be punishable with

imprisonment is untraceable in the Year Books, inconsistent

with principle, contrary to practice in the sixteenth and early

seventeenth centuries and was not recognised until 1642. It

was adopted in order to put a check upon the increase of

actions for words (m).

The other exceptions developed later. One would be

tempted to say that the common origin of all the exceptions

(apart from the statutory one due to the Slander of Women
Act, 1891) was that accusations of crime, of contagious disease,

of incompetence or dishonesty in one’s business, are so

obviously likely to lead to damage that it would have been

foolish to insist upon evidence of it, and to some extent this

(k] 40 L. Q. E. (1924), 398--iOO; 41 L. Q. B. (1935), 14^17.

(0 Sir William Holdsworth (40 L. Q. B. 398—400) suggests that it

originated in the days when the Common Law Courts were trying to dis-

tinguish between words which they would hold to be actionable, and words
which were actionable only in an ecclesiastical Court. Thus, if A called

B a
‘

‘ traitor " or a
‘

' thief ", as treason and theft were punishable m the
Common Law Courts, they held that lying imputations of these offences
were also triable there. But if A called B a " heretic " or an “ adulterer ”,

as heresy and fornication were cognisable only in an ecclesiastical Court,
false accusations of them were not reckoned as actionable in a Common Law
Court. This IS clear enough, but how does it explain the fact that the
Common Law Courts, where they did entertain such actions, departed from
their own rule about proof of special damage?

(m) 40 L. Q E. 399, note 7.

§ 73 .
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§ 7S. does seem to have influenced the Courts; but it is not a

complete explanation.

When these exceptions were established, distinctions of

the most ridiculous artificiality were taken by the Courts,

although there was a praiseworthy motive at the back of this.

The Star Chamber was trying to suppress duelling, and persons

who had been insulted consequently resorted to the law Courts,

which became flooded with slander actions. The Judges were

probably right in trying to stem a spate of litigation on dis-

putes often of a trumpery nature, but they were certainly

wrong in the mode which they adopted. They dissected the

meaning of opprobrious epithets with as much care as if they

had been technical terms in a conveyance of property.

Probably the most absurd example was Holt v. Astgrigg (n),

where the defendant said :
“ Sir Thomas Holt struck his cook

on the head with a cleaver, and cleaved his head; the one

part lay on the one shoulder and another part on the other ”.

Was this an accusation of homicide ? No, because it was not

averred that the cook was killed. Decisions like this made
an action for slander in the seventeenth century more like a

lottery than a legal proceeding, and their evil effects are felt

at the present day.
Why libel la As to the second question, “ Why is it unnecessary ever

per re. prove special damage in libel ? ”, the answer in brief is

this : The old Common Law action on the case for words

applied to both spoken and written words, but actions for

written words must, in view of the backward state of printing

and the check upon publication which resulted from the

necessity of procuring a government licence for it, have been

considerably rarer than actions for spoken words. Then, when

printing became commoner, defamatory words were dealt

with in the Court of Star Chamber principally as a crime.

Next, the Star Chamber fell and the Common Law Courts

invented an action for libel quite distinct from the action on

the ease for spoken words. This they did in 1670 in King v.

Lake (o). And they decided that no damage need be proved,

perhaps because the Star Chamber had occasionally given

damages, perhaps also because duelling had to be suppressed;

and if the plaintiff were driven to proving damage, he might

(n) (1608), Cro, Jac. 184. Barrons v. Ball (1613), ibid. 331, and Cooper
V. Smith (1617), ibid. 423, are similar curiosities.

(o) Hardrea 470.
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have found the burden so heavy that he would have preferred

to vindicate his character with his sword in Leicester Fields

rather than by an action in Westminster Hall (p).

§ 76. Essentials of defamation generally.

Whether defamation consist of libel or slander the following

requisites are common to both, and must be proved by the

plaintiff.

(i) The words must be published “ maliciously ”, but this

element, as we shall see, is a purely formal one.

(ii) They must be defamatory.

(iii) They must refer to the plaintiff.

(iv) They must be published.

§ 77. Malice.

We have described in an earlier section (§ 20) the unfor-

tunate ambiguity of this word in the law of tort. In the law

of defamation in particular the confusion is even worse, for

while malice elsewhere may mean either (i) intentionally doing

a wrongful act without just cause or excuse, or (ii) doing an

act with an evil motive, in defamation it may not only have

either of these significations but may also be used in (iii) a

sense which is totally independent of either intention or evil

motive and may include mere carelessness or even honest

mistake.

“Malice” may figure in two stages of an action __for

defamation and its meaning varies according to the particular

stage in which it occurs.

First, in his statement of claim the plaintiff must always

allege that the defendant published the words falsely and

maliciously. Here “ malice ” does not connote spite or any

other bad motive. It is usually said that it means the

wrongful intention which the law always presumes to accom-

pany an unlawful act, i.e., it is equivalent to sense (i) above.

That is true, but it is not the whole truth, for the term also

covers cases where there is no intention at all, and includes

sense (iii). Thus a man may quite possibly be held liable for

defamation where he made only an honest mistake; e.g.,

where the proprietor of a newspaper erroneously published a

statement (which he believed to be true) that the plaintiff had

Essentials of

defamation
generally.

Malice

(?>) 10 L Q n 307—308; tt L Q R 14—17
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§§ 77, 78. given birth to twins. In fact she had been married only a

month, but the defendant was ignorant of this. He was held

liable (q). However, the plaintiff need not trouble himself

with any shade of meaning which attaches to malice at this

point in the action, provided that he has inserted the word in

his statement of claim. From that point onwards no one takes

any notice of it at the trial except for the purpose of inflating

damages where there has been spite 6r deliberateness.

But there is a second stage of the action in which
“ maliciously ” is not a mere pleader’s adverb but is a term

of substance, and the plaintifi must support it by evidence.

It arises in this way. Two of the defences to an action for

defamation are that what the defendant said or wrote was

protected by “ fair comment ” or by “ qualified privilege ”

(post, §§ 8t, 85), and if he establishes either of these the

plaintiff cannot succeed unless he in turn can prove that there

was “ malice ” on the defendant’s part which will destroy the

plea of fair comment or the plea of privilege. Here malice

means abuse of the fair comment or of the privilege by spite on

the part of the defendant. In other words, it is used in either

sense (i) or sense (ii) above.

Words must
ybe defamd-

tory.

J ury decide
this

§ 78. The words must be defamatory.

As was noted in the definition in § 72, the words must tend

to lower the plaintiff’s reputation in the estimation of right-

noinded persons, or must tend to cause him to be shunned or

avoided.

In determining whether they have such tendencies, the

functions of Judge and jury must be carefully distinguished.

After fierce controversy. Fox’s Libel Act, 1792 (r), which pro-

fessed to be a declaratory Act, allotted to the jury in a

criminal trial for libel the task of deciding whether the words

are defamatory or not; the Act was necessary because Judges

had been usurping this function and had thereby warped

criminal trials for seditious libels into modes for securing the

conviction of political offenders. The provision of Fox’s Act

with respect to criminal libel has long been regarded as also

applicable to civil actions for defamation. It is true that the

reasons which led to the Act are much more cogent in criminal

(q) Morrison v. fUtchie (£ Co , (1902), 4 F. 645 (a decision in the

Scottish Court of Session).

(r) 32 Geo. 3, c. 60.
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than in civil cases, but there can be no doubt that even in

the latter the rule is a salutary one (s).

Moreover, the jury have by no means unlimited freedom,

for the Judge can exercise control in three ways.

First, if he decides to leave the case to the jury, he must

tell them what defamation means in law.

Secondly, if he thinks that no reasonable man could regard

the words, either in their literal meaning or as explained by

an “ innuendo ” (see § 79, post), as defamatory, he must

withdraw the case from the jury (t). Capital and Counties

Bank, Ltd, v. lientii (u) is a leading case on this. Henty &
Sons, a firm of brewers, were in the habit of receiving, in pay-

ment from their customers, cheques on various branehes of

the Capital & Counties Bank, which the bank eashed for the

convenience of Hentys at a particular branch of which X
was manager. In consequence of a squabble with X, Hentys

sent a printed circular to a large number of their customers

(who knew nothing of the squabble), “ Henty & Sons hereby

give notice that they will not receive in payment cheques

drawn on any of the branches of the Capital & Counties

Bank.” The circular became known to other persons and

caused a run on the bank, which sued Hentys for libel on the

ground that the circular imputed insolvency. There was much
difierence of opinion in the Courts below and it was only after

hearing the case twice argued that the House of Lords, by a

majority of four to one, held that the circular, taken in con-

junction with the circiunstances of its pubhcation, did not

constitute evidence from which any reasonable persons would

infer such an imputation; that there was no case to go to the

jury ; and that the defendants were not liable. Lord

Selborne, L.C., said that the fact that some customers

showed the circular to strangers was not the fault of Hentys,

who had not authorised the communication (a), and that

where words in their natural meaning were not libellous,

evidence must be brought to show that reasonable men might

be led to understand them in a libellous sense. Both these

propositions are unexceptionable, nor is it difficult to follow

(s) Parmiter v. Coiipland (1840), 6 M. & \V. 105; Baylis v. Lawrence
(1841), 11 Ad. & E. 920; Scrutton, L.J., in Broome t. Agar (1928), 138
L. T. 699—700.

(t) Turner v. Bowley (1896), 12 T. L. E. 402.
(ii) (1882), 7 App. Cas. 741 (W. Cases, 108).
(a) 7 App. Cas. 746—747.

§ 78.

Bub Judge
controls

them.

W.T. 17
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§ 78. the opinion of Lord Selborne and Lord Blackburn that there

are many reasons why a person may refuse to accept a cheque

on a particular bank (b). Yet it might be thought that the

first ground which would occur to any reasonable person for

a refusal of his creditor to take cheques on a bank in circum-

stances like those of Henty’s Case would be that the bank

was financially unsound; however, dis aliter vistim est (c). At

any rate, Lord Blackburn admitted that the circular might

have been published in such a way and to such persons as

to show that its natural tendency would be to convey an impu-

tation on the bank’s credit (e.g., possibly if it had been

published in a time of financial panic), though such were not

the circumstances here (d).

Nevill V. Fine Art Insurance Co., Ltd. (e), is another

example. N was the West End agent of the defendants.

Being dissatisfied with his remuneration, he told them that

he wished to sever his connexion with them. The defendants

then sent a circular to persons who had dealt with them

through N’s agency stating that another person had been

appointed to their West End agency and that N’s agency had

“ been closed by the directors ” of the defendants’ company.

N sued the defendants for libel. The House of Lords held

that the case ought to have been withdrawn from the jury,

for no reasonable man would have inferred from the circular

anything more than that N had severed his connexion with

defendants, which was exactly what had happened.

Thirdly, if the words are obviously defamatory, the Judge,

although he cannot directly tell the jury that they are so, may

nevertheless indicate to them that the evidence cannot bear

any other interpretation. If, in spite of this, they find a

verdict for the defendant, a new trial will be ordered on

appeal (/). But this is so stark an interference with the

normal functions of a jury that the Courts are very loth to

(6) 71)1 J. 745, 785—780.
(c) Scrutton, L.J., in Youssoupoff v. Metro-Goldioyn-Mayer Pictures,

Ltd. (1934), 50 T. L. H. 581, 584, thought that the law and the facts got

pretty far apart Irom each other in Hentij's Case.

(li) 7 .4pp. Cas. 786. See, too. Lord Dunedin in Tolley v. Fry d Sons,

Ltd., [1931] A. C. 333, 342.

(e) [1897] A. C. 68

(f) Levi V. IfiJne (1827). 4 Bing. 195; Sankey, L.J., in Broome v. Agar
(1928), 138 L. T. 098, 701—702; Scrutton, L.J., ibid. 699, and in

Yoiissoupoff V. Metro-Goldwyn-Mayer Pictures, Lid. (1934), 50 T. L. E.
581, 584; Lord Buckmaster in Lockhart v. Harrison (1928), 139 L. T. 521,
523.
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make such an order, and examples of it in the reports are

rare indeed (g).

§ 79, Innuendo.

In defamation words may be (i) so plain that no further

explanation of them is needed, or (ii) doubtful in meaning, in

which case what is called an “ innuendo ” is required.

As to (i) the plaintiff need give no interpretation of such

words either in his statement of claim or in his evidence. To

call a man “ Judas ” is usually given as an example. But it

must be remembered that, as Lord Blackburn said, “ there

are no words so plain that they may not be published with

reference to such circumstances, and to such persons knowing

these circumstances, as to convey a meaning very different

from that which would be understood from the same words

used under different circumstances” (h). This makes it

hazardous to say dogmatically of any epithet that it is, for all

time and in all places and circumstances, clearly defamatory.

“ Ananias ” is a common description of a liar, but as

applied to a newspaper it may mean only that the journal has

made a silly blunder in giving false news, not that it is

deliberately lying (i). And Judas may possibly be no more

an infallible synonym for a traitor than Ananias is for a liar,

or Cain for a murderer. Again, in Hoare v. Silverlock

(1848) (fc), where it was stated of the plaintiff that “her
warmest friends . . . had realised the fable of the Frozen

Snake ”, the Court held that the meaning of these words was

obvious ; but it may be questioned whether at the present day

the man on the Clapham omnibus is as well instructed in

jEsop’s “ Fables ” as his ancestor was in 1848.

As to (ii) where the words are not on the face of them
defamatory an innuendo is necessary. This is a statement

by the plaintiff of the meaning which he himself attributes

to them, and he will have to satisfy (a) the Judge that the

words are capable of being understood by reasonable persons (1)

(g) Broome v. Agar (1928), 138 L. T. 698.
(h) Capitol and Counties Ban!: v. Henty (1882), 7 App. Gas. 741, 771.
(i) Australian Newspaper Co., Ltd. v. Bennett, [18941 A. C. 284,

287—288.
{!:) 13 Q. B. 624.

(() Ifc is, as we have already stated (ante, p. 242), not enough that
persons m one section only of the community might so understand them
unless they are reasonable in so doing; in other words, the test to apply is
reasonableness, whether the readers or audiences are few or many, expert or

§§ 78, 79.

Innuendo.

Functions of

judge and
jury.
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in that sense, and (b) the jury that they were so understood

by reasonable people (m), or that reasonable people would
have a tendency to understand them in that sense. Thus the

Judge decides whether they can have that meaning, the jury

whether they did have it (n). If the words are fairly capable

of several meanings, some defamatory and some innocent, the

ease should be left to the jury (o). But where the statement

has only one reasonable meaning which is harmless, the Court

will not torture into it a defamatory meaning which no doubt

is possible, but which can be reached only by inventing facts

which are not disclosed and are in fact non-existent. Thus in

Sirn V. Stretch (nb the plaintifi’s housemaid re-entered the

service of the defendant, who thereupon telegraphed to the

plaintiff “ Edith [the housemaid] has resumed service with us

to-day. Please send her possessions and the money you

borrowed, also her wages ”. The plaintiff urged that this

meant that the plaintiff was in pecuniary difficulties and had

consequently borrowed money from the housemaid, that he

had failed to pay her wages and was a person to whom no one

ought to give any credit. The House of Lords declined to

take this view. It is such a usual domestic occurrence for

small sums to be lent by servants and for the debt to be left

outstanding for some days that no discredit can reasonably

be imputed to an employer who does no more than this. If

the amount had been large and owing for a long time it might

have constituted such an imputation, but that was not the

fact here, and counsel’s attempt to interpret the telegram in

inexpert- Tolley v. Fry £ Sons, Ltd., [1930] 1 K. B. 467, 479; [1931]

A. C. 333, 339.

(m) It does not follow that, because plaintiff's witnesses say that they

attached a particular meaning to the words, the plaintiff has established

his case, for their interpretation may be an unreasonable one; Frost v

London Joint Stock Bank, Ltd. (1906), 22 T. L.-B. 760; Bramwell, B., in

Barnett v. Allen (1858), 3 H. & N. 376, 380. But the fact that several

persons did understand the words in the alleged sense is a strong argument
that the meaning was a reasonable one: Denman, J., in Capital and

Counties Bank, Ltd. v, Henty (1880), 5 C. P. D. 514, 630.

(n) The now extinct colloquium (Odgers, op. cit., 116—117), required an

immense amount of explanatory detail to be set out in the plainti/I’s

pleadings; otherwise he could give no evidence of it at the trial. The
Common Law Procedure Act, 1852 (1.5 16 ATct. c, 76), s. 61, made ali

this needless, though of course it did not dispense with the requirement of

an innuendo.
(o) Scrutton, L.J , in Cassidy v. Daily Mirror Newspapers, Ltd., [1929J

2 K, B, 331, 339—340; du Parcq, L.J.. in Newstead v. London Express
Newspaper, Ltd,, [1940] 1 K. B. 377, 396; English, etc.. Society, Ltd. v
Odhams Press, Ltd., [1940] 1 K. B. 440.

(p) [1936] 2 A E. B. 1937, 1241. See 52 L. Q. E. (1936), 453—454.



Defamation 261

this way was merely an unsuccessful effort to convert a § 1®-

meaning which was barely possible into one that was reason-

ably probable (q).

An innuendo may be required for terms prinia facie

unintelligible, e.g., untranslated Chinese; or for ambiguous

expressions, e.g.,
“ Smith drinks or for apparently innocent

utterances, e.g., “He has set his own premises on fire” (r);

or where the statement is an ironical one. Other examples

in which an innuendo has been required are calling a man “ a

lame duck ” (meaning thereby that he is a defaulter on his

stockbroking contracts) (s), or “ a welsher ” (f), or “ a

blackleg ”, or “ a blacksheep ” (u).

The innuendo may show that the sting of the defamation

lay not so much in what was said or written as in the facts

attending publication. In Tolley v. Fry c<5* Sons, Ltd. (a), the

plaintiff, a famous amateur golfer, was caricatured by the

defendants, without his knowledge or consent, in an advertise-

ment of their chocolate which depicted him with a packet of

it protruding from his pocket. A caddy was represented with

him, who also had a* packet of chocolate the excellence of

which he likened, in some doggerel verse, to the excellence

of the plaintiff’s drive. The plaintiff alleged in his innuendo

that the defendants thereby meant that the plaintiff had agreed

to let his portrait be exhibited for advertisement, that he had

done this for gain, and that he had thus prostituted his reputa-

tion as an amateur golfer. The House of Lords held that the

caricature, as explained by the evidence, was capable of being

thus construed; for golfers testified that any amateur golfer

who assented to such advertisement might be called upon to

resign his membership of any reputable club, and it also

appeared from correspondence between the defendants and

their advertising agents that they were quite alive to the

possible effect of the advertisement on the plaintiff’s amateur

status.

(g) At p. 1241, Lord Atkin cited Brett, L.J., in Capital and Counties
Bank v. Henty (1880), 5 C. P. D, 514, 541: “ It seems to me unreasonable
that when there are a number of good interpretations, the only bad one
should be seized upon to give a defamatory sense to the document.”

(r) Swectapple v. Jesse (1833), 5 B. & Ad. 27.

(s) Morris v. Langdale (1800), 2 Bos &. P. 284.

(i) Blackman v. Bryant (1872), 27 L. T. 491.
(u) M' Gregor v. Gregory (1843), 11 M. & W. 287; O’Brien v, Clement

(1846), 16 M. & W. 159.

(a) [1931] A. C. 333 (W. Cases, 112); 47 L. Q. B. 326.
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§ 79 .

Knowledge of

defendant
immaterial.

Innuendo
from
locality.

It is immaterial whether the defendant knew, or did not

know, of external facts which turn a presumptively innocent

statement into a defamatory one. He must take the risk of

that and he is liable either way provided the defamatory

meaning which is alleged could reasonably have been put upon

the words. In Cassidy v. Daily Mirror Newspapers, Ltd. (h).

the defendants published in their newspaper a photograph of

one, C., and Miss X together with the words, “ Mr. C., the

race-horse owner, and Miss X, whose engagement has been

announced ”. Mrs. C. was, and was known among her

acquaintances, as the lawful wife of C., although she and C.

were not living together. The information on which the

defendants based their statement was derived from C. alone,

and they had made no effort to verify it from any other source.

Mrs. C. sued them for libel, the innuendo being that C. was

not her husband but lived with her in immoral cohabitation.

A majority of the Court of Appeal held that the innuendo was

established and, the jury having found that the publication

conveyed to reasonable persons an aspersion on the plaintifi’s

moral character, that she was entitled to damages (c).

Mere juxtaposition to noxious matter may make an other-

wdse innocent representation defamatory. Monson v.

Tussauds, Ltd. (d), the plaintiff had been tried for a murder

alleged to have been committed at Ardlamont in Scotland and

a Scottish jury had returned a verdict of “Not proven”.

The defendants, who kept a waxwork exhibition, put a wax

model of the plaintiff in one of the exhibition rooms in company

with models of three other persons all of whom had been con-

victed of, or were wanted for, crime. Other objects of interest

in the room were an effigy of Napoleon I and relics of the Duke

of Wellington. The charge for admission to this room was 6d.

and from it free access was obtainable to the “ Chamber of

Horrors ” which was peopled principally by waxworks of

murderers and other malefactors and which contained a repre-

sentation of the place where the alleged murder was committed,

labelled “ Ardlamont Mystery: Scene of the Tragedy ”. The

Queen’s Bench Division held that this was clearly a libel and

<b) [19291 2 K. B. 331.
(c) Followed in Hough v. London Express Newspaper, Ltd., [1940] 2

K. B. 507, where it was pointed out that it need not be proved that reason-
able persons actually did so understand the w'ords; it is enough that they
might do so.

(d) [1894] 1 Q. B. 671.
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they granted an interlocutory injunction pending trial of the

action for damages. The Court of Appeal did not regard the

case as sufficiently clear for an interlocutory injunction (which

in libel is allowed only in extreme cases), but they did not deny

that a jury might find the matter to be defamatory.

The functions of an innuendo are not exhausted in the

explanation of words. They extend, as will be seen in the

next section, to identification of the plaintiff (e).

§ 80. The words must refer to the plaintiff.

If the plaintiff is mentioned by name, there is usually no

difficulty about this, but even here an innuendo may be

necessary if another person happens to have the same name.

In Hulton ^ Co. v. Jones (/), H. & Co. were newspaper pro-

prietors and published in their paper a humorous account of a

motor festival at Dieppe in which imputations were cast on

the morals of one, Artemus Jones, a churchwarden at

Peckham. This person was intended to be, and was believed

by the writer of the article and the editor of the paper to be,

purely fictitious. In fact there was a barrister named Artemus

Jones, who was not a churchwarden, did not live at Peckham
and had taken no part in the Dieppe festival. He sued

H. & Co. for libel, and friends of his swore that they believed

that the article referred to him. The jury returned a verdict

for the plaintiff and the House of Lords refused to disturb

this. They held that if reasonable people would think the

language to be defamatory of the plaintiff it was immaterial

that the defendants did not intend to defame him. In

Newstead v. London Express Newspaper. Ltd., the Court of

Appeal carried Hidton v. Jones farther in two directions (g).

They held that (1) the principle applies where the statement

truly relates to a real person. A, and is mistakenly but reason-

ably thought to refer to another real person, B; (2) absence

of negligence on the defendant’s part is relevant only in the

sense that it may be considered by the jury in determining

whether reasonable people would regard the statement as

(e) In Garbett v. Hazell, etc.. Ltd., [1943] 2 A. E. R. 359, the
deliberate and offensive juxtaposition of two pictures in a magazine, one
of the plaintiff, the other of a nude woman, was held to be libellous.

(/) [1910] A. C. 20 (W. Cases, 114). Applied by Scrutton and Slesser,

L.JJ., in Youssoupojf v. Metro- Goldwyn-Mayer Pictures, Ltd. (1934), 50
T. L. E. 581, 682—583. 587.

(3) [1940] 1 K. B. 377. Cf. Shaw v. London Express Newspaper, Ltd.
(1925), 41 T. L. E. 475.

§§ 79, 80.

Words
must refer

to plaintiff.



264 The Law of Tort

§ 80 .

OlasB must
be identi-

fiable.

referring to the plaintiff; otherwise it is no defence. In

Newstead’s Case, the statement was that “ Harold Newstead.

thirty-year-old Camberwell man ”, had been convicted of

bigamy. This was true of a Camberwell barman of that name,

but it was untrue of the plaintiff, Harold Newstead, aged about

thirty, who assisted his father in a hairdressing business in

Camberwell. The defendants were held liable. These

decisions may appear to be hard for writers of fiction,

whether in journals or novels, or rather for newspaper pro-

prietors and for publishers, for it is usually they who have to

bear the brunt of an action of libel, because they are worth

suing. They are at the mercy of coincidence in the sense that

any unscrupulous person whose name happens to be identical

with that of a fictitious character can threaten them with an

action for libel, although he has not suffered a tittle of damage;

and, however confident the defendants may be of a favourable

result, what they would prefer is freedom from litigation

rather than success in it (lx).

The law as to defamation of a class of persons was reviewed

by the House of Lords in Knupffer v. London Express News-

paper, Ltd. (i), and the principles there laid down may be

stated thus. The primary question (as in all actions for

defamation) is whether the words were published of and con-

cerning the plaintiff—in this case a member of a class referred

to by the defendant. In order to answer this question,

(1) the Judge must decide, as a matter of law, whether, on

the evidence, the words can reasonably be construed as

referring to the plaintiff {k); if he holds that they can, then

(2) the jury (or, if there is no jury, the Judge sitting as a

judge of fact) must decide whether reasonable people, who

knew the plaintiff, thought that the words referred to him.

Thus, where the words are published of a class of persons and

there is nothing to show which one was meant, none can sue.

(Ji) See, too, Sir William Holdsworth in 57 L, Q. 74—84. In 19‘27,

Xjord Gorell introduced into the House of Lords a “ Law of Libel Amend-

ment ” Bill for the purpose of correcting this abuse. The Bill was read a

second time and was referred to a Select Committee ; but it never became

law. A Committee appointed by the Lord Chancellor in 1939 to consider

amendment of the law of libel now has the matter in hand.

(i) [1944] A. C. 116.

(fe) " In deciding this question the size of the class, the generality of the

charge and the extravagance of the accusation may all be elements to be

taken into consideration, but none of them is conclusive. Each case must
be considered according to its own circumstances Lord Porter, ibid. 124.
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What the Psalmist said in haste of all men was not defamatory

even if it had been untrue. Nor, if A says that “ all lawyers

are thieves ”, can any one lawyer sue him unless there is

something in addition which points to him in particular (1).

Moreover, an innuendo will not help the plaintiS to establish

that a vague statement which accuses no particular person is

defamatory. “ An innuendo cannot make the person certain

who was uncertain before ” (m). If, however, the words

refer to each and every member of a class, each or all can sue.

Id cerium est, quod cerium reddi potesi. Thus seventeen

men were indicted for conspiracy, and A said, “ These

defendants are those that helped to murder Henry Farrer ”.

Held, each of the seventeen could bring a separate action

against A (n). Another possible case is where the words, on

the face of them, apply only to a class and yet were in fact

aimed at one individual only in the class. He can sue if he

can prove this reference to himself, and so of course can every

other member of the class if he can prove that reasonable

people would think that he were indicated, although the

defendant never intended this. In Le Fanu v. Malcolmson (o),

a newspaper article stated that cruelties were practised “ in

some of the Irish factories ”, and the plaintifi, who showed

that the imputation was against his factory, was held entitled

to recover. Contrast with this Knupffer’s Case (supra). The
defendants published an article defaming Mlado Russ, an

association of Russian pohtical refugees which had a large

membership in some countries, but only twenty-four members
in the United Kingdom of whom K, the plaintiff, was the

active head. The article imputed Fascism to “ a minute

body . . . established in France and the United States ”,

but it made no mention of the branch in the United Kingdom,
nor of K. The House of Lords held that the defendants were

not liable, for K had not satisfied even the first requisite

(see (1), supra). Although witnesses for K testified that they

thought the article referred to him, that was not because of

anything in the article, but only because they happened to

know that K was the leading member of the association in

England.

(i) Willes, J., in Eastwood v. Holmes (c. 1858), 1 P. & F. 347
,
349.

(m) James v. Rutlech (1599), 4 Eep. 17 a, 17 b.

(n) Foxcroft v. Lacy (1613), Hobart 89.

(o) (1848), 1 H. L. C. 637.

§ 80 .
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§§ 80, 81. Just as an innuendo may mark out the plaintiff as one

member of a class, so it may show that the description of a

single person, real or fictitious, refers to him. Thus in J’Anson

V. Stuart (p), a newspaper paragraph stated, “ This diabolical

character, like Polyphemus the man-eater, has but one eye,

and is well known to all persons acquainted with the name of

a certain noble circumnavigator It was clear that the

plaintifi was the person indicated on his giving proof that he

had one eye and bore a name similar to that of Anson, the

famous admiral.

§ 81. The words must be published.

Publication. Publication is the communication of the words to at least

one other person than the person defamed. Communication

to the plaintiff himself is not enough, for defamation is an

injury to one’s reputation, and reputation is what other people

think of a man, and not his own opinion of himself (q).

The statement must be intelligible to the recipient of it.

There is no publication of it if it is in a foreign language

which he does not understand, or if he is too deaf to hear it,

or too blind to read it, or if he did not realise that it referred

to the plaintiff (r). Nor is there any publication if a person

gets to know of the statement through his own wrongful act

which is destitute of any authority on the part of the defendant

and which is not decisively caused by the defendant’s negli-

gence. In Huth V. Hath (s}, the defamatory matter was in

an unsealed letter sent through the post and the letter was

opened and read by an inquisitive butler. As it was no part

of his duty to do this, there was no publication for which the

defendant was responsible. No doubt the defendant did an

unwise thing in not sealing the envelope, but the behaviour

of the butler was not a direct consequence of his sending the

letter. But there would have been a publication by the

defendant if a Post Office official had opened the letter in the

(p) (1787), 1 T. E 748.

(g) In criminal libel publication to the prosecutor alone suffices, but
then the reason why libel is a crime is not merely because it assails the

reputation, but also because it tends to a breach of the peace. In Scots

law, publication to persons other than the pursuer is unnecessary even in

civil proceedings, but that is because defamation is regarded by that system
as an injury to a man’s feelings as well as to his reputation: Mackay v.

M’ComJtie (1883), 10 Rettie 537.
(r) Sadqrove v. Hole, [1901] 2 K. B. 1.

(s) [1915] 3 K. B. 32 (W. Cases, 117).



Defamation 267

course of his duty, e.g., to see whether it complied with the § 81 .

regulations as to documents which have the privilege of being

put in unsealed envelopes; or if the letter, whether sealed

or unsealed, had not been marked “ private ” and had been

opened and read by the plaintiSs’ correspondence clerk in the

course of his duty (t). The Court were much pressed with

the argument that this letter was in exactly the same position

as a postcard or a telegram. The legal presumption is that

these are published on being sent through the Post Office

without any proof that any one did in fact read them. It

might be urged that a third person is no more entitled to read

a postcard than an unsealed letter, and that the publication

is due to the wrongful act of the third person just as much
in the one case as in the other. But that is not the real basis

of the distinction. What it really turns upon is practical

necessity in the law of evidence. As the Court of Appeal

pointed out in Huth v. Huth, the presumption as to postcards

is based on the fact that it is practically impossible to prove

that any third person did read it, although it is highly

probable that some one did. Moreover, the presumption is a

rebuttable one, although it is very difficult to conceive that

such rebutting evidence could be given (w). Finally, merely

reading another person’s correspondence may be a dishonour-

able act, but it is not an unlawful one, whereas unauthorised

opening of any letter, sealed or unsealed, is in itself a trespass

to a chattel, whether the letter be read or not; on the other

hand, it is possible to read a postcard without touching it.

Communication of defamatory matter by a husband to his Husband

wife, or vice versa, is not a publication, for what passes

between them is protected on the ground that any other rule

“ might lead to disastrous results to social life ” (a). But

communication by a third party to one spouse
^
of matter

defamatory of the other spouse is publication; husband and

wife are still, for some purposes of the law, one person, but

not “ for the purpose of having the honour and feelings of

the husband assailed and injured by acts done or communi-
cations made to the wife ” (h).

Every repetition of defamatory words is a fresh publication Repetition.

(£) [1915] 3 K. B. 40, 43—44; Delacroix v. Thevcnot (1817), 2 Stark. 63.

(u) Lord Readiog, C.J., ibid., 39—40.

(a) Wennhak v. Morgan (1888), 20 Q. B. D. 635, 639.

ib) Wenman v. Ash (1863), 13 C. B. 836, 844—845.
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§ 81.

(i) By mere
distributor.

and creates a fresh cause of action (c). This is strikingly

illustrated by a libel in a newspaper.. Not only is the writer

of the article liable, but so is the editor, the printer, the

publisher, the proprietor of the paper, and (subject to what is

said below) even the newsagent or the boy who vends it in the

street. But there are quahfications of this. It is true that

absence of knowledge that the matter is defamatory or of

intention to injure the plaintifi is, by itself, no excuse for the

defendant, and it is equally true that it is a very lame defence

to plead, “ I tell the tale as ’twas told to me ”, for it is usually

by idle repetition that lies are propagated. But, on the other

hand, a person is not responsible for the publication of a state-

ment which is put in circulation by one who is not his agent,

express or implied.

So much is clear, but beyond this lies the question, “ Is a

person liable who has not been negligent with respect to publi-

cation ? ” The answer to this is neither easy to ascertain nor

entirely self-consistent. The modern law is to be found chiefly

in cases connected with newspapers and printed books.

Those who are concerned with the mere mechanical distribu-

tion of such matter—^newsagents, circulating libraries, book-

sellers (and presumably bookbinders)—are in a safer position

than those who are primarily concerned with its production

—

authors, newspaper proprietors, publishers, printers, editors.

Any one of the former is presumptively liable, but he has a

good defence if he can prove (i) that he was innocent of any

knowledge of the libel contained in the work disseminated by

him; and (ii) that there was nothing in the work or in the

circumstances in which it came to him or was disseminated

by him which ought to have led him to suppose that it con-

tained a libel; and (iii) that when the work was disseminated

by him, it was not by any negligence on his part that he did

not know that it contained the libel. These requisites, which

were laid down by Romer, L.J., in Vizetelly v. Mudie’s Select

Library, Ltd. (d), were adopted by Scrutton, L.J., in

Bottomley v. Woolworth Sf Co, (e); but in the later case of

Sun Life Assurance Co. of Canada v. W. H. Smith ^ Son,

Ltd., the learned Lord Justice thought that (ii) and (iii) might

be simplified by combining them in the single question.

(c) As to joinder of actions, see Odgers, op. cit., 484—489.

(d) [1900] 2 Q. B. 170, 180.
(e) (1932), 48 T. Ii. B. 621.
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“ Ought the defendant to have known that the matter was §

defamatory; i.e., was it due to his negligence in conducting

his business that he did not know ? ” (/).

In Vizetelly’s Case, the proprietors of a circulating library;

were held liable because they had used no means for ascertain-

ing whether their books contained libels and had overlooked

a publisher’s circular requesting the return of copies of this <

particular book. Contrast with this Martin v. Trustees of

British Museum (g), where the defendants were held not liable

tor allowing readers in the British Museum to see books con-

taining libellous matter, there being no negligence on the part

of the defendants (h); and later cases in which judgments

were given in favour of newsagents and booksellers who
satisfied the three conditions stated above (i). The law could

scarcely be otherwise, for if it were, we should be a short step

from holding that a railway company ought to be liable for

transporting bundles of newspapers in its vans. “ A news-

paper is not like a fire; a man may carry it about without

being bound to suppose that it is likely to do an injury ” (k).

But a sterner view is taken of the responsibilities of those (li) By pro-

who produce printed matter as distinct from disseminating

it. The proprietor of a newspaper (with whom must be

included its editor, printer and publisher) is liable even if he

were not negligent (1) in embodying the libel in his journal.

He can, of course, set up any other defence appropriate to

defamation—truth, fair comment, privilege; or he can estab-

lish a general negation of liability, like volenti non fit injuria',

but he cannot successfully contend that he was not negligent

except for the purpose of mitigating damages.

The law may seem to be severe, but it must be borne in

mind that much greater currency is given to the matter which

is multiplied by journals than to spoken (except broadcasted)

or written statements. The newspaper proprietor’s liability

depends, like that of any other employer, on vicarious

(/) (1934), 150 L. T. 211.

(g) (1894), 10 T. L. E. 338.

(h) What is the position of the owner of a private library who lends a
book to a friend, or wlio permits a guest to use the library; or of a railway
passenger who lends a fellow-traveller a magazine? Presumably, the same
as that of a newsagent or bookseller.

(t) Emmens v. Pottle (1885), 16 Q. B. D. 354; Weldon v. Times Booh
Club Co., Ltd. (1911), 28 T. L. K. 143; Bottomley v. Woolworth if- Co.,
Ltd. (1932), 48 T. L. E. 521.

(fc) Bowen, L.J., m 16 Q. B. D. at p. 358.
(f) Cassidy's Case and Newstcad's Case, ante, pp. 262, 264.
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§ responsibility. The editor is his agent and the printer and

publisher are either his agents or, if they are independent '

contractors, they are liable on their own account.

As to propagation of defamatory matter by the ordinary

person, he is not liable if he can disprove negligence. He will

be liable if he leaves his correspondence about, if he

inadvertently puts letters in the wrong envelopes, or if he

speaks too loudly; but not if a thief or other unauthorised

person puts a letter of his in circulation or reads it himself.

What constitutes negligence must be a question of fact in each

case (m).

If the defamatory matter is imposed upon the defendant’s

property by the unauthorised act of a third person, is the

defendant bound to remove the matter when he becomes aware

of it and knows, or has reasonable grounds for suspecting,

that it is defamatory ? Certainly he must remove it where he

can do so without any difficulty or expense: e.g., if it be a

typed document affixed to a wall of his bouse, for otherwise

he is a party to publication: such was the view of the Court

of Appeal in Byrne v. Deane (w). But what if it be an inscrip-

tion cut into the stonework of his house with a chisel or burned

into it by an acid ? Upon this point there is no English

decision, but Greene, L.J., in Byrne’s Case was of opinion

obiter that where removal would involve very great trouble

and expense the defendant would not be liable for non-

removal (o). With all respect, it is urged that this is a case

where one of two innocent parties must sufier and that it ought

to be the defendant because the mischief to the plaintifl in

having lies about him inscribed on what may be a monn-

mentum aere perennms is greater than that to the defendant

in having to erase them. And how does the ease difier from

that of a bookseller who must withdraw from circulation all

copies of a book in which he discovers a libel, however heavy

the financial loss to him may be ? (p).

(m) Gatley, op. cit., 98—102. Kenny, Cases -on Tort (5th ed. 1928),

305, says that a document blown off my desk into yonr garden is not

published; but this is too jejune and much more would have to be known
about the circumstances to decide this. It I leave the document near an

open window and a light breeze blows it away, .surely that is negligence
on niy part.

(n) [1937] 1 K. B. 818.
(o) Ibid, 838.

(p) Vizetelhj v. Mtidte’s Select Library, Ltd., [1900] 2 Q. B. 170. Ct.

83 Law Journal, 264.
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If the plaintifi expressly or impliedly assents to the publi-

cation of matter which is true on the face of it, the defendant

is not liable ; and this is so even if it appears that some persons

may interpret the statement in a sense much more prejudicial

to the plaintiff than is warranted by the plain meaning of the

words. After all, that is a possibility which the plaintiff

ought to have considered before he assented to publication,

and he cannot be heard to complain that words which, in their

ordinary meaning, are true have been construed by third

parties in a sense contemplated neither by him nor by the

defendant. In Cookson v. Ha.rewood (q), the plaintiff sued

the defendants for libel because they had published a true

statement that the plaintiff had been warned off all pony

racing courses under their control. The plaintiff had sub-

mitted to the rules of the Pony Turf Club which the defendants

controlled, and one of these rules was that the stewards of

the Club might, in their absolute discretion, warn off any

person. Warning off might be occasioned by mere negligence

of the delinquent as well as by less reputable causes. The
plaintiff contended that if, by innuendo, the jury interpreted

the statement as meaning that he had been guilty of corrupt

and fraudulent practices, then the defendants were liable.

But the Court of Appeal held that this argument was unsound.

Scrutton, L.J., said (r), “ It has seemed to me all through

this case that these questions about innuendoes are quite beside

the mark. If you get a true statement and an authority to

publish the true statement, it does not matter in the least

what people will understand it to mean. The plaintiff had
submitted to the jurisdiction [of the Pony Turf Club]. The
stewards have authority to publish the decision in the Racing
Calendar, and if it is defamatory, it does not matter in the

slightest what exact shade of meaning you are to put upon the

obviously defamatory statement ” (s). Judgment for the

defendants was affirmed.

It should be observed that this defence, which has also

been regarded as an instance of volenti non fit injuria (t), has

(9) [19321 2 K. B. 478, note.

(r) [1932] 2 K. B. 482.

(5) Approved by Lord Hanworth, M.E., and Slesaer, L.J., in Chapman
V. Ellesmere, [1932] 2 K. B. 431, 4-51, 464, and semble by the Court of
Appeal in Pritchard v. Greyhound Racing Association, Ltd. (1933), 176
L. T. Journal, 393; (1934) 177 L. T. Journal, 90.

(t) Slesser, L.J., in Chapman v. Ellesmere, [1932] 2 K. B. at p. 463;
eontra, Eomer, L.J., at p. 474.

' § 81 .

Assent to

publication.
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§§ 81-83.

Defences to

defamation.

Justification.

Must be
true in

substance.

nothing whatever to do with the defence of qualified privilege.

Emphasis of this is necessary because some expressions in

Chapman v. Ellesmere might give the contrary impression (u).

As will be seen, when we come to deal with it, privilege, if it

is established, negatives liability for any statement whether

it is prima facie untrue or is untrue only by innuendo, and

whether consent has been given to the publication or not; or,

to put it in another way, privilege, truth and consent are three

entirely separate defences. Another distinction between

privilege and consent to publication is this. It is for the law

to say whether privilege in any form exists. Parties cannot

by mere agreement create it. But they can, as they did in

Cookson V. Harewood, agree that one of them shall be entitled

to publish the truth about the other, and such an agreement

will exclude liability for defamatory innuendoes which may
be put upon a correct, but bald, statement of facts.

§ 82. Defences to defamation.

These are:—
(i) Justification (or truth).

(ii) Fair comment.

(iii) Privilege which may be (a) absolute, or (b) qualified.

§ 83. Justification (or truth).

The plaintiff need not prove that the statement is false,

for the law presumes that in his favomr. But the defendant

can plead “ justification ” (the technical name for truth here)

and if he can establish it by evidence, he has a good defence.

It is not that the law has any special relish for the indis-

criminate infliction of truth on other people, but defamation

is an injury to a man’s reputation and if people think the

worse of him when they hear the truth about him, that merely

shows that his reputation has been reduced to its proper level.

At the same time justification is a dangerous plea if it is the

only one which the defendant decides to adopt, for if he fails

in it the jury are likely to regard his conduct as wanton and

to return a verdict for heavier damages (a).

It is not enough to prove that part of the statement is

true, though, as will be seen shortly, it is possible to sever part

of it and to prove truth as to that. Where there is no such

fu) [1932] 2 li. B. at pp. 450—451, 468.
(a) Simpson v. Robinson (1848), 12 Q. B. 511.



Defamation 278

severance “ the justification must be as broad as the charge,

and must justify the precise charge ” (b). Thus, a newspaper

paragraph was headed, “How lawyer B treatnirs7clients ”,

but theparagraph itself gave an account of how only one client

had been badly treated, and this^^as lield insufflcienyp justify

the heading (c). Provided, however, that the statement as a

whole is proved to be substantially true, that is a good justifi-

cation. Whether an inaccuracy is_sugiciently_ juateria.l to

negative i? ^ of fact, for the jury. In

Alexander v. North-Eastern Ry. (d), the plaintiff was alleged

to have been fined for an offence against the defendants’

by-laws with an alternative of three weeks’ imprisonment.

In fact, the alternative was two weeks’ imprisonment. The

plaintiff contended that, as a matter of law, this must be

libellous, the defendants that it could not be libellous. The

Court held that neither view was correct, because it was for

the jury to decide whether the discrepancy between two and

three weeks was material.

Mere general abuse and invective which add nothing to

the main charge need not be justified, e.g., stigmatising as

“ scamps ” and “ rascals ” pill-manufacturers whom you have

already truthfully described as practising wholesale poisoning

and homicidal tricks (e). But it was something more than mere

abuse to say of an officer who had killed a man in a duel that

he had spent the whole night preceding the duel in practising

pistol firing, for that was imputing to him atrocious conduct

revolting to the laws of honour which governed duelling, and

the imputation was not justified either by the fact that he had
been'tried for the murder of the slain man or by the fact that

these “ laws ” are no defence to a criminal charge (/).

Where the defendant has merely reproduced a defamatory

statement it is not enough to prove that he has repeated with

complete accuracy what was reported to him. He must go

farther and prove that the statement itself is true. If I say

to you, “ Smith told me that Brown swindled his creditors ”,

I can justify this only by proof that Brown did swindle his

(b) Odgers, op. cit., 149.
(c) Bishop V. Latimer (1861), 4 L. T. 775.

(d) (1865), 6 B. & S. 340; 34 L. J. Q. B. 152.

(e) Morrison v. Harmer (1837), 3 Bing. N. C. 759. Cited by Viscount
Cave, L.C., in Sutherland v. Slopes^ [1925] A. C. 47, 59.

(/) Helsham v. Blackwood (1851), 11 C. B. 111.

§ 83 .

W.T. 18
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§§ 83, 84.

Innuendo.

Pair
comment.

creditors; it is idle to show that Smith in fact gave me the

information.

If words are held to be capable of an innuendo put upon

them by the plaintiff, then the defendant must, if he wishes

to justify, prove the truth of the meaning raised by the

innuendo just as much as if the words were plain in their

signification (g). If you describe a man as “ a felon editor ”,

you do not justify this by showing that he has served a

sentence on a conviction for felony, for, as the sentence has

expired he is no longer a felon (h). But, as Greer, L.J., ha.s

said (i), “ any one who knows that a man has been convicted

of larceny at a criminal trial before a Court of competent juris-

diction is entitled to say without being sued for slander or

libel that that man has, in fact, been convicted

The defendant may justify part of the statement if it is

severable from the rest without embarrassing the plaintiff in

his pleading. As to the rest, he may plead privilege if that

plea is applicable, or he may leave it unjustified with, or

without, an apology (fe).

The nature of the “ rolled-up ” plea will be explained

under “ Fair comment ”.

§ 84. Fair comment.

It is a defence to an action for defamation that the state-

ment is a fair comment on a matter of public interest.

Honest criticism ought to be, and is, recognised in any

(ff) Salmond, Torts, § 105 (6), suggests that there are dicta of

Greer, L J., the other way. But all that the learned Lord Justice said m
Cook^oii V. Harcwood, [IOJ‘3] *2 K. B. 478, n., 48S, was: “It wc^d, in

my judgment, be an extiaoidinary result of the law of libel and slander

that if }ou said that a properly constituted tribunal had found a man guilty

of some wrongful act you could be sued for libel unless you could prove

that that properly constituted tribunal had rightl}^ decided that he was

guilty.” This is certainly correct of tribunals which are strictly Law Courts,

and also of the decisions of domestic tribunals (e.g., club committees), pro

vided the person affected by them has given his assent to the publication.

Note that while it is possible thus to establish the defence of truth, it does

not follow that the allernalive defence of privilege, which attaches to the

reports of proceedings of the ordinary Law Courts, applies also to reports of

proceedings of these domestic tribunals : Romer, L.J., in Chapman v.

Ellesmere, [1932] 2 K, B. 431, 476. Even with respect to reports of Law
Court proceedings, if the defendant prefers to plead justification instead of

privilege, he cannot succeed unless he can prove the truth of any innuendo
which the Court holds to be rightly attached to the statement.

(h) Leyman v. Latimer (1877), 3 Ex. D. 15, 362,

0) Coolcson v. IJarewood, [1932] 2 K. B. at p. 485.
(/c) Fleming v. Dollar (1889), 23 Q. B. D. 388; Davis v. Billing (1891).

8 T. L. R. 58.
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civilised system of law as indispensable to the efficient working § 84.

of any public institution or office, and as salutary for private

persons who make themselves or their work the object of public

interest. “ Others abide our question, thou art free ” may
be true of Shakespeare in literature. In law it is not true of

him or of anybody else.

The defence has been recognised for a long time in English

law (/), but so far as comment on the acts of government

officials or ministers goes, it is of comparatively modern

development, for little more than a century ago governments,

when they were not so sure of the obedience of subjects, were

quick to resent adverse criticism of their conduct (m). On
the other hand, criticism of literature produced by private

persons was far more vitriolic in earlier times than it is now,

because it was then felt that the proper way of dealing with

it was not to resort to the law Courts but to meet it with

something in print yet more stinging—just as men preferred/

the sword to litigation in order to vindicate attacks on theirj

honour, so they were expected to retort to the pen with thel

pen (n).

The requisites of fair comment are:—
(i) The matter commented on must he of public interest ,

—

This includes many well-recognised topics in particular, and

in general “ anything which may fairly be said to invite

comment, or challenge public attention ” (o). It ranges from

the behaviour of a prime minister or of a sanitary authority

to the conduct of a flower-show. It includes the conduct of

every public man and every public institution. “ A clergy-

man f^ith his flock, an admiral with his fleet, a general with

his army, and a judge with his jury . . . are all . . . the

subjects for public discussion, . . . .because whoever fills a;

\ public portion renders himself . . . sjpen to public discussion,
|

,

and if any part of his public acts is wrong, he must accept

. the attack as a necessary though unpleasant circumstance

\attaehing to his position ” (p). Such people have publicity

thrust upon them; others, like novelists, dramatists and

writers of text-books, achieve it. Any author who publishes

(0 S.g., Dibdtn v. Swan (1793), 1 Esp. 28.

(m) Wason v. Walter (18681, L. R. 4 Q. B. 73, 93—04.

(n) Bower, op. cit., App. III. Messrs. Pott and Slurk, the rival editors
in “ Pickwick Papers ”, are not much exaggerated as types of that period.

(o) Gatley, op. cit. 400.

(p) Bramwell, B,, in Kelly v. Sherlock (1866), L. R. 1 Q. B. 686, 689.

Requisites ;

(i) Matter
must be of

public

interest.
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§ 84. a book, any artist who exhibits a picture, any tradesman who
puffs his own wares, any discontented person who airs his

grievances in public, invites criticism (g).

It is for the Judge to decide whether the matter is, or is not

of public interest (r).

(ii) Must (ii) It must be an expression of opinion and not an assertion

opFnfon, not fact.—It is not always easy to draw this distinction. To
assert fact describe the line,

“ A Mr. Wilkinson, a clergyman ”,

as the worst in English poetry is obviously comment, for veri-

fication of it as a fact is impossible. But some cases are much

nearer than that to the border-line between comment and

fact. In Dakhyl v. Labouchere (s) the plaintiff described

himself as “ a specialist for the treatment of deafness, ear,

nose, and throat diseases The defendant described him as

“ a quack of the rankest species ”. Was this comment or an

allegation of fact ? It was held by the House of Lords that it

might be comment. Again, calling a man a fornicator or a

swindler looks like a statement of fact, but what is calling

him “ immoral ” or “ a sinner ” ? Are immorality and sin

facts or matters of opinion ? To this there is no dogmatic

answer. Every statement must be taken on its merits. The

very same words may be one or the other according to the

context. To say that “ A is a disgrace to human nature ”,

is an allegation of fact. But if the words were, “ A murdered

his father and is therefore a disgrace to human nature ”, the

latter words are plainly a comment on the former (t). Hence

a critic should take pains to keep his facts and the comment

upon them severable from one another, for if it is not reason-

ably clear that the matter purports to be comment, he cannot

plead fair comment as a defence (m).

Comment The relation of justification (or truth) to fair comment

fixation.*' must be carefully noted. We start with two propositions.

First, justification and fair comment are totally independent

jdefences; the defendant can, and often does, plead them

alternatively, but they are quite different from each other.

(g) For other examples, see Odgers, op. cit., 169—180; Gatley, op. cit-,

390—402.
(r) Per Lopes, L.J., in South Helton Coal Co.. Ltd. v. N.-E. Ne^i^s

Association, [1894] 1 Q. B. 133. 111.

(s) [1908] 2 K. B. 325, note. (t) Gatley, op. cit., 373.

(u) Pletcher-Moulton, L.J., in Hunt v. Star Newspaper Co., Lid.,

[1908] 2 K. B. 309 , 320.
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Secondly, it is impossible for the defendant to succeed in a plea

of fair comment unless he is commenting on facts, i.e., on what

is
“ true ” in the qualified sense of that word stated below.

It is obvious that no comment can be fair if it is upon some-

thing which the defendant has invented or distorted (a). And

to that extent the defendant must prove the truth of facts,

unless that much is conceded in his favour by the plaintiff;

but his defence is still fair comment and not justification. But

when it is said that the facts must be true, this does not signify

that, if the comment is upon the statement of another person,

such statement must always be proved to be true (h), for in

'some cases such proof is impossible. If A publishes a state-

ment that “ There are men on the planet Mars ” and B
criticises this allegation as unfounded, B’s criticism may well

be fair comment, for it is based on fact in the sense that it

refers to an assertion actually made by A. B is not bound

to prove that there are men on Mars—in fact it is the very

thing that he denies, and in the present state of astronomical

knowledge, no one can say whether it is true or not. Suppose,

however, that A’s statement were false and defamatory of C,

then if B repeats it with some comment of his own, and C

sues B for defamation, B cannot successfully plead fair

comment unless his comment is a repudiation of the lie; for

any other kind of comment of his would be an acceptance of

' a lie put in circulation by A; i.e., consent based upon what

is untrue.

In this connexion the so-called “ rolled-up ” plea has

caused much perplexity. By it the defendant alleges that “ in

so far as the words complained of consist of allegations of

fact, they are true in substance and in fact, and in so far as

they consist of expressions of opinion they are fair comments
made in good faith and without malice upon the said facts,

which are matters of public interest The original object of

this plea (which was sanctioned in 1890 (c) ) was to make it

clear that the defendant proposed to prove the truth of the

facts on which he had commented. As has just been said, no

§ 84 .

The " rolled-

up " plea

(a) See dictum of Kennedy, J., in Joynt v. Cycle Trade Publishing Co.,
[1904] 2 K. B. 292, 294; approved in Hunt v. Star Newspaper Co., Ltd.,
[1908] 2 K. B. 309, 317, 320, Lyon v. Daily Telegraph, Ltd., [1943]
K. B. 746.

(b) Phillimore, J., m Mangena v. Wright, [1909] 2 K. B. 958,
976—977.

(c) Penrhyn v. Licensed Victuallers’ Mirror, 7 T. L. E. 1.
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§ 84 .

\
comment can be fair unless it is comment upon facts. The

plea was therefore one of fair comment and not of justification,

and the sole reason for its use was that it was difficult to frame

the plea in any other way if facts and comment were so mixed

up in the defendant’s imputation as to be inextricable. But

then it often occurred that the defamatory statement did not

happen to include all the facts upon which the defendant had

made his comment; of course it would be much tidier from

the lawyer’s point of view if critics always took care to include

all the facts, but when a man is uttering or writing criticism

he generally knows little about the law of defamation and even

1ms about the niceties of pleading in it. At any rate if he had

'mot included all the facts, and were sued for defamation, he

would be compelled to go outside his defamatory statement

to collect the rest of the facts upon which his comment was

based. Therefore the concluding words of the above plea,

“ they are fair comments made . . . upon the said facts which

are matters of public interest ” could not, with respect to the

italicised words, be accurate. So the practice sprang up of

omitting them and the plea simply wound up, “they are fair

jeomments made in good faith and without malice on a matter

(pf public interest” (d). This was most unfortunate, for it

gave rise to the idea that the plea was one of (i) justification

and (ii) fair comment, “rolled-up” together; and it took a

decision of the House of Lords in Sutherland, y^^topes (e) to

remind the profession that it was still a plea of fair comment

and of nothing else. The result now is that the plea ought

not to be used at all in the mutilated form described above.

A better plan, if all the facts are not included in the defama-

tory statement, is not to make use of the rolled-up plea, but

to plead fair comment and then to set out particulars of the

facts upon which the defendant commented (/). The rolled-up

plea can still be used in its original unmutilated form where

all the facts are embodied in the defamatory statement but

are inextricable from the comment; and if it is used th£

defendant cannot be compelled to say what parts of the state-

ment are allegations of fact and what parts are comment, for

that is what the jury have to decide and he not forced to

predict what their findings will be (g).

(d) Odgers, op. cit
,
514—516.

(/) Odgers. op. cit , 515—516.

(g) Aga Khan v. Times Publishing Co.,

(e) [1925] A. C. ii-

[1924] 1 K, B, 675; indeed,
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(iii) The comment must he fair.—First, as to the functions

of Judge and jury. If the Judge considers the comment to

be an exprression of honest opinion and within the limits of

criticism, he must not let the case go to the jury (h). But if

he has any doubt as to this, then the jury must settle the

question.

It is not easy to state with precision the principles upon

which they must settle it.
“ One thing, however, is perfectly

clear ”, said Collins, M.R., in McQnire v. Western Morning

News Co., Ltd. (i),
“ and that is that the jury have no right

to substitute their own opinion of the literary merits of the

work for that of the critic, or to try the ‘ fairness ’ of the

criticism by any such standard. ‘Fair’, therefore, in this

collocation certainly does not mean that which the ordinary

reasonable man, ‘ the man on the Clapham omnibus ’ as Lord

Bowen phrased it, the jury, common or special, would think a

correct appreciation of the work; and it is of the highest

importance to the community that the critic should be saved

from any such possibility ”. The learned Master of the Rolls

went on to select as a broad test of unfairness “ something

that passes out of the domain of criticism itself. Criticism

cannot be used as a cloak for mere invective, nor for personal

imputations not arising out of the subject-matter or not based

on fact ” (k).

Mere violence in criticism does not make it unfair.

Moderation here “ is only used to express the idea that

invective is not criticism. It certainly cannot mean moderate

in the sense that that which is deemed by a jury, in the case

of a literary criticism, extravagant and the outcome of

prejudice on the part of an honest writer is necessarily beyond

the limit of the fair comment ”. So Collins, M.R., again in

however the defence is pleaded, the jiu\ must always decide this unless
the statement is so cleaily one ot lact that no leasonable man would
regard it as an expression of opinion; m that event, the Judge should tell

the jury so- ibid
,
679—680, where the reasons are set out by Bankes, L J

See, too, Tudor-Hart v British Union, etc , [1938] 2KB 329
(h) McQutre v. Western Morning News Co , Ltd

, [1903] 2 K. B 100
IW Cases 120)

(i) [1903] 2KB 100
(/c) The rule that juries must not substitute their own views for those

of the critic is a salutary one, but piobably the moie competent a jury is

to judge the matter criticised the harder it will be to observe the rule A
special jury of law teachers, in considering the fairness of criticisms on
this book, would have to make a considerable effort to restrain themselves
from assessing it by their own opinions of the book.

§ 84 .

(Ill) Must
be fair
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§ McQuire’s Case (I), where a critigue of a play imputed that it

was dull, vulgar and degrading, and the Court of Appeal, in

giving judgment for the defendants, held that the case ought

not even to have been left to the jury (m).

Whether comment can be fair if bad motives are imputed

to the plaintiff depends upon circumstances, and certainly the

law is now more lenient to critics on this point than it was

a century ago (n). Where a man’s conduct may be rightly

open to ridicule and disapprobation, it would nevertheless be

wrong to charge him with base, sordid or wicked motives unless

there were so much ground for the charge as to make it clear

not only that the defendant honestly beheved it to be true

but also that he had foundation for his belief. “ Where the

|pubhc conduct of a public man is open to animadversion, and

rthe writer who is commenting upon it makes imputations on

'his motives, which arise fairly and legitimately out of his

conduct, so that a jury shall say that the criticism was not

only honest but also well founded, an action is not maintain-

able This was the rule laid down by Cockburn, L.C.J., in

the oft-cited ease of Campbell v. Spottiswoode (o). Dr.

Campbell, a dissenting minister, published in his newspaper

(the British Ensign) a scheme for inserting in it a series of

letters on converting the Chinese and for promoting the circu-

lation of copies of the paper in which these letters appeared in

order to call attention to the importance of this evangelising

work. The defendant imputed in another newspaper that

]

Dr. Campbell’s alleged aim of propagating the gospel in China

I
was “ a mere pretext for puffing an obscure newspaper ” (the

Ensign). It was held that, though the defendant believed this

to be true, he had no defence; for what hfe believed had no

foundation at all.

For the rest, a sound canon of criticism in both law and

I
literature is that it should attack a man’s work and not the

!.jnan himself. “ Shew me an attack ”, said Lord Ellenborough,

(!) [1903] 2 K. B at p. 110. Cf, a reviewer's opinion that Keats’

Endymion was a poem of “ calm, settled, imperturbable idiocy This

is violent enough, but is not on that account unfair.

(ml A test given by Eord Esher, M.E,, in Merivale v. Carson (1887),

20 Q. B. B. 275, 281, was, “Would any fair man, however prejudiced be

may be, however exaggerated or obstinate his views, have said that which

this criticism said of the work which is criticised? ’’ But this is such a

queer idea of a “ fair man ” that it is more likely to confuse juries than

to help them.
(n) Odgers, op. cit., 182—184.
(o) (1863), 3 B. & S. 769, 777.
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C.J. (p), “on the moral character of this plaintiff, or any

attack upon liis character unconnected with his authorship,

and I should be as ready as any Judge who ever sate here 'to

protect him.”

(iv) The comment must not he malicious.—Malice here

means evil motive. Until 1906 there was considerable doubt

/whether private spite on the critic’s part could make his

comment unfair.. In theory it is possible to judge a man’s

work fairly even if you hate him, though it is not easy in

practice. However, in that year the Comt of Appeal held, in

the only successful hbel action ever brought against the pro-

prietors of Punch, ^at malice may negative fairness; Thomas

V. Bradbury, Agnew &; Co., Ltd. (q). In that case, the book

reviewer of Punch showed both by his review of the plaintiff’s

book and by his demeanour in the witness-box and elsewhere

personal hostility to the plaintiff, and judgment for £800

damages was affirmed.

In Lyon v. Daily Telegraph, Ltd. (r), the defendants

published in their newspaper a letter criticising a public

entertainment given by the plaintiffs. The letter was signed

“ A. Winslow ” and gave as an address “ The Vicarage,

Walhngton Road, Winchester ”. In fact there was no such

place in Winchester, nor was any “ Winslow ” traceable in a

clerical directory. But the comment itself was fair and the'

Court of Appeal held that the fictitious name and address did

not constitiite malice so as to make it unfair. A newspaper

is imder no duty to verify the name and address of a corres-

pondent, or to prove that the writer honestly held the opinion

expressed in the comment; if the rule were otherwise, it would

/lay far too heavy a burden on the press in relation to free

(discussion of matters of public interest (s).

^

It is disputed whether fair comment is properly regarded

|i) as a right which every one has, or (ii) as a species of

qualified privilege (t). Judicial dicta are in conflict upon the

ip) Carr v. Hood (1808), 1 Camp. 355, 358. Carlyle’s opinion of Charles
Lamb that he was a "pitiful, rickety, gasping, staggering, stammering,
tom-fool ” seems to have eried on the side of a personal attack.

(q) [19061 2 K. B. 627.
(r) [1943] K. B. 746.

(s) If it had been proved that the writer did not honestly hold the opinion
which he expressed, that would have negatived lairness of the comment
in an action against him

;
but would it have deprived the newspaper of

the defence of fair comment? This point was left open by the C. A.
(t) Explained post, § 85.

§ 84 .

(iv) Must not

be malicious.

Fair com-
ment and
privilege.
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§§ 84 , 86 .

Privilege.

question. Collins, M.R., in Thomas’s Case (supra) regarded

fair comment and qualified privilege as “ governed by pre-

cisely the same rules ” (u), but this was inconsistent with an

earlier opinion of Lord Esher, M.R., in Merivale v. Carson (a)

and with other dicta. The monographs on defamation and

the text-books on tort are, on balance, against the view of

Collins, M.R. (h). I venture to think that they are correct

and that fair comment and qualified privilege are separate in

their nature, but that it is only the House of Lords who can

now settle the conflict. The chief objections to the second

view seem to me to be two. First, so far as the contents of

the statement go, mere honest belief in them on the part of the

defendant is enough to preserve qualified privilege if the case

is one that falls under qualified privilege at all; but the fact

that a comment is based upon honest belief does not necessarily

make it fair (c). Secondly, malice, and nothing but malice,

iwill rebut qualified privilege, whereas comment may be unfair

|in other ways than by being malicious: e.g., if it is upon

'matter which the law regards as not open to comment at all.

§ 83. PrMlege.

The law recognises that there are some occasions on which

there ought to be no liability for defamation because the

interests of the public, or (exceptionally) those of the

individual who originates the defamation, outweigh the

plaintiff’s right to his reputation. Such occasions are said to

be “ privileged ”. The term is an unhappy one and was

severely criticised by Mr. Spencer Bower who, after con-

sidering six possible alternatives to it, rejected them all in

favour of “ immunity ” (d). But the legal profession has

evinced no desire to accept this, or any other, substitute for

“ privilege ”, and so it is retained here. Whether it exists or

not in any given case is a question of law for the Judge.

Privilege may be either (1) absolute, or (2) qualified. It

is absolute where the communication of the matter is of such

fu) []906] 2 K. B. at p, 641.

(a) (1887), 20 Q. B. D. 276, 280.

(b) Fraser, op. cit., 105: Odgers, op. cit., 158; Gatley, op. cit., 369—371;

Pollock, Torts, 202—203; Salmond, Torts, § 115 (15); Clerk & Lindsell,

Torts, 751—753. Contra, Bower, op. cit
, 322, and F. E. Y. Eadclfile in

23 L. Q. E. (1907), 97—99.
(c) Blackburn, J., in Campbell v. Spottisiuoode (1863), 3 B. & S. 769,

781.

(d) Op. cit.. Appendix VIII.
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paramount importance to the public that nothing can defeat

it. Here the plaintifi has no action for defamation, however

outrageous a lie the defendant may have propagated about

him and however malicious may have been his motive. It

is a striking instance of the subordination of the individual’s

interest to that of the community, for the law frankly

recognises the possibility of injury being done to him^Jay the

reckless, or even deliberate, falsity of the statepafMt, but

decides that the risk of this must be taken. H^rivilege is

qualified where the defendant is entitled to make the state-

ment even if it is false, but only if he makes it honestly with

respect to what he states and the means by which he states it.

If the plaintiff can prove that he did not observe these limita-

tions, the privilege is said to be rebutted by “ malice ”, a

word which here, as elsewhere, inadequately expresses what is

meant.

§ 86. Absolute privilege.

This includes :
—

(i) Statements made in Parliament The Bill of Rights,

1689, settled this (e).

(ii) Reports, papers, votes and proceedings ordered to be

published by either House of Parliament.—The Parliamentary

Papers Act, 1840 (f), by establishing this, put an end to a

bitter and unedifying dispute between the House of Commons
and the Law Courts.

(iii) Judicial proceedings.—Whatever is stated in a judicial

proceeding is absolutely privileged, provided it has some
reference to the inquiry in hand. It does not matter who
states it—the Judge, the jury, the parties, the advocate, the

witness. It does not matter how false or malicious it may be.

It does not matter whether the statement is in oral or docu-
mentary form. The reason why Judges are protected has been
explained in an earlier section (g). The privilege is a very
wide one, but public and professional opinion would prevent
the Judges from abusing it and they have “ the power and
ought to have the will to check any abuse of it by those who
appear before them ” (h).

(e) 1 W. & M., sess. 2, c. 2. The Bill was declared to be law by 2
& M. c. 1 (1690).

(/) 3 & 4 Viet. c. 9. (g) Ante, p. 91.
(h) Lopes, L.J., in Royal Aquarium Society, Ltd. v. Parkinson, 11892]

1 Q. B. 431, 451.

§§ 88 ,
86 .

Absolute
privilege.

(i) State-

inents in

Parliament.

(ii) Parlia-

mentary
papers.

(iii) Judicial
proceedings.
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§ 86 . The reason for the advocate’s immunity is best described

by Brett, M.R., in Munster v. Lamb (i) :
“ A counsel’s position

is one of the utmost difficulty. He is not to speak of that

which he knows; he is not called upon to consider whether the

facts with which he is dealing are true or false. ... If

amidst the difficulties of his position he were to be called upon

during the heat of his argument to consider whether what he

says is true or false, whether what he says is relevant or

irrelevant, he would have his mind so embarrassed that he

could not do the duty which he is called upon to perform.

For, more than a Judge, infinitely more than a witness, he

wants protection on the ground of benefit to the public

This no doubt covers the ground for his exemption from an

action for defamation, but it overstates his protection against

disciplinary action by his Inn of Court if he outrages the

traditions of his profession (k). Moreover, he incurs the

penalties for contempt of Court by insolence to the Judge or

by violent and abusive language to the jury (!)•

The witness’s protection is so obviously based on the

necessity of giving fearless revelation of what he knows that

it calls for no elaboration of the cases in which it has been

established (m).

Judicial privilege, in the wide sense explained above,

applies not only to any ordinary law Court but also whenever

there is an authorised inquiry which, though not before a

Court of Justice, is before a tribunal which has similar

attributes (n), e.g., a military Court of Inquiry, or a Select

Committee of Inquiry of the House of Commons. We have

already dealt with this more fully under “ Judicial Acts ” (o).

The statement is not privileged if it has no reference to the

(/) (1883), 11 Q. B. D. 588.

(k) E.g., Dr. Kcnealy was disbarred by bis Inn of Court in consequence

of his behaviour in the defence of the Ticbborne Claimant; J. B. Atlay, The

Ticbborne Case, 202—206, 229.

(l) Ex parte Pater (1864), 9 Cox C. C. 544; Oswald, Contempt of Court

(3rd ed. 1910), 50—52.
(m) Seaman v. Netherchlt (1876), 2 C. P. D. 53. For a full historical

review of the authorities, see Pigot, G.B., in Kennedy v. Hilliard (1859),

10 Irish Common Law Beports, 195.

in) Lord Esher. M.E., in Royal Aguarium Society, Ltd. v. Parkinson,

[1892] 1 Q. B 431, 442. Approved in O'Connor v. Waldron. [1935]

A. C, 76, 81. See, too. Smith v. National Meter Co., Ltd., [1945] 2

A. E. E. 35.

fo) Ante, § 22 (2) (ii). Winfield, Abuse of Legal Procedure (1921),

ch. vn.
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inquiry which is proceeding. This is generously interpreted § 86.

and the privilege of a witness is not limited to statements for

which, if untrue, he might be indicted for perjury (p). But

it would not extend to an entirely irrelevant answer unpro-

voked by any question put to him; e.g., if to coimsel’s

question, “ Were you at York on June 1 ? ”, he replies, “ Y'es,

and X picked my pocket there ” (q>.

So, too, if a Judge makes a defamatory statement in a

matter over which he has no jurisdiction, he cannot plead

privilege (r). Attempts have been made to draw a distinction

between Judges of superior Courts and Judges of inferior

Courts, and it has been said that in no circumstances whatever

is an action maintainable against the former; but this does

not appear to be warranted by authority (s). At any rate,

whether the Court be superior or inferior, the Judge is not

hable unless he knew, or had the means of knowing, of the

defect which deprived him of jurisdiction. The Privy Council

held this to be so with respect to an inferior Indian Court in

Calder v. Halket (t), and a dictum of Willes, J., in Mayor of

London v. Cox (u) carries the saine point for English juris-

dictions. The protection of a superior Court cannot be less.

Communications between solicitor and client.—Any pro- Solicitor

fessional communication between solicitor and client is
client

privileged, but it is uncertain whether the privilege is

absolute or qualified (a). The Court of Appeal in More v.

Weaver (b) held that it was absolute, but the House of Lords

in Minter v. Priest (c) found it imnecessary to decide the

question and preferred to leave it open. On principle, no

() Bramwell, J.A.
,
in Seaman v. Netherclift (1876), 2 C. P. P. 53, 60.

Iqj Cockburn, C.J., %bid., 56—57.

(r) Case of the Marshalsea (1612), 10 Kep. 68 b, 76 a.

(s) Odgers, op. at., 192, cites Floyd v. Barker (1607), 12 Pep. 23, 24;

but the dictum does not go so far. Galley, op, ctt., 193, admits that the

point IS perhaps open, for while be cites De Grey, C.J., in Miller v. Scare

(1777), 2 W. Bl, 141, 145, as favouring immunity, he concedes that Lord
Esher, in Anderson v. GorriCj [1895] 1 Q. B. 668, 671, assumed
that the defendants, Judges of the Supreme Court of Trinidad, would have
been liable il they had exceeded their jurisdiction. I venture to think that

the assumption was vital to the decision.

it) (1839), 3 Moore, P. C. 28.

(«) (1867), L. E. 2 H. L. 239, 263.

(a) Distinguish this privilege in the law of defamation from the privilege

in the law of evidence which enables a client to prevent his legal adviser
from disclosing any professional communication. The point is clearly taken
by Lord Atkin m Minter v. Priest^ [1930] A. C, 558, 578 seq.

(b) [1928] 2 K. B. 520.

() [1930J A. C. 558.
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§ S6- strong reason seems to have been advanced for regarding the

privilege as absolute. It ought to be only in the most

exceptional cases that, in the interests of the public, privilege

should be ranked as absolute, and sm-ely a solicitor and his

client are sufficiently protected if they are conceded qualified

privilege for their transactions -with each other. It ought to

be unnecessary to go beyond that and give them immunity

if either of them in the course of consultation makes a false

statement about a third person which is “ malicious ” in that

it is either spiteful or reckless in itself or is uttered or written

without precautions against its being overheard or read by

strangers.

The privilege has been regarded as ejusdern generis with

“ judicial privilege ” (d), but the affiliation is a loose one, for

it is not confined to the walls of a law Court and indeed extends

to communications which have nothing to do with litigation,

e.g., the drawing of a client’s will.

, One restriction on it is that the communication must be a

{professional one. First, the relationship of solicitor and client

must be proved, and it is regarded as sufficiently established

for this purpose if, though the solicitor does not ultimately

accept a retainer, the statement were made in communications

passing between him and a prospective client with a view to

retainer (e). Secondly, what passes between them when the

relationship has been established is privileged if, within a very

wide and generous ambit of interpretation, it is fairly referable

to the relationship (/), or (to put it in another way) if it

consists of “ professional communications passing for the

purpose of getting or giving professional advice ” (g). This

would exclude a piece of gossip interjected by the client in a

conversation on, say, land registration: e.g., “Have you

heard that Jones has rim oS with Mrs. Brown?” (h).

Another illustration is Minter v. Priest (i) where the House of

Lords held that conversations relating to the business of

obtaining a loan for the deposit sum to be paid on the purchase

of land fall under the professional work of a solicitor, but that

conversations about speculation in land to enable the solicitor

(d) Scruttou. L.J., in More v. ff'eaeer, [1928] 2 K. B., at pp. 521—523.

(e) Minter v. Priest, [1930] A. C. 558.

(/) Lord Biickmaster and Lord Thankcrton, ibid., at pp. 568, 586.

Ig) Lord Atkin, ibid., 581.
(h) Scrutton, L.J., in More v. Weaver, [1928] 2 K. B., at p. 625.
(i) [1930] A. C. 558.
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to share in the profits do not and that slanders of third persons

uttered by the solieitor in the course thereof are not privileged.

(iv) Communications made by one officer of State to

another in the course of his official duty (7).
—^In Chatterton v.

Secretary of State for India (k), the plaintiff was an officer in

the Indian Staff Corps. The defendant, in the course of his

duty, wrote to the Under-Secretary of State that the Com-

mander-in-Chief in India and the Government of India

recommended the removal of the plaintiff to the half-pay list

as an officer, and the letter stated the reasons for the recom-

mendation. The Court of Appeal held that an order dismissing

the plaintiff’s action for hbel as vexatious had been rightly

made, on the ground that it would be injurious to the public

interest to allow such an inquiry, for it would tend to deprive

officers of State of their freedom of action in matters con-

cerning the public weal. If an action for defamation were per-

mitted, it would place their official conduct at the mercy of a

jury who might to that extent substitute themselves for the

officials in governing the country. The more recent decision

in Isaacs ^ Sons, Ltd. v. Cook (Z), shows that the fact that a

report relates to commercial matters does not in itself preclude

it from being one relating to State matters.

In Szal-atnay-Stacho v. Fink (m), the Court of Appeal,

while expressing doubt as to the general application of absolute

privilege to foreign officials, held that it might apply where the

government of an allied State (Czecho-Slovakia) was stationed

in England during the World War; but that this did not

compel or authorise the Court to accept a rule of the Czecho-

slovak law which conferred on officials a much wider exemption

from liability than that afforded by English law {n).

The law with respect to reports made in pursuanee of

military or naval duty is in a doubtful position. One would

§ 86 .

Official

communica-
tioas.

Military
reports.

0) According to Henn-Collins, J., in Szalatnay-Stacho v. Fiiik, [1946]

1 A. E. R. 303, absolute privilege of this kind does not extend to officials

below the rank of Ministers, although it is quite possible for them to

have qualified privilege
; but the Court of Appeal made no reference to this

limitation of absolute privilege; [1947] 1 K. B. 1.

(k) [1895] 2 Q. B. 189.

(l) [1925] 2 K, B. 391.

(m) [1947] 1 K. B. 1.

(7i) It was held, however, that, in the circumstances, qualified privilege

could be successfully pleaded; for that could be established without taking
any account of the wide exemption claimed in the plea of absolute
privilege.



288 The Law of Tort

§ 86. have thought that such reports relate to matters of “ State ”

just as much as reports by a Secretary of State for India and

that there ought to be no more doubt in the one case than in

the other; no one has defined “State official” in this

connexion, but the layman’s tendency to limit the term to

civil servants of the State does not appear to be reproduced

in judicial decisions. Indeed, it is difficult to find in the law

reports any difference between the reasons urged for immunity

of the soldier and those put forward for the immunity of the

civil servant. Nevertheless, it is still uncertain whether naval

and military reports have absolute immunity or only qualified

privilege. We are not speaking here of what goes on in

courts-martial (that falls under “ Judicial privilege ”, ante,

§ 86 (iii) ), but of adverse opinions expressed by one officer of

the conduct of another. In Dawkins v. Lord Paulet (o), a

majority of the Court of Queen’s Bench held that no action

|would lie against a military officer for such a report made by

'him in the ordinary course of his duty even if it were made

S
ialiciously and without reasonable and probable cause. The

ecision was weakened by the strong dissenting judgment of

Cockburn, C.J., and in the later case of Dawkins v. Lord

Bokehy (p), the Exchequer Chamber congratulated them-

selves on the fact that the question was still open for con-

sideration by the House of Lords. Perhaps the present

position was best stated by Dr. Blake Odgers, who thought

it unlikely that in a Court of first instance any cognisance

would be taken of purely military or naval matters which do

not affect the civil rights of the person complaining (5). The

arguments that might be presented to a higher Court cannot

be fully considered here, but upon the whole it seems that the

majority decision in Dawkins v. Lord Paulet was correct. The

judgment of Mellon, J., in adopting the principle of absolute

privilege, dealt with the argument that qualified privilege

would suffice in such cases and that if an officer made malicious

statements he ought to be liable; to this the learned Judge

replied that, if this were the rule, cases might often occur in

which the Judge would have to leave to a jury most difficult

, it*!

(0) (1869), L. K. 5 Q. B. 94,

(p) (1873), L. R. 8 Q. B. 255, 272 f on appeal, the decision of the House
of Lords was based on the ground that the defendant was a witness before

a tribunal, which must be regarded as a judicial body; (1875), L. B. 7

H L. 744.

(9) Op. cit., 204.



Defamation 289

questions of military discipline which they would not be §

qualified to decide. “ The promotion of an incompetent man

may cause the greatest disaster, and yet, if the person who

has to make his report as to the fitness or unfitness of such

officer is to do it under the idea that the opinion he expresses

may be overruled by a jury ignorant of such matters, how can

he be expected to do it freely ?_/*^(r). Here, as in some other

instances in our law, it seems that a man will best perform his

duties by being released from the fear of being sued rather

than by being given an easily substantiated defence if he is

sued.

(v) Fair and accurate newspaper reports of judicial

proceedings .—But it is doubtful whether the privilege is

absolute or only qualified. The difficulty arises from the

interpretation of section 3 of the Law of Libel Amendment
Act, 1888 (s), which provides that a fair and accurate report

in any newspaper of proceedings pubhcly heard before any

Court exercising judicial authority shall, if published contem-

poraneously with such proceedings, be privileged; but that

this shall not authorise the publication of any blasphemous or

mdecent matter (t).

As we shall see, such reports, whether made m a newspaper

or any other document, have qualified privilege at Common
Law, but what exactly the Act has done on this point is a

puzzle (u). Some authorities think that section 3 created

absolute privilege, others that it only gave a slovenly

affirmance to the Common Law qualified privilege (u). Its

original purpose was to put newspaper reports in a better

position than reports made by private persons, but it received

such rough handling in Committee that no one can be precisely

sure of what it does enact. At least it is safe to say that it

put the report of a judicial proceeding in no worse a position

than that which it occupied at Common Law (w).

BeportB
of judicial

proceedings

(r) L B 5 Q B
, at p 115

(s) 51 & 62 Vict c 64
(t) The report is still piivileged even if it includes defamatory inter

ruptions by A in proceedings between B and C, provided that they are
mnnected in some way with the proceedings Farmer v Hyde, [1937] 1

(tt) Post, § 87 (ii)

(o) Fraser, op cit 133 Odgtis op cit 2G7—268 Galley, op cit
,

351—353, Pollock Torts 217, and Mr Landon s comment m note (m)

,

Salmond, Torts, § 107 (5)

(to) Odgeis, op cit
,
267—268

W.T. 19
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§ 87.

Qualified

privilege.

(i) Eeports
of Parlia-

mentary
proceedings.

(ii) Reports
of judicial

proceedings.

§ 87. Qualified priirilege.

This includes

—

(i) Fair and accurate reports of Parliamentary proceedings .

—

The long battle between reporters and Parliament on this

matter belongs to Constitutional Law rather than to the Law
of Tort (a). However, in 1868, Wason v. Walter (b) settled

the privilege of faithful reports. The decision was a strong

piece of judicial legislation, for two earlier, but abortive,

attempts had been made to get Parliament to sanction this

privilege. It would have been hard indeed if the plaintiff had

succeeded in his action, for he had procured a peer to present

to the House of Lords a scandalously false attack on Sir
^

Fitzroy Kelly, then newly appointed Chief Baron of the Court

of Exchequer, and the Lord Chancellor had described the

petition as a perpetual record of the plaintiff’s falsehood and

malignity. The Times newspaper accurately reported this

proceeding and thereupon the plaintiff sued the publishers for

libel. The action was dismissed. The Court regarded the

privilege as on the same footing as reports of judicial pro-

ceedings; i.e., the advantage of publicity outweighed any

private injury resulting from publication.

(ii) Fair and accurate (c) reports of judicial proceedings

which the public may attend [d).—This applies to the pro-

ceedings of any Court of justice, high or low. “ For this

purpose ”, said Lord Campbell, C.J. (e), “ no distinction can

be made between a Court of pie poudre and the House of Lords

sitting as a Coiut of Justice ”. Nor, according to the better

opinion, does it matter whether the Court had jurisdiction or

not, for it would be harsh to expect the reporter to be an

infallible judge of a matter upon whieh the Court itself is often

in doubt (/). Again, it is immaterial whether the proceedings

are ex parte or interlocutory or are adjourned from time to

time. “ The privilege applies to a fair and correct account

of proceedings published before the final decision is arrived at,

if in the end there must be a final decision. ... If it were

not so, the ridieulous result would follow that, where the

(a) Anson, Law of the Constitution, vol. i (5th ed. 1922), 172—177.

(b) L. R. 4 Q. B. 73.

(c) Cf. MitchcU V. Hirsts etc.. Ltd., [1936] 3 A. E. B. 872.

id) Ui-iU V. Hale? (3878), 3 C. L\ L. 319.
(c) Lewis V. Levy (1858), E. B. & E. 537, 554.

(f) The dictum of 3.jopes, J., in Usill v. Hales (1878), 3 C. P. D. 319,

329, is preferable to that of Lord Coleridge, C.J., at p. 324. See Odgers,
op. cit., 254—255; Gatley, op. cit., 331—332.
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trial of a case of the greatest public interest lasted fifty days,

no report could be published until the case was ended ” (g).

Reporters, therefore, need not wait rmtil the final decision is

rendered, but they must recollect that any comment, as^ dis-

tijact from fair and accurate reproduction, mjist be postponed

.until the decision is given ; ' otherwise they make themselves

liable to the penalties for contempt of Court or to an

injunction (h), for intermediate comment is likely to prejudice

the minds of a jury in a jury action and might conceivably

influence the Judge.

The following points with respect to this species of privilege

are noteworthy. First, if the proceedings are not public, it

does not apply. Hence, reports of the decisions of a domestic

tribunal like the stewards of the Jockey Club, have not this

immunity (assent of the party defamed to the publication is,

however, a defence: ante, p. 271). For the ground of the

privilege is that, if the public are entitled to be present in a

Court, they are also entitled to be informed of what goes on

in their absence; and they have no right to be present at the

proceedings of a domestic tribunal (i). Secondly, the privilege

presumably does not apply if the Court has forbidden publica-

tion, for the report would then be a contempt of Court (fc).

Thirdly, even at Common Law it is a criminal offence to

^ipublish oj^c^e matter, so qualified privilege will not cover

'a report m~that (1), and this Common Law restriction was

(irawn tighter by the Judicial Proceedings (Regulation of

Reports) Act, 1926 (m). Parliament felt that the time had

come to call a halt to the practice of some newspapers of

reporting the more salacious details of a certain type of legal

proceedings, for the mere purpose of inflating their circulation.

The Act makes it a criminal offence for any one to print or

publish, whether in a newspaper or in any other document,

(i) in relation to judicial proceedings any indecent matter

{g) Lord Esher, M.K.
,
in Kimber v. Press Association, Ltd., [1893]

1 Q. B. 65, 71.

(h) Brook v. Evans (1860), 29 Jj. J. Ch. 616.

(«) Per Eomer L.J., in Chapman v. Ellesmere, [1932] 2 K. B. 431, 475.
The remarks of Greer, L.J., in Cookson v. Harewood, ibid., 485, are not
really in conflict with this.

(fc) Brook V. Evans (1860), 29 L. J. Ch. 616.

(/) Re The Evening News (1887), 3 T. Li. E. 255.
(m) 16 & 17 Geo. 5, c. 61. The Summary Procedure .(Domestic Pro-

ceedings) Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 58), s. 3, has much the same
provisions with respect to reports of proceedings before a Court of summary
jurisdiction.

§ 87 .

Qualifica-

tions.
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§ 87.

(iii) Reports
of public

meetings.

calculated to injure public morals, or (ii) in relation to judicial

proceedings for dissolution or nullity of marriage, or for

judicial separation or for restitution of conjugal rights, any-

thing except (in effect) innocuous details of the case. Pre-

sumably the Act deprives any report infringing its provisions

of privilege in an action for defamation, provided the report

contains defamatory matter. There are exemptions from the

Act, such as bona fide law reports published in a separate

volume or parts, and publications of a technical character

bona fide intended for circulation in the legal and medical

professions.

(iii) Fair and accurate newspaper reports of the proceedings

of any public meeting .—^This qualified privilege was created

by the Law of Libel Amendment Act, 1888 (n). It defines a

“ public meeting ” as one which is bona fide and lawfully held

for a lawful purpose and for the furtherance or discussion of

any matter of public concern, whether the admission thereto

be general or restricted- The Act also requires the subject-

matter of the report to be of public concern and the publication

of it to be for the public benefit.

The Common Law put the editor of a newspaper in a

difficult position. The interests of his newspaper, and indeed

of the public, demand that publication of such news should be

prompt. The law demanded that it should not be defamatory.

What could an editor do to satisfy both these demands ? If,

in the hurry of setting up a daily journal, he was bound to

verify the accuracy of every statement made at a meeting,

he had an impossible task put upon him. In practice he took

the risk until Purcell v. Sowler in 1877 (o) reminded him of

the law in a fashion which caused consternation throughout

the newspaper world. The publishers of a newspaper were

held liable for accurately repeating a charge (which in fact

was false) made at a meeting against a medical officer (who

was not present) of neglecting his pauper patients. In conse-

quence of this decision, a hasty and ineffective Act was passed

in 1881 to protect newspapers. Litigation soon disclosed its

weaknesses (p), and then the Act of 1888 put the matter on a

more satisfactory basis (q). On the one hand, the public

M r,l & .52 Vict. c. 64, s. 4
(o) 2 C. P. D. 215.

(p) Pankhurst v. Sowler (1886), 3 T. L. E. 193.
(.q) Odgers, op. cit., App. B., gives the full history of the law.
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gain by getting speedy reports of such meetings; on the other

hand, the Act is certainly not a charter of immunity for any

lying statement which is made at any meeting and which is

put into print by a newspaper, for, if the matter reported is

not of public concern, or if its publication is not for the public

benefit, the privilege disappears. Reports of a torrent of

abusive interruptions which have nothing to do with the

purpose for which the meeting was summoned are not

privileged (r), nor are remarks made at a company share-

holders’ meeting unless they are confined to the financial affairs

of the company (s). Again, every meeting is not a public

one. The ordinary Sunday service of a plaee of worship is

not (t). Finally, nothing in the Act authorises the publication

of any blasphemous or indecent matter (it).

(iv) Statements made by A to B about C (a) which A is,

under a legal, moral or social duty to communicate to B and
,

which B has a corresponding interest in receiving; or (b) where

A has an interest to be protected and B is under a corres-

ponding legal, moral or social duty to protect that interest^fa).

“ If fairly warranted by any reasonable occasion or

exigency, and honestly made, such communications are

protected for the common convenience and welfare of

society” (h). A very common example is that of a former]

employer giving the character of a servant to a prospective'

employer. ''i

It was thought at one time that, so long as the recipient

(who must be some person other than the plaintiff (c) ) had

an interest in hearing the statement, it was immaterial that

the communicator had no interest in making it. But in Watt’

V. Longsdon (d), .the Court of Appeal dispelled this view and

.

emphatically adopted the rule that reciprocity of interest isl

essential. B was foreign manager of the X Co. He wrote to

the defendant, a director of the company, a letter containing

gross charges of immorality, drunkenness and dishonesty on

(r) Kelly v. O’Malley (1889), 6 T. L. E. 62.

(s) Ponsjord v. Financial Times, Ltd. (1900), 16 T. L. E. 248.

(i) Chaloner v. Lansdown (1894), 10 T. L. E. 290.

(«) S. 4.

(a) See liord Greene, M.E., in De Buse v. McCarthy, [1942] 1 K. B.
156, 164.

(b) Parke, B., in Toogood v. Spynng (1834), 1 C. M. & E. 181, 193;
cited by Semtton, L.J., in Watt v. Longsdon, [1930] 1 K. B. 130, 143.

(c) White V. Stone, Ltd., [1939] 2 E. B. 827.
(d) [1930] 1 K. B. 130 (W. CaeeB, 123).

§ 87.

(iv) State-

ments
made in

pursuance
of duty.
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§ the part of the plaintiff, who was managing director of the

company abroad. The defendant wrote a reply to B in which

he stated his own suspicions of the plaintiff’s immorality and

asked B to get confirmation of B’s own allegations in order

that the defendant might communicate them to the plaintiff’s

wife whom the defendant stated to be an old friend of his.

Then, without waiting for any corroboration of B’s statement,

the defendant showed B’s letter to S, the chairman of the

board of directors and largest shareholder in the company,

and also to the plaintiff’s wife. All the allegations against

the plaintiff were false. He sued the defendant for libel (i) in

writing what he did to B; (ii) in communicating B’s letter to

S; (iii) in communicating B’s letter to the plaintiff’s wife.

The defendant pleaded qualified privilege. The Court of

Appeal had little difficulty in holding that (i) the defendant’s

letter to B was privileged, because both B and the defendant

had a common interest in the affairs of the company, and that

entitled them to discuss the behaviour of the plaintiff as

another employee of the company and to collect further

information for the chairman of the eompany
;

(ii) defendant’s

communication of B’s letter to S was privileged, because there
,

was a duty to make it arising both from the fact of employ-

ment in the same company and from the possibility that S

might be asked by the plaintiff for a testimonial if the plaintiff

were seeking another situation. But the Court held that
[

(iii) the communication of the letter to the plaintiff’s wife was ,

not privileged. No doubt she had the strongest possible
|

interest in hearing a statement about her husband’s moral I

conduct; no doubt also there may be occasions on which a
j

friend of the wife is under a duty, or has a corresponding
j

interest, in informing her of statements about her husband,—

indeed each case must depend on its own circumstances, the
^

nature of the information and the relation of the speaker to

the wife (e). But here the defendant had no sufficient interest

^ or duty, for the information came from a very doubtful source

(and he had neither consulted the plaintiff nor obtained any ,

Iconfirmation of outrageous accusations before passing them to

the wife.

In White v. Stone, Ltd. (/), the Court of Appeal held that,

where A defames B in the presence of C, B also being present,

(e) Scrutton, L.J., [1930] IK. B., at pp. 149—150.

(/) [1939] 2 K. B. 827.
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and there is no qualified privilege as between A and C, the §

mere fact that B has an interest in receiving the statement

does not create quahfied privilege as between A and B. This

decision, it is , submitted (g), is sounder in principle than the

ratio decidendi in the earher cases of Boxsius v. Goblet

Freres (h) and Osborn v. Boulter (i), where the Court of

Appeal held that qualified privilege existing between A and B
covers incidents of communication in accordance with the

reasonable and usual course of business : e.g., dictation by A
to his typist, C (/c). The earlier decisions might have been

based on the simple ground that communication to C was

reasonably necessary and incidental to communication to B
and therefore was not a “ publication ” of the defamatory

matter (2). \/
The determination of whether a duty to commimicate the Test of duty,

matter does or does not exist is a question for the Judge. It is

easy enough for him to decide where the duty is a legal one.

But where it is alleged to be moral or social, what test is he to

adopt? Naturally, no criterion of any affair of ethics or of

social relations can be more than an approximate one, but

unfortunately the authorities do not show complete agreement

on even an approximate test. Lindley, L.J., said in Stuart v.

Bell (m) :
“ The question of moral or social duty being for the

Judge, each Judge must decide it as best he can for himself.

I take moral or social duty to mean a duty recognised by
English people of ordinary intelligence and moral principle,

but at the same time not a duty enforceable by legal pro-

ceedings, whether civil or criminal ”. If “ all or, at all events,

the great mass of right-minded men in the position of the

defendant would have considered it their duty under the

ig) Pace Professor Goodhart in 56 L. Q. K. 262—266.
(h) [1894] 1 Q. B. 842.

(i) [1930] 2 K. B. 226.
(fe) Is there not a fallacy in the words italicised in the text? Qualified

privilege scientifically cannot exist between A, the defamer, and B, the
defamed; for qualified privilege is. a defence to what is prhna facie defama-
tion and it is generally agreed that there can be no prtma facie defamation
without publication. Communication to the person defamed is not publi-
cation. It IS respectfully submitted that in these earlier cases, the Court
wrongly assumed that the untcclinical “ interest ", which I have in hearing
any statement about myself that you make to .me, is the same thing as
the technical “ interest ” which gives rise in the law of defamation to
qualified privilege between you and a third party.

(1) Cf. .American Eestatement of Torts, §§ 677, Comment (h), 604,
Comment (c), and Gatley, op. cit,^ 94, n. 11.

(to) [1891] 2 Q. B. 341, 350. Cited by Scrutton and Greer, L.JJ., in
Watt V. Longsdon, [1930] 1 K. B., at pp. 144, 153.
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§ 87. circumstances ” to give the information, then the learned Lord

Justice thought that the privilege arose. But Scrutton, L.J.,

in Watt V. Longsdon (n) asked, “ Is the Judge merely to give

his own view of moral and social duty, though he thinks that

a considerable portion of the community hold a different

opinion ? Or is he to endeavour to ascertain what view the

great mass of right-minded men would take ? ” It is suggested

that the answer to this is that the Judge’s view if, as is

probable, it takes account of the arguments of counsel on each

side, as well as of his own personal predilections, is the nearest

approach that is possible to the ascertainment of public

opinion. You cannot subpoena as witnesses any portion of

the community in order to discover what they regard as a

moral duty. At any rate, it is a fallacy to suppose that the

mere existence of any relationship (e.g., host and guest) will

suffice to raise the duty without weighing all the circumstances

of the particular case before the Court; and this seems to be

the explanation of some decisions in which it looks as if facts

which really constituted malice (i,e., abuse of the privilege)

were regarded as showing that the privilege had never existed

at all.

In this privilege a distinction has been drawn between a

I statement which is made in answer to an inquiry and one which

I is merely volunteered. Certainly, where there has been a

request for the information, that is useful evidence towards

showing that the privilege exists, particularly if the case is

on the border-line (o), but it does not follow that because the

information is given unasked there can be no privilege. A

man is but a poor citizen, to say nothing worse of him, if he

is deliberately silent when he sees the lives of the publie likely

to be imperilled or the property of another person in obvious

danger of being stolen or destroyed by one whom he honestly

believes to be a drunkard or a thief (p). And decided cases

show that something less than such urgency as this may be

enough to establish privilege for a volunteered statement (y).

Trade Two decisions on reports as to the financial stability of

protection tradesmen must be distinguished. Trade protection societies
BocietieB.

are often formed for the purpose of supplying such information

(n) [1930] 1 K. B.. at p. Ii4.
(o) Macintosh v. Dim, [1908] A. C. 390, 399.

(p) Caxhead v. Richards (1846), 2 C. B. 569, 609—610.
(q) Collected in Odgers. op. cit., 222—226.
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to inquirers, and the law has to steer some middle course

between allowing third persons to help a tradesman to protect

himself against dealing with insolvent persons and “ safe-

guarding commercial credit against the most dangerous and

insidious of all enemies—the dissemination of prejudicial

rumour, the author of which cannot be easily identified, nor

its medium readily disclosed ” (r). In Macintosh v. Dun (s),

the defendants carried on business as a trade protection

society rmder the title “ The Mercantile Agency X, one of

the subscribers to the agency, asked for information about the

credit of the plaintiffs who were ironmongers. The agency

replied unfavourably and, as it turned out, untruly. In an

action for libel, the Judicial Committee of the Privy Council

held that there was no privilege, for the defendants were only

collectors of information which they were ready to sell to their

customers, and it was immaterial whether the customer bought

the information across the counter or whether he enjoyed the

privilege of being enrolled as a subscriber and paid his fee in

advance. In London Association for Protection of Trade v.

Greenlands, Ltd. (t), the facts were much the same exeept

that the appellants there did not trade for profit and that the

secretary to their association collected and supplied the

information about Messrs. Greenlands to X. The House of

Lords held that the communication was privileged on the

ground that the secretary, in supplying it, was acting, not as

agent of the association as a whole, but as the confidential

agent of X; for if X had the right to make inquiries on his

own account, he equally had the right to make them through

an agent and the agent was under a duty to report to him.

But had the association itself any such privilege ? The
question could not be directly decided by the House of Lords

owing to procedural blunders in the Court of first instance.

But Lord Buckmaster, L.C. (w), seemed to be of opinion that

the privilege would exist if (i) the association consisted of

persons who were themselves interested in trade, and (ii) it

exercised control over the person who on their behalf procured

the information and over the manner in which he procured it,

and (iii) it did not conduct its business purely for purposes

W Lord Buckmaster, L.C., in London Association, etc. v. Greenlands,
Ltd., [1916] 2 A. C. 16, 26.

(s) [1908] A. C. 390.
(t) [1916] 2 A. C. 15.
(m) At pp. 26—27.

§ 87 .
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§ 87 .

(v) Common
interest.

of gain; but this third requisite has been doubted (a). In

Macintosh v. Dun not one of these conditions was satisfied;

in the Greenlands Case all were.

This kind of qualified privilege may quite well exist where

the people interested in the receipt of the information are very

numerous. Thus it would appear from Chapman v. Elles-

mere {b) that the stewards of the Jockey Club have qualified

privilege for statements published by them relating to the

conduct of trainers and other persons connected with the

running of horse-races under the rules of the club, for the

stewards owe all persons interested in racing conducted under

those rules a duty to give them such information (c); but the

medium of communication must be a proper one, and it was

held in this case that, while pubheation in the Racing Calendar

satisfied this condition because both the plaintiff and the

defendants had agreed upon this, publication in The Times

and other newspapers did not, because the racing community

could be adequately informed of the decisions of the Jockey

Club without broadcasting them to the public in general (d).

(v) Where A and B have a common interest in the state-

ment made by A to B about the plaintiff (e). It is impossible

to classify the cases in which such a common interest arises,

Whether it exists or not is a question of law for the Judge and

probably the principle upon which he ought to resolve it

cannot be put more exactly than to say that “ the law never

sanctions mere vulgar curiosity or officious meddling in the

concerns of others ” (/). Nor will an honest belief that there

is a common interest suffice to create it, if in law there is

none (g).

(o) By Lord Parker, at p. 42, aad by Scrutton, L.J., in It'atf v

Longsdon, [2930] 1 K. B. 130. 148. See, too, f^alrnond, Torts, 405, note (f).

(b) [1932] 2 K. B. 431; applied in Russell v. Duhe of Norfolk, [1948]

W. N. 111.

(c) The clearest statement on this point is that of Homer, L.J ,
sh

pp. 473—474. Lord Hanworth, M.IL, at pp. 449—450. seems to have held

the same view. Contra, Slesser, L.J,, at pp. 465-—467.

(dj Note that the parties’ assent here was to the mode of exercising’

qualified privilege. Anv expressions in the judgments which might indicate

that the parties could create qualified privilege by agreement cannot be

supported for it is the Court alone which settles whether qualified privilege

exists or not.

(cl Lord Greene, M.R., in De Bnse v. McCarthy, [1942] 1 K. B. 156.

64, referred to the fact that tins privilege has been stated as requiring

a common interest “in the subject-matter” of the communication. He
thought these words were too vague to be worth inclusion.

(/) Odgers. op. cit., 232.
(.71 Ley V. Hamilton (1935), 153 L. T. 384, 385; Davidson v. Barclays

Bank, Ltd. (1940), 1G4 L. T. 25.
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The common interest may be a pecuniary one, such as a § 87.

communication made by an insurance company to its policy-

holders about an agent of tbe company (h); or it may be

professional, such as the charge of a bishop to his clergy in

convocation (i), or the “ screening ” of a barrister by the

Benchers of his Inn of Court after he has been disbarred (fc),

or a complaint by the creditor of an officer to his commanding

officer, alleging unpunctuality of the officer in paying his

debt (1). But a general interest in church architecture confers

no privilege on the imputations of a clergyman on an architect

employed to restore a church of which the clergyman was

neither an incumbent, nor a patron, nor a parishioner (m).

Fair comment may of course be pleadable in such a case pro-

vided its requisites are satisfied, and it was on this ground

that a newspaper was held to have a defence in publishing

adverse criticism of the proceedings of an urban district

council, although there was no qualified privilege because there

is no common interest between the newspaper proprietors and

the public, for the “ public ” might include a casual stranger

who happened to buy a copy of the journal at a railway book-

stall in the town and who would obviously have no interest

in the matter (n).

It would seem, although the English authorities are some-

what discordant, that a clergyman who prays for, or preaches

at, another person for some sin which the clergyman expressly

or impliedly alleges against him, has no privilege (o). No
doubt all men are sinners, but an admission of general iniquity

is one thing and accusation of personal sin is quite another,

and the proper way for a pastor to rebuke it is in private and

not in the pulpit, unless indeed public admonition of sin is

(h) Nevill V. Fine Art A General Insurance Co., [1897] A. C. 68
Smythsony Ltd. v. Cramp d Sons, Ltd., [1943] 1 A. E. R. 322; the appeal
to the H. L., [1944] A. C. 329, was upon a (lifTerenl point.

(t) Laughton v. Bishop of Sodor and Man (1872), L. R. 4 P. C. 495.

It is doubtful how far professional communications about his client made
by a solicitor to the opposing solicitor are privileged: Groom v. Crocker,

[1939] 1 K. B. 194.

(k) Odgers, op. cit., 236—237.
(0 Winstanley v. Bampton, [1943] K. B. 319.
(m) Botterill v. Whjjtehead (1879), 41 L, T, 588.

(n) Standen v. South Essex Recorders, Ltd. (1934), 50 T. L. R. 365.

(o) Greenwood v. Prist (or Prick) (1584), cited in Cro. Jac. 91, 1

Camp. 270, and 13 St. Tr. 1387 (best report), is the other way, but it was
declared not to be law in Hearne v. Stowell (1841), 11 A. & E. 726. Both
Irish and Scots law support the statement in the text: Maqrath v. Finn
(1877), Ir. R. 11 C. L. 152; Dudgeon v. Forbes (1833), 11 S. 1014.
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§ 87.

(vi) Self-

protection

one of the tenets of the particular form of worship which he

professes and the plaintiff has become a member of his congre-

gation on that understanding. If the imputation is true, of

course the plea of justification will be available. Whether

fair comment can be pleaded presumably depends on the

circumstances of the case; if the allegation of sin is based on

a matter of fact which is fairly open to public comment (e.g.,

the behaviour of a public librarian in admitting books of a

provocatively erotic character into the library) one does not

see why this form of comment on it should be in any worse

plight than, say, newspaper criticism; but purely private

peccadilloes do not appear to be a fit matter for public

comment at all.

(vi) Statements in protection of oneself or of one’s

property.—This privilege does not, of course, sanction any

wild or reckless words used to meet an attack upon oneself,

for the privilege would then be rebutted by malice. If my

housemaid tells me that my cook steals my butter and I

confront the housemaid with the cook, who retorts that it is

the housemaid who steals, she is privileged in saying this, even

if it is false, provided that she had some reasonable ground

for believing it to be true. That is a legitimate counter-attack,

but a mere heated tu quoque would not be such.

An example of defence of one’s property would be a

master’s warning to servants not to associate with a former

fellow-servant whom he had dismissed for dishonesty (p).

Another illustration is Osborn v. Boulter (q), where a

publican complained to the brewers who supplied him with

beer that it was of poor quality. They retorted that they had

heard rumours that the poorness of the beer was due to the

watering of it by the publican, and they published this state-

ment to a third party. It was held to be privileged. The

case was regarded by the Court of Appeal as illustrative of

the type of privilege which is based on the fact that A’s state-

ment to B is in protection of an interest of his own and B is

under a corresponding duty to protect it fr). But it falls just

as well under this head, and indeed the reports and text-books

draw no very sharp lines of division between these and some

other species of qualified privilege.

(p) Somerville v. Hawkins (1851), 10 C. B. 683.

(q) [1930] 2 K. B. 226.
(t) jlnte, § 87 (iv).
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(vii) Statements made to the proper authorities in order to

procure the redress of public grievances.—Such would be a

petition to the Postmaster-General to correct the alleged

delinquencies of a local postmaster (s), or a complaint to the

Home Secretary that a local magistrate had incited people to

break the peace (t), or to a bishop that a clergyman in his

diocese was reputed to have had a fight with the local school-

master («). The grievance need not be one which especially

affects the complainant. If it does, he will probably have an

additional kind of qualified privilege—statements made in

self-protection (a).

The complaint, in order to be privileged, must be addressed

to the right person, i.e., to some one who has some power of

redressing the grievance. Meticulous selection of the proper

official is not necessary. A petition for an inquiry into the

conduct of a magistrate and for his removal from office was

held to be correctly addressed to the Home Secretary; for,

although power of removing a magistrate is with the Lord

Chancellor, yet the memorial to the Home Secretary was in

effect a petition to the Crown, who might direct the inquiry

to be made by the Home Secretary, and the Lord Chancellor

would then, if necessary, act upon the results of it (b). On
the other hand, the Home Secretary has no sort of control

over a clerk to the justices of the peace, and a petition to

him alleging corruption on the part of that official is not

privileged (c).

§ 88. Express malice.

As has been said above, a plea of qualified privilege can be

rebutted by proof of express malice, and malice in this con-

nexion may mean either (i) personal spite in the contents of

the statement; or (ii) personal spite in the mode or extent of

its publication. Mere carelessness is not malice (d).

(s) Woodward v. Lander (1834), 6 C. & P. 548.

(1) Harrison V, Bush (1855), 5 E. & B. 341; H. v. Rule, [1937] 2 K. B.
375.

(u) James v. Boston (1845), 2 C. & K. 4.

(a) Ante, §, 87 (vi).

(b) Harrison v. Bush (1855), 5 B. & B. 344, 350—351.
(c) Blagg v. Sturt (1846), 10 Q. B. 899. Hebditch v. MaoHwaine,

[1894] 2 Q. B. 54, is to the same elTect, allhougli, like so many cases on
qualified ‘privilege, it may be, and indeed was, treated under another head
of qualified privilege.

(d) Gatley, op. at., 640—641; Odgers, op. ci't., 283—284. Fraser,
op. cit., 150, cites Smith v. Hodgeskins (1633), Cro. Car. 276, for Ihe state-

§§ 87 , 88 .

(vii) Redress
of public

grievances.

Express
malice.
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§ 88. (i) Evidence of spite may be found in the statement itself.

But it does not follow that because the language used is

excessive it is therefore malicious (e), and the law, in the

interests of qualified privilege has certainly not weighed words

in a hair balance; but if they are utterly beyond, and dispro-

portionate to, the facts, that will rebut the privilege (/). Spite

may also be inferred from the relations between the parties.

Ill-feeling on the part of the defendant, whether recent or of

long standing, whether shown before or after the commence-

ment of the action, whether displayed in connexion with the

statement itself or with any other matter, is here relevant as

evidence (g).

(ii) Evidence of malice in the mode of publication is

commonly illustrated by wider dissemination of the statement

than is necessary, such as blazoning it abroad through the

town-crier, circulating it on a postcard instead of in an

enclosed letter, or saying it at the top of one’s voice so that

bystanders who have no interest in it overhear it (h). It

should be observed that if a business communication is

privileged, the privilege covers all incidents of the transmission

and treatment of that communication which are in accordance

with the reasonable and usual course of business. Here the

law has taken account of changed commercial habits. In 1891

the Court of Appeal thought that it was not usual for an

employer to dictate letters (which proved to be defamatory)

to his clerk and they held that such communication was not

privileged at all (i). But in Osborn v. Boulter (k) they

declined to follow their earlier decision and held that the

dictation of business letters to a typist had become reasonable

and usual and that any defamatory statement made in the

course of it was privileged.

ment that recklessness will negative privilege; it is possible that the facts

in that case showed intention, but in any event recklessness is much more

cognate to intention in the eye of the law than to mere carelessness, and

Fraser’s inference seems correct on that ground.
(e) Lord Esher, M.R., in Nevill v. Fine Art, etc., Co., Ltd., [1895]

2 Q. B. 156, 170.

(/) Sftll V. Manic (1809), L. E. 4 Ex. 232, 236; Adam v. Ward, [1917]

A. C. 309, 327, 330, 335.

(O) Odgers, op. cit., 286—289.
(fi) Sad^TQve v. Hole, [1901] 2 K. B. 1; Oddy v. Paulet (1865), 4 F. 1

F. 1Q09.

, (i) Pullman v. Hill £ Co., Ltd., [1891] 1 Q. B. 524.
((c) [1930] 2 K. B. 226. Eoe p. 300, ante.
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§ 89. Apology. § 89.

An apology for the defamatory statement by the defendant Apology,

may mitigate damages, but it cannot affect his liability. He
is quite entitled, apart from any statute, to make such an

apology, and an Act of 1843, commonly styled Lord Campbell’s

Act (1), enables the defendant to employ what may be called

a statutory apology. Section 1 provides that in any action

for defamation the defendant, after duly notifying the plaintiff

in writing of his intention to do so, may give evidence in

mitigation of damages that he made or offered an apology to

the plaintiff before the action began, or as soon afterwards

as he had an opportunity of doing so if the action had com-

menced before he had such opportunity. Section 2 provides

that in an action for hbel contained in a newspaper or other

periodical publication, the defendant may plead that he

inserted the libel without actual malice and without gross

negligence, and that he inserted in the publication a full

apology (m). An Act of 1845 (n) amended section 2 by
requiring that the defendant must pay money into Court bv

way of amends at the time of delivering the plea. It was held

in Hawkenley v. Dradshaiv (o) that the defence of justification

could be pleaded as an alternative to the plea under section 2.

Under the present rules of procedure, a defendant in any action

for debt or damages may pay money into Court, with or

without an admission of liability (p), and in an action for

defamation it may be advantageous to the defendant to

combine an apology with payment under this rule of

procedure (q).

A full apology need not be an abject one, but it does at

least require a complete withdrawal of the imputation and an

expression of regret for having made it (r). To say that a

man has manners not fit for a pig and then to retract that by
saying that his manners are fit tor a pig would merely

aggravate damages.

(0 6 & 7 Vict. c. 9G.

(m) If the periodical is published at intervals exceeding one week, it is

enough if he offered to insert the apology in any periodical publication
selected by the plaintiff.

(n) 8 & 9 Vict. c. 75.

(o) (1880) 5 Q. B. D. 302.

(p) Rules of the Supreme Court (No. 2), 1933, as amended by R. S, C.,
1934, No. 1. Note to Order XXII in Annual Practice.

(g) Gatley, op, cil., 410—411.



CHAPTER XII

§ 90.

Trespase
defined.

Trespass is

not a crime.

Notice

nnnecessary.

Damage
annccessary.

TRESPASS TO LAND

§ 90. Trespass to land is unjustifiable interference with

possession of it.

It has been noticed already that trespass has other and

wider meanings (a). In the old procedural language it

included not only (i) trespass quare clausum jregit which we

are now to discuss, but also (ii) trespass to the person which

has been treated in Chapter IX, and (iii) trespass de bonis

asportatis, or trespass to goods, which will be the subject of

the next chapter. Thus the layman’s idea of it as entry on

another person’s premises is too narrow. Three other lay

fallacies had better be disposed of here.

One is that trespass to land is also a criminal offence. The

familiar legend on notice-boards, “ Trespassers will be prose-

cuted ”, implies that it is a crime, but this may usually be

dismissed as “ a wooden lie ”. Yet in time past the idea was

correct, for trespass of any sort was punishable by fine and

imprisonment as well as redressible by an action for damages,

and actually it was not until 1604 that the punitive element

disappeared although it had faded into obsolescence long

before that date (b). But nowadays trespass is never criminal

except under special statutes which make it punishable

:

e.g., the 40s. fine which the by-law of a railway company fixes

for trespass on its line.

Another delusion is that no one can be liable for trespass

unless he has notice that he is trespassing. That is not so.

He is liable whether he knows or does not know that he has

no right there. Notice is relevant only in the sense that it

may aggravate damages if the defendant has it and yet

persists in going on the land.

Finally, trespass is actionable per se, i.e., without any

proof of special damage. The popular idea that there is no

liability unless perceptible harm is done to the land is

erroneous. “ Every invasion of property, be it ever so minute,

(a) Ante, § 1.

• (b) Winfield, Province of the Law of Tort, 11.
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is a trespass ” (c). The old writ certainly refers to trespass

“ quare clausum jregit ”, i.e., alleges that the plaintiff’s

“ close ” has been broken, but there was never any need to

prove that any physical thing had been broken. “ For every

man’s land is in the eye of the law enclosed and set apart from

his neighbour’s: and that either by a visible and material

fence, as one field is divided from another by a hedge; or hy

an ideal invisible boundary existing only in the contemplation

of the law, as when one man’s land adjoins to another in the

same field ” (d).

The law, on the face of it, looks harsh, but trespass was

so likely in earlier times to lead to a breach of the peace that

even unwitting and trivial deviations on to another person’s

land were reckoned unlawful. At the present day there is,

of course, much greater respect for the law in general and

appreciation of the security which it affords, and the

theoretical severity of the rules as to land trespass is hardly

ever exploited in practice. It is true that “ legal theory has

nothing to do with the fact that a great deal of trespassing

is tolerated by reasonable owners and occupiers as being sub-

stantially harmless ” (e), but nobody except a churl would

drag into Court a person who takes a short cut across his

meadow without doing any visible injury to it. An Act of

1623 provides that if the defendant disclaims in his plea any

title to the land and proves that the trespass was merely

negligent or involuntary and that he had tendered sufficient

amends before the action was brought, the plaintiS will be

non-suited (/). But if the old case of Basely v. Clarkson (g)

is still law, the Act is of little assistance to those who ramble

on the country-side, for it was held there that “ involuntary ”

is applicable only to cases like escape of cattle.

§ 91. Possession.

Trespass is an interference with possession (h). What then

is “ possession ” ? The analysis of this is important for the

purposes not only of trespass to land, but also of trespass to

(c) Entick V. Carrington (1765), 19 St. Tr. 1030, 1066.
(d) Blackstone, Comm., iii, 209—210.
(e) Pollock & Wright, Possession (1888), 45.

(/) Limitation Act, 1623 (21 Jac. 1, c. 16), s. 5. (Thfs section is

unaffected by the Limitation Act, 1939.)
ig) (1681), 3 Lev. 37.
(k) Smith V. Mines (1786), 1 T. E. 476, 480.

W.T.

§§ 90, 91.

What is

possession?

20
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§ 91.

Two kinds of

possession.

(1) Posses-

sion in fact.

chattels and of conversion of chattels; and what is said here

may be taken as of genera! application to all three. This by

no means exhausts the importance of possession in our system,

for, although we are not concerned with such topics in this

book, it appears also in the law of property where it is usually

the foundation of ownership, and in criminal law where it is

one of the plinths of the law of larceny. It may enrich a man

and at one time interference with it by theft might hang a man.

Our law has a fairly good working scheme of possession

although it has not indulged in much scientific dissection of

the idea. Its weakest spot is its slovenly terminology.

“ Possession ”, “ right of possession ”, “ legal possession ”,

“ possession in law ” (i), “ right to possess ”, “ constructive

possession” (k), “physical possession”, are phrases often

occurring in the reports and some of them are often used inter-

changeably. The best monograph on the topic in English law

is an Essay on Possession in the Common Law (1888), by the

late Sir Frederick Pollock and Mr. Justice R. S. Wright, and

frequent references to it will be made in this section (Z).

Possession is of two kinds—possession in fact and possession

in law, and the first of these has not the same degree of legal

protection as has the second.

(1) Possession in fact.— Other names for this are

“ custody ”, “ detention ”, “ de facto possession ” (?n). It

may be defined as “ any power to use [the thing] and exclude

others, however small, ... if accompanied by the animus

possidendi, provided that no one else has the animus possidendi

and an equal or greater power ” (n).

In this sense it is quite possible to have de facto possession

of a thing without any bodily contact with it. Of course

you have such control over the clothes on your back and the

book in your hand. But you also have it over articles that

you can neither see nor touch, such as the papers and furniture

in your office ten miles away from your house. And when we

pass from chattels to land, it is obvious that a large estate or

(i) These first four terms generally mean the same thing—full legal

possession.

{k) These two terms generally mean the same thing. They are con-

sidered, post, p. 313.

(/) Another valuable work is J. M. Lightwood’s Possession of Land
(1894).

(m) Or, in Roman Law, the “ corpus
(n) Terry, Principles of Anglo-American Law (1888), 268; cited with

approval in Pollock & Wright, op. cit., 13.
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even a ten-acre field is quite incapable of complete physical

comprehension by any one person, and yet there is no doubt

that there may be such control as the law thinks sufficient.

Moreover, on the definition stated above, there is no reason

why such control may not extend to land in another continent.

If I own land in Queensland, I may quite well be in possession

of it, though I live in England, provided I have power to

exclude others through my agents or through the Queensland

poliee. But some sort of power to use the property and to

exclude others there must be. Usually each case must be

resolved upon its own facts and we can give only one or two

examples here. Formerly, a lessee of land who had not yet

entered upon it could not sue in trespass, for although he had

certainly got the right to enter, he had not got any physical

control (o). He had the right to possession, but not the right

oj possession; but the Law of Property Act, 1925 (15

Geo. 5, c. 20), s. 149 (2), seems to have reversed this

rule. Fish cannot be regarded as in my physical control if,

although they are encompassed by my net, there is a seven

fathom gap in it through which they escape into your net (p).

Where facts leave it uncertain which of several competing

claimants has de facto possession, legal possession is in him
who can prove title, i.e., who can prove that he has the right

to possess. “ If there are two persons in a field, each asserting

that the field is his, and each doing some act in the assertion

of the right of possession, and if the question is, which of

those two is in actual possession, I answer, the person who
has the title is in actual possession, and the other is a tres-

passer ” (q). Whether a railway passenger has de facto

possession of his seat in a carriage is matter of conjecture. He
probably does not acquire possession of his seat merely by
putting his hat, his newspaper or his umbrella there. If he

is absent, and another passenger takes the seat, it is he who
has possession of it, if any passenger can have that right.

What the railway company undertakes to provide is a seat, not

any particular seat, and it is only when the seat is occupied

that the occupier has de facto possession. But it is arguable

that having taken the seat by such occupation, the passenger

(o) Harrison v. Blackburn (1861), 17 C. B. (n.s.) 678.

(p) Young V. Hichens (1844), 6 Q. B. 606. The whale fishery depends
upon special custom.

(3) Maule, J., m Jones v. Chapman (1847—1849), 2 Ex. 803, 821. Cf.
Hegan v. Carolan, [1916] 2 Ir. R. 27.
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§ 91 .

Protection of

de facto

posseBsion.

gets at least de facto possession and that, after the journey has

begun, he can retain it by leaving some article there, if he

quits it for some temporary purpose like dining in the

restaurant car (r).

It may be that neither of the rival claimants to an article

has any right to possess ; if so, mere physical control hy either

of them does not amount to possession. At a bargain sale,

Jane picks up a dress and decides to buy it. She puts it down

momentarily on the counter and goes to fetch a shop-assistant

to signify her wishes to him. Meanwhile Ann picks it up,

decides to buy it and is taking it to another assistant when

she is intercepted by Jane, who tries to snatch it from her.

Here the right to possess is in neither Jane nor Ann, but in

the shopkeeper. Neither of them has a shadow of title to the

dress in the absence of any contract with the shopkeeper, who

retains both de facto possession and possession in law.

How far does the law protect a person who has mere

de facto possession ? A common example is a domestic

servant with respect to his employer’s plate and cutlery. Mere

de facto possession confers no rights, but this is subject to a

very important qualification. The mere apparent possession

of such a person gives him all the remedies of a possessor as

against strangers, and therefore he can sue trespass against

every one except him who can show a present right to posses-

sion. Further, as we shall see when we come to deal with

conversion, he can maintain detinue or trover, and it is useless

for the stranger to plead jus tertii unless he can also prove

that a third person was entitled to the possession and that he,

the stranger, acted with his authority (s). As against his

lessor, the lessee of land, who is in occupation of it, has

possession in law (defined in the next paragraph), and he can

maintain an action for trespass against the lessor, if the latter

(r) Salmond, Torts, § 48 (2), denies possession to the passenger in any

circumstances on the ground that he has merely the use of the seat. But

this seems to be an inadequate reason. If I hire a cushion in order to sit

upon it for a definite period, e.g.^ during a football match, I am a bailee of

it and have not only de facto possession of it but also possession in law:

yet I have nothing more than the use of it. The real doubt with respect

to the railway passenger seems to be, not whether he has got de facto pos-

session, but whether he has not also got full possession in law; since

HuTst V. Picture Theatres, Ltd., [1915] 1 K. B. 1, it is arguable that he

has; there, Kennedy, L».J.
,
thought that Hurst had possession of bis seat

in a theatre (at p. 14). Butler v. Ai. S. d L. Ry. (1888), 21 Q. B. D. 207,

merely decides that a railway passenger has no easement to travel over

the line.

(s) Pollock & Wright, op. dt., 147—148.
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makes an entry on the land -which is not authorised by the lease

or by the express or implied consent of the lessee
;
but if the

lease is an oral one, which ought to have been in -writing under

the Law of Property Act, 1925, s. 40, and the lessee’s only

method of proving possession is by giving oral evidence of the

lease, he cannot maintain an action for trespass against the

lessor, although his mere de facto possession would enable him

to sue a third party for trespass (t).

(2) Possession in law.—This is also known as “ legal

possession Possession in fact is prima facie evidence of

possession in law, but it is not conclusive evidence of it, for

possession in law is something more. It has been settled time

out of mind that a servant, as such, has not possession in law,

for he lacks the intent (described below) necessary to con-

stitute it. Not but what the nature of his holding may be

such as to promote him to the higher position of possessor in

law (m). If he is a bailee of his employer’s goods for a definite

time, then, like all other such bailees, he has possession in

law; but not if he is only a bailee at the will of the bailor,

for there possession in law remains in the bailor. In general,

a bailee, whether for reward or not (u), gets legal possession;

and whether there is a bailment at all must depend on the

terms upon which the thing was handed to him. A hundred

years ago, the master of a ship employed by the shipping

company was bailee of the vessel and had legal possession of

it (o). But nowadays when ships do not pass beyond the

control of their owners on foreign voyages, he is not a bailee

and has mere custody of the ship (b).

What, then, is the distinction between possession in fact

and possession in law ? It is the presence of a certain mental

element. For possession in law there must be “a manifest

intent, not merely to exclude the world at large from inter-,

fering with the thing in question, but to do so on one’s own
account and in one’s own name ”

(c). Whether this intent

exists or not must generally be a question of fact, but we have

(t) Delaney v. Smith, Ltd., [1S)J6] 1 E B. 393, 397.

(u) Pollock & -Wright, op cit., 20. 26, 138.

(v) Booth V. Wilson (1817), 1 B. & Aid. 59, is here more acceptable than
Lotan T, Cross (1610), 2 Camp, 464; cf. The Winkjield, [1902] P, 42,
59—60,

(o) Moore v, Rohinson (1831), 2 B, & Ad, 817. As to charter of a
ship, see Dean v. Hogg (1834), 10 Bing. 345.

(5) The Jupiter (No. 3), [1937] P. 122, 131; affirmed, [1927] P, 250.
(c) Pollock & Wright, op. eit., 17.

809
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§ 91.

Does posses-

sion involve

knowledge?

just seen that in at least two legal relations the law has settled

that it does not—the servant and the bailee at will. An

example on the other side of the line would be purchase of a

pot of beer. When it is handed to me I am still in possession

of it even if one condition of getting it is that I am bound to

drink its contents on the publican’s premises (d).

It is doubtful whether a lodger has possession of his rooms.

There are conflicting dicta, but probably the law is this (e):

if a specific room has been allotted to him he has possession,

unless, like an undergraduate in lodgings, “ attendance ” is

provided for him (/), or unless the landlord has exclusive

control of the outer door (g). But if he has no such specific

room, he has not possession and cannot maintain trespass.

A guest at an inn apparently has not possession of the room

allotted to him unless he has acquired that right under some

express or implied agreement (h).

Does the mental element in possession include knowledge

that one has possession? Is it possible for me to have pos-

session of anything when I am totally ignorant of its

existence ? A complete answer to this is not possible, for the

authorities are in some confusion.

Possession of land implies possession of everything on or

below it which may be regarded as part of the soil whether the

possessor is aware of its existence or not (i). In the law of tort

at any rate, there is no reason why, on principle, this should

not apply to possession of a chattel whether it is on, or in,

land or is on the person of the possessor. Surely a baby has

possession of its rattle, or a lunatic of his coat, although

defective intellect in either case may make it impossible to

say that he knows that he has got anything. It may be

objected that intention of some sort is one ingredient of pos-

session, and that if you do not know that you have a thing,

you cannot form any intention about control over it. That is

true and we can evade the difficulty only by saying that the

(d) Wellau'aij v. Courtier, [1918] 1 K. B. 200, is to the same effect.

(e) Clerk & Lindsell, Torts, 512-513; Foa, Landlord and Tenant

(6th ed. 1924), 9—10; IVoodfall, Landlord and Tenant (24th ed. 1939).

10—11; .Salmood, Torts, § 48 (2).

(/) Smith V. Overseers of St. Michael, Cambridge (1860), 3 E. & E 383,

390—391.

(g) R. V St. George's Vnion (18711, L. R. 7 Q. B. 90, 98.

(h) Foa, Landlord and Tenant (6th ed. 1924), 9.

(i) Elwes V. Brigg Gas Co. (1886), 33 Ch. D. 562; South Staffordshire

Water Co. v Sharman, [1896] 2 Q. B. 44, 46—47; Pollock & Wright,
op. cif. 41.
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law, in the interests of common justice, will easily presume

intention from apparent control.

At any rate, the decided cases, upon the whole, support

the principle that knowledge is not essential to possession.

A man who has possession of a chattel containing property

has possession of that property even if he does not know of

its presence there: e.g., a purse of money in the secret drawer

of a bureau. If the owner of the bureau sells it to another,

the buyer does not acquire, as against him, any lawful pos-

session in the purse (k). There is a dictum in the later case

of Bridges v. Hawkesworth (1) which is inconsistent with this.

There, a finder of banknotes which had been dropped by some

untraceable owner on the floor of a shop was held to have a

good title to them as against the shopkeeper who did not know

of their presence ; and one of the reasons given for the decision

was that “ the notes never were in the custody of the defen-

dant, nor within the protection of his house before they were

found ” (m). But this dictum was unnecessary to the decision

which was simply that the right to possess the notes was, as

against the shopkeeper, in the finder; and even on that point

the decision, as will be seen later (n), was probably bad law.

But, soimd or unsound, it was concerned with a competition

as to the right to possess and not as to possession.

So much for the law of tort. Some dicta in criminal cases

are contrary to the rule suggested above (o), but there are

dicta the other way even in the same case (p). However, it

is wiser to recognise that the position in criminal law is

uncertain than to attempt to reconcile it with the law of tort.

No one can be convicted of larceny unless he has “ taken

possession ” of the thing alleged to have been stolen. Judges

in criminal cases have therefore constantly had to deal with

questions of possession, and when it is recollected that at one

time the solution of these questions may have meant the

§ 91 .

PosBessioD
in criminal
law.

(fc) Merry v. Green (1841), 7 M. & W. 623, 631 (" there was no delivery
so as to give a lawful possession of the purse and money ”). See, too,

Cartwright v. Green (1803), 8 Ves Jun. 406.
(l) (1851), 15 Jur. 1079.
(m) 15 .Jur. 1089.
(n) Post, p. 359.
(o) E.g., Cave, J., in fi. v. Ashicell (1885), 16 Q. B. D. 190, 201 (“ a

man has not possession of that of the existence of which he is unaware ”).

(p) Stephen, J., ibid., 210 R. v. Hudson, [1943] K. B. 458, 462, con-
clusively settles that, in the law of larceny, if X receives from Y goods
which were not intended for him, X does not “take” possession of the
goods unless and until he discovers the mistake and then appropriates them.
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§ 91.

Vicious

possession

protected.

diSerence between hanging a man or setting him free, it is

not remarkable that it is approached in a method different

from that in questions of civil liability. Take the case of

Benjamin into whose sack of corn Joseph inserted a cup

without Benjamin’s knowledge; or the case of the bishop into

whose coat pocket a thief, without the bishop’s knowledge,

inserted a purse in order to escape detection. So far as the

law of tort is concerned it is an intelligible and sensible pro-

position to say that Benjamin and the bishop have got legal

possession of the cup and the purse respectively and the right

to retain them as against any one except their true owners;

and that is probably what the law is. If it were otherwise,

any one could take the articles from the unwitting possessor

with impunity. But so far as criminal law is concerned, no

one in his senses would say that Benjamin or the bishop has

“ taken possession ” of the goods while ignorant of their

presence and has thus committed larceny. Are we then to

say that with respect to the same article one man may have

possession in the law of tort and another man may have it in

criminal law? No, for we are forbidden by both English and

Roman law to assert that two different persons (not being joint

owners) can at the same time have possession in the same

thing. “ Possession is single and exclusive ” (g). But we put

forward no heretical and damnable doctrine if we say that the

exigencies of our criminal law, with its crabbed definition of

larceny, have forced Judges to treat possession in criminal law

on lines that are not entirely the same as those in civil law,

and that even in criminal law taken by itself they have not

completely settled ideas on the point (r).

It is a commonplace of our law that it protects not only

possession which originated lawfully but also, up to a certain

point, a thoroughly vicious possession. A thief who steals my
watch has a possession which the law will protect against every

one except me or some person acting lawfully on my behalf.

Iq) Pollock & Wright, op. cit., 20. But it is possible for A to have pos-

session in law anil for B at the same time to have possession in fact
;
and

in certain circumstances B may be allowed the remedies of the possessor in

law, although he is not one. E.g., while A is away on a holiday, B, with-

out A's knowledge, wrongfully occupies A’s house. Here A has possession

in law and B has possession in fact, however vicious its origin may have

been. Now, if C, a third party, ejects B, he is presumably liable in trespass

not only to A but also to B, because the law confers upon B the remedies
of a possessor m law, although in truth he is only a posBessor_in fact. Cf.

Pollock, Torts, 309, note (k).

(t) Pollock & Wright, op, cit., 108—114.
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Why the law does this is part of a wider question, “ Why does § M.

it protect possession at all ? ” Several reasons have been

assigned for this (s). We cannot go into them here, but so

far as the thief is concerned a quite sufficient answer is that if

his possession were unprotected, breaches of the peace would

almost certainly be encouraged.

A relevant point in this connexion is the moment at which Moment of

, 1 j XT acquisition.
a wrongdoer can be said to acqmre possession. None passes

at the moment of snatching or grabbing. A thief, apart from

criminal liability, certainly does not get possession of my purse

the instant that he takes it, or while I am in pursuit of him.

Beyond that it must be a question of fact whether I have

acquiesced in his holding of it so as to confer upon him pos-

session as against people other than myself. “ A mere tres-

passer cannot, by the very act of trespass, give himself what

the law understands by possession against the person whom
he ejects.” The authorities of a school lawfully dismiss the

schoolmaster who leaves accordingly, but returns next day,

breaks into the school, holds it for eleven days and is then

forcibly ejected by the authorities who never acquiesced in his

entry and showed no delay in disputing his claim to re-enter.

Here the schoolmaster never regained the possession which he

had surrendered (f).

Right to possess.—This term, a variant of which is Eight to

“ constructive possession ”, has no very clear-cut meaning (m),

but in general it signifies a lawful title to retain possession

when one already has it, or to acquire possession when one

has not at present got it. It may, therefore, accompany
possession or be independent of it. It is one of the elements

of full ownership, but an owner may nevertheless be without

it. Thus, if he has bailed goods to another for a definite

period of time, or if he has leased land to another for a term
of years, the right to possess during such periods is in the

possessor—the bailee or lessee respectively (a).

The better view is that one who has merely the right to

possess, without actually having possession, cannot sue for

trespass and that the alleged exceptions to this rule are unreal.

Thus it is true that the owner of goods which are in the custody
of his servant can sue trespass against a third person who

(s) Pollock & Maitland, Hist, of English Tiftw f2nd ed. 1898), ii, 40 seq.
(t) Browne v. Dawson (1840), 12 Ad. & E. 624, 629.
(u) Pollock & Wright, op. cit., 27.
(a) Ibid., 145.
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takes the goods from the servant, but that is because he has

never parted with full legal possession to the servant (h).

Trespass by relation .—One who has a right to possess is,

by a legal fiction, deemed, when he enters, to have been in

possession from the moment when his right of entry accrued.

He is thus enabled to sue for any act of trespass committed

while he was out of possession. The fiction was necessary

because, owing to the superiority attributed by the older law

to possession as contrasted with ownership, an owner out of

possession was without remedy against a trespasser (c).

A reversioner, as he has not possession, cannot sue for

trespass unless the wrong is of such a nature as permanently to

affect the value of his interest in the land, e.g., cutting down

trees or pulling down buildings (d). So, too, joint tenants or

tenants in common cannot sue each other for trespass, as each

and all are entitled to possession, but trespass is maintainable

if the wrong amounts to ouster of the aggrieved co-owner or

to destruction of the property; and merely locking the gate

of a common field is no more an ouster than cutting and

carrying away the grass in it are destruction of the field (e).

But e%'en where the action of trespass is inapplicable, there

may be other remedies (/).

§ 92, Interference in trespass.

Interference wdth the possession of land sufficient to

amount to trespass may occur in many ways. The commonest

example is unauthorised walking upon it or going into the

buildings upon it. But there need be no entry; mere touching

may be enough. A puts a heap of damp rubbish on his own

land. As the heap dries it sinks and touches the wall of B,

a neighbour. A has committed trespass (g). So, too,

propping a ladder against a neighbour’s wall may be

trespass (/i). Again, trespass may be perpetrated through

any agency, animate or inanimate, 'e.g., one’s servant, cattle

or movables. The rules as to cattle trespass are so minute

and peculiar that the topic will be dealt with in Chapter XX

(b) Ibid., 145—147.
tcl Clerk & LindseU, Torts, .511—.IIT.

id} Barter v. Taytor (1832), 4 B. & Ad. 72; Cooper v. Crabtree (1882),

20 Ch. D. 589.

ie) Jacobs v. Seward (1872), L. E. 5 H. L. 464.

(/) Lrndley, Partnership (10th ed, 1935), 27 seq.

(g) Gregory v. Piper (1829), 9 B. & C. 591.

ih) Weslripp v. Baldock, [1938] 2 A E. E. 779.



Trespass to Land 315

on the liability for animals. The one restriction on trespass

is that the injury must be direct and immediate. If it is

indirect or consequential, there may well be a remedy (usually

for nuisance or for negligence), but whatever it is it will not

be trespass. If I plant a tree on your land, that is trespass.

But if the roots or branches of a tree on my land project into

or over your land, that is a nuisance (j).

Another form of trespass to the surface of land is improper

use of the highway. The road surface is frequently in the

charge of a highway authority (fc), but that does not exclude

possession of the soil by private owners (1). If a man’s land

abuts upon the highway he is presumed to own the soil over

which the highway goes, and he can maintain an action of

trespass against any one who injures him by using the highway

in an unreasonable manner.

Thus, in Harrison v. Duke of Rutland (m), the Duke owned

moors including the soil of a highway which intersected them.

Harrison, who had some grievance against the Duke, revenged

himself by standing on the highway near to some shooting

butts on the moors and scaring off grouse as they were flying

towards the butts, when the Duke had shooting parties there.

Harrison was held to be a trespasser. Lopes, L.J., seems to

have put the right of the landowner too high in one respect

and too low in another when he said :
“ The interest of the

public in a highway consists solely in the right of passage ” (n)

;

for the highway may be used for purposes other than mere

passing and repassing without committing an illegal wrong
against the adjacent landowner, and, as will be seen shortly,

even passing and repassing may amount to an illegal wrong
in certain circumstances. A broader and more acceptable

statement was that of Lord Esher, M.R. :
“ Highways are,

no doubt, dedicated pnma facie for the purpose of passage;

but things are done upon them by e\erybody which are recog-

nised as being rightly done, and as constituting a reasonable

(i) Smith V Giddy, [1904 J 2KB 448, 451 As to removal of the
intruding growth, see § 34, ante

(fc) As to their rights, see Tuvhndge Wells {Mayor of) v Baird, [1896]
A C 434, and, in general, Pratt & Mackenzie, Law of Highways (18th ed ),
60 seq

, 16 Halsbury, Laws of England (2nd ed ), §§ 299—301 Cf 6
Camb L J 162—164

{1) What follows IS taken from an article by the author m 47 Law
Quarterly Review (1931), 24—26

(m) [1893] 1 Q, B. 142 (W. Cases, 128).
(n) Ibid , 152.

§ 92 .

Trespass on
highway
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§ and usual mode of using a highway as such. If a person

on a highway does not transgress such reasonable and usual

mode of using it, I do not think that he will be a tres-

passer ” (o). But Lord Esher had no more doubt than his

legal brethren that Harrison’s employment of the highway was

unreasonable and unusual (p). His statement was cited with

approval in Hickman v. Maisey (q) where the Court of Appeal

again held that the defendant had committed trespass. He
had walked to and fro on the highway for a space of some

fifteen yards during about an hour and a half in order to watch

and take notes of some racehorse trials on the plaintiff’s land

adjoining the highway.

Of course it is likely to be a puzzling question of fact

whether some modes of using the highway are reasonable or

not (r). Making a sketch from it has been the subject of con-

flicting dicta (s), but surely the lawfulness of this must depend

on time, place and circumstances. So, too, with a shop

window. It may reasonably attract prolonged inspection, but

not indefinite staring. We are confining attention here to user

of the highway qua the adjacent landowner. But it must be

noted that some uses of it which would be no legal wrong

against him, may nevertheless be a nuisance or obstruction to

the highway.

Although a person may be a trespasser on the highway as

regards the owner of the soil, that does not release drivers of

vehicles on the highway from their duty to take care towards

him. Thus, in Famioia v. G. W. Ry. (t), the driver of the

defendants’ lorry, which was loaded with a large box that made
the lorry too high to get under a bridge over the highway,

(o) [1893] 1 Q B I'le—1-17 Unless ‘and usual ’’
is merely pleonastic,

It IS dilBcult to see why it is tacked to “ reasonable " If I crawl rapidly

on all fours on the highway past X’s land, it is not a trespass against him,
for although it is a very ' unusual ” mode of travelling it is not an
“unreasonable’' one

(p) In the New Tork Case of Adams v Rivers (1851! ,
11 Barb 390,

defendant was held to be a trespasser because he stopped on the highway
in front of the plaintiff’s house and uttered abusive language of him

The American Restatement of the Law of Torts (19341, Vol 1, § 192, is

to the same effect as English law
(q) [1900] 1 Q B 752 755 758
(r) [1900] 1 Q B 756 Cf Professor Goodhart, in 6 Camb L J

161—174
(?) A L Smith, L J , in Hickman v Maisey, [1900] 1 Q B 752, 756,

Kav, L J , in Ilarnsov v Duke of Rutland, [1893] 1 0 B 142 156;
Siesser. L J

, in Ltddle v Yorks (North Riding) C C
, [1934] 2KB 101,

126—127
(t) [1947] 2 A E E 565
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tried to drive the lorry under the bridge, but the box collided § 92.

with it and fell upon and injured a boy who was running

behind the lorry. He had been on the lorry as a trespasser,

had just got off it and was running behind it with a view to

stealing another ride. The Court of Appeal held that the

defendants were liable to the boy for negligence, even assuming "

that he was a trespasser with respect to the owner of the

highway soil.

In Harrison v. Rutland and Hickman v. Maisey (supra),

the landowners owned the land on each side of the adjacent

highway. We have to consider the ease of a person who owns

land on one side only. Here the law presumes that he owns

the highway usque ad medium filum viae (i.e., from the

boundary of his land to the middle of the adjacent highway).

Therefore he cannot sue for trespass a person who makes

improper use of the half of the highway which is beyond the

middle. It seems' unsatisfactory to make the availability of

the action for trespass depend on whether the defendant is on

one side of the middle of the road or on the other, for the

annoyance to the plaintiff may be the same in either case.

Perhaps the tort of nuisance would cover such cases, but the

cheapest and most effective way of dealing with such conduct

would be to make it punishable on summary conviction (u).

Another point to be noted is that, where the owner of the

land adjacent to the highway has let it to another person, it

is presumed that the lease includes the owner’s rights with

respect to the whole or (as the case may be) the half of the

adjacent highway (i). It is submitted that, on principle, the

lessee, as he has possession, should be able to treat as a tres-

passer one who abuses the right of using that part of the

highway of which the lessee is in possession (a).

Any intrusion upon the subsoil is just as much a trespass Trespass to

as entry upon the surface, and subsoil and sinface may be subsoil,

possessed by different persons. If A is in possession of the

(tx) Borough and county councils have statutory pow'ers to make by-laws
for prevention and suppression of nuisances which are not already summarily
punishable: Encyclopiedia of Local Government (1907), Vol. 4, p. 615. For
the whole topic, see Lord Macmillan, Local Government Law (1936),

VI, 343-^30.
(v) 16 Halsbury, Laws of England f2nd ed.), § 292.

(a) No decision exactly in point is traceable. The dicta in Hadwell v.

Righton, [1907] 2 K. B. 345, 346, 349, and m Higgins v. Searle (1909),

100 L. T. 280, 281, are not inconsistent with the view I suggest, for those

cases related merely to injuries sustained by lawful users of the highway,
owing to the escape of cattle from land adjoining the highway.
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surface and B of the subsoil, and I walk upon the land, that

is a trespass against A, but not against B. If I dig holes

vertically in the land, that is a trespass against both A and B.

If I bore a tunnel from my land into B’s subsoil, that is a

trespass against B only (b).

Air-space (c).—Interference with the air-space over land

is a topic that presents several conundrums. As to the

intrusion into it of things other than aircraft, the Common
Law is somewhat uncertain, and as to aircraft it is almost

unknowable.

We had better begin by dealing with one of those unfor-

tunate scraps of Latin that has become nothing but a clog

round the neck of development of our law. It is the maxim,

cujus est solum ejus est usque ad coelum. If it were anything

like the truth, the law would be simple enough, for the

slightest entry into the air-space over one’s land would be

trespass, whatever other tort it might or might not be. But

it is almost certainly too wide. Sir Arnold McNair’s research

into it may be thus summarised (d). A possible source of it

is said to be Rabbi Akiba in Jewish law, a.d. 70, and it is

also alleged that references to it appear in Deuteronomy and

Isaiah. However that may be, the maxim is not Roman and

has not been traced in comments on Roman law earlier than

the Gloss of Accursius (c. a.d. 1220) on the Digest, or in

English law earlier than 1586 (e). In itself it has no authority

in our law and it has been grievously misimderstood and mis-

applied so far as the upward limit is concerned
;
for it confuses

air, which is capable of reduction to ownership (e.g., by lique-

faction) with space, which is not (/). All that it means is that

(b) Cox V. Glue (1848), 5 C. B. 533.

(c) The best treatment of the topic is in Sir Arnold McNair’s mono-
graph, The Law of the Air (193-2J, 19—35. 74—76, 94—99. See also Moller,
Law of Civil Aviation (1936), (Tliaps. V, YI; Shawcross and Beaumont,
Air Law (1945), ss. 397—398, 416—419; Hazeltine, Law' of the Air (1911),

pp. 54—94. The periodical literature is voluminous. There are at least two
journals solely concerned with the legal aspect—the Air Law Review,
published in New York, and the Journal of Air Law, published in Chicago;
and the articles in these and in the law reviews generally are indexed under
" Aerial Navigation " in the Index to Legal Periodicals (ed. Eldon
R. James, American Association of Law Libraries). See especially

B. C. Sw'eeney in 3 Journal of Air Law, 329—373, 531—625; F. D.
Fagg, Jr., jbid., 400—410; E. S. Thurston in Harvard Legal Essays (1934),
601—536; A. L. Newman II in 29 Columbia Law Review (1929),
1039—1051.

(d) Law of the Air, Chap. II.

(e) Bury v. Pope, Cro. Eliz. 118.

if) But It is not clear why space, if its common meaning of “ extent
of length, breadth and thickness, irrespective of its contents ” be taken.
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if one owns a portion of the earth’s surface, one also owns

anything below or above that portion which is capable of being

reduced into private ownership (g).

Next, we may take a distinction between intrusion into the

air-space (i) by things other than aircraft, and (ii) by aircraft,

for the latter is to some extent governed by statute.

(i) Is it possible for intrusion by things other than aircraft

to amount to trespass ? If the injury is direct and immediate

and the air-space is in the plaintiff’s possession, the answer

must be “ Yes But how much of the air-space is capable

of ownership or possession ? Sir Arnold McNair suggests two

theories (h): (1) Prima facie a surface-owner has ownership

of the fixed contents of the air-space and the exclusive right of

filling the air-space with contents. (2) The same as (1) but

with the addition of “ and ownership of the air-space within

the limits of an ‘ area of ordinary user ’ surrounding and

attendant upon the surface and any erections upon it He
admits that for practical purposes there is not much difference

between the theories, but prefers the first, because the second

involves the ownership of space, the possibility of which he

strongly doubts. We venture to prefer the second theory

because we find it hard to share the learned author’s

doubts (i).

If, then, A projects anything into B’s area of ordinary

user, that ought to be trespass, and upon the whole the

authorities support this view. The only case against it is

Pickering v. Rudd (1815) (/c), where Lord Ellenborough, C.J.,

ruled that the defendant was not liable in trespass for having

nailed to his own house a board which projected over plaintiff’s

land
;
for, said he, if this were trespass so would the passage

of a balloon be. We need not spend time on criticising this

analogy, for the current of later decisions is, with one doubtful

exception, the other way (Z), and whether the intrusion be

by an illuminated sign (m), a horse’s hoof or mouth
(
71), a

should be incapable of ownership. Surely a vacuum in an exhausted receiver

is just as capable of ownership as air in a bottle,

(g) For the application of the maxim in conveyances of property, see

Moller, op. cit., 176—181.

(h) Op cit., 34—35.

(t) Ante, note (/).

(k) 4 Camp. 219.

(l) Blackburn, J., in Kenyon v. Hart (1865), 6 B. & S. 249, 252, could
see no legal reason for Lord Ellenborough ’s view.

(m) Gifford v. Dent, [1926] W. N. 336.

(n) Ellis v. Lojius Iron Co. (1874), L. R. 10 C. P. 10.

§ 92 .
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telephone wire fo), or any other object, it is trespass, provided

that what is invaded is the area of ordinary user and that the

injury is direct and immediate. A decision not entirely in

accordance with this is Clifton v. Vucount Bury (p) in which

Hawkins, J., held that, although bullets traversing the

plaintiS's land at a height of seventy-five feet on their way to

their military target might give rise to an action for nuisance,

yet this was not “ a trespass in the strict technical sense of

that term” (q). This would be intelligible enough if the

projectiles had been shells with a trajectory of some thousands

of feet, for they might well be above the area of ordinary user,

just as skywcriting by an aeroplane would be (r); but seventy-

five feet upwards would seem to be well within that area;

however, Hawkins, J., appears to have been following

Pickering v. Rudd {.s).

If the injury is not direct, but consequential, the tort will

be, not trespass, but nuisance, or possibly a breach of the

strict duty embodied in the rule in Rylands v. Fletcher (t).

or negligence. It is nuisance if portions of one’s trees or

buildings overlap a neighbour’s boundary and thereby do

damage (u), and where rain is likely to fall from the projection

there is no need to prove that it has done so, for the Courts
“ will take judicial notice that rain falls from time to

time ” (a). If the intruding V'egetation is poisonous it will

come within the rule in Rylands v. Fletcher {b).

(ii) Aircraft.—Here the rules are partly to be deduced

from the Common Law and partly to be foimd in legislation.

(o) Wandsworth Board of IForfes v. United Telephone Co., Ltd. (1884),

13 Q. B. D. 904; Finchley Electric Light Co. v. Finchley U. D. C., [1903]
1 Ch. 437.

(p) (1887), 4 T. L. E. 8.

iq) Ihid., 9. He held that it was trespass as to ballets which actually

fell upon the land.

(r) Lord Dunedin, in a letter to The Times, cited in McNair, op. cit., 34.

note.

(«) Supra. Of course firing a bullet at any one on another’s land is an
assault, and unless the person aimed at knew that he was out of range it

would not matter how high the bullet went.
Note that the American Eestatement of the Law of Torts (1934), Vol. 1,

p. 366, makes an unprivileged intrusion in the air-space at any height above
the surface of a trespass; but to aircraft other rules apply. Post, p. 322,

note (p).

(t) (1868), 3 H. L. 330 (post, § 140).

(u) Smith V. Giddy, [19(14] 2 K. B. 448; Lemmon v. Webb, [1894]
3 Ch. 1: [189.5] A. C. 1; Noble v. Harrison, [1926] 2 K. B. 332, 337, 340;
Butler V. Standard Telephones, etc.. Lid., [1940] 1 K. B. 399; Penrud-
dock's Case (1598), 5 Kep. 100; Baten's Case (1610), 9 Rep. 53.

(a) Fay v. Prentice (1845), 14 L. J. C. P. 298. 299.
(b) Crowhurst V. Amersham Burial Board (1878), 4 Ex. D. 5.
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As to the Common Law, there is not one single reported

English decision (as distinct from dicta) discoverable. And
the dicta are appropriate to an era when aircraft were generally

either spectacular toys or disastrous scientific experiments (c).

All that one can do, therefore, is to make a probable prediction

of the lines upon which the Courts will treat the activities of

aircraft. Analogy may help up to a point, but it may mis-

lead, for we are faced by something which in noise, speed and

detachment from the earth’s surface is scarcely comparable

with an overhanging building or tree, but which is destined

to become as common a mode of locomotion as a railway train.

However, no real reason can be urged why the general

principles which have just been put forward with respect to

other things should not apply with certain modifications to

aircraft.

In the first place, it is improbable that aircraft are to be

regarded as things dangerous in themselves (d). Next, it is

submitted that trespass will be committed by them to the

air-space if they fly so low as to come within the area of

ordinary user (e). Certainly, if the aircraft or anything from

it falls or descends upon the land, that is trespass. Again, if

its passage interferes with the reasonable use and enjoyment

of land, that is a nuisance (/). Finally, if the requisites of the

tort of negligence are satisfied, then such passage through the

air, or impact with the earth, may amount to it, and it is urged

by Sir Arnold McNair that the rule of evidence known as res

ipsa loquitur would then apply (g). Presumably inevitable

accident would be a defence.

So far we have indicated what is possibly the Common
Law. With respect to privately owned aircraft, the Air Navi-

gation Act, 1920 (/i), provides: “ No action shall lie in respect

of trespass or in respect of nuisance, by reason only of the

flight of aircraft over any property at a height above the

ground, which, having regard to wind, weather, and all the

circumstances of the case is reasonable, or the ordinary

incidents of such flight; . . . but where material damage or

(c) E.g., Lord Ellenborough, C.J., in Pickering v. Rudd (1815), 4 Camp.
219, 220—221; Blackburn, j., in Kenyon v. Hart (1865), 6 B. & S. 249, 252.

(d) McNair, op. cit., 55, 66.

(e) I believe this is to be inferred from McNair, op. cit., 31, 66.

(/) Ibid., 39, 48, 66.

g) Ibid., 48-52, 66. A view taken, but not unqualifiedly, by Goddard,
J., in Fosbrolce-Hobbes v. Airwork, Ltd. (1937), 52 T. L. R. 254.

(h) 10 & 11 Geo. 5, c. 80, a. 9 (1).

W fp *>1

§ 92 .
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loss (?) is caused by an aircraft in flight, taking ofi, or landing,

or by any person in any such aircraft, or by any article or

person (k) falhng from any. such aircraft, to any person or

property on land or water, damages shall be recoverable from

the owner of the aircraft in respect of such damage or loss,

without proof of negligence or intention or other cause of

action, as though the same had been caused by his wilful act,

neglect or default (Z), except where the damage or loss was

caused by or contributed to by the negligence of the person

by whom the same was suffered ”. This, as Sir Arnold McNair

points out, creates a new statutory tort (m).

Another section of the Act (n) makes the flying of aircraft,

so as to cause unnecessary danger to any person or property,

punishable on summary conviction (o).

The Act has no application to aircraft belonging to or

exclusively employed in the service of His Majesty (p).

The Air Navigation Act, 1936, contains provisions limiting

the liability for damages caused by private aircraft, and

amending the Act of 1920 as to the right of the owner of the

aircraft to recover an indemnity from the person who caused

the damage (q).

Continuing trespass.—Trespass, whether by way of personal

entry or by placing things on the plaintiff’s land may be

(0
" Damage or loss ” includes, in relation to persons, loss of life and

personal injury: Air Navigation Act, 1936 (26 Geo. 3 & 1 Edw. 8, c. 44),

s. 34 (3).

(fc) The words " or person ” were inserted by the Air Navigation Act,

1936 (26 Geo. 5 & 1 Edw. 8, c. 44), 6th Sched.
(Z) Does this exclude inevitable accident as a defence? I think that

it is arguable that it does not. Sir Arnold McNair does not expressly deal

with the point, but he regards liability as “absolute" apart from the

defences mentioned in the section itself and apart from volenti non jit

injuria (op. cit., 68 ,
81—82). He urges that necessity should be a defence

(where it is proved) to harm occurring in flight, as distinct from contact

with the land (75—76).

(m) Op. cit., 78.

(n) S. 10.

(o) It was under this section apparently that a Lincolnshire farmer, who
dropped an egg from an aeroplane, was convicted in June, 1934 : The
Observer, July 1, 1934.

(p) S. 18.

The American Eestatement of the Law of Torts (1934), Vol. 1, p. 367
and § 194, contains rules much like those in our Air Navigation Act.
Where, however, there is contact and damage inflicted thereby, inevitable
accident seems to be excluded as a defence, because the operation of aircraft
is reckoned at the present time as “ an extra-hazardous activity ”. The
Restatement is concerned with the Common Law; it does not deal with
the air legislation in the separate States.

(g) S. 15 and 5th Sched.
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“ continuing ” and give rise to actions de die in diem so long

as it lasts. In Holmes v. Wilson (r), highway authorities

supported a road by wrongfully building buttresses on the

plaintiff’s land, and they paid full compensation in an action

for trespass. They were nevertheless held liable in a further

action for trespass, because they had not removed the

buttresses. Nor does a transfer of the land by the injured

party prevent the transferee from suing the defendant for

continuing trespass (s).

Mere omission to remove something from the land which

was lawfully there to begin with is not continuing trespass,

although if the thing does damage to the land after it ought

to have been removed, an action for negligence or nuisance

will lie (t). Nor is it continuing trespass if a man merely omits

to restore land to the same condition (apart from removing

anything which he has put on it) in which he found it : e.g., if

he fails to fiU up a pit which he has dug upon his neighbour’s

land. He is, of course, liable in trespass for the original

digging and for nuisance if any one falls into the pit, but for

the mere omission to fill up the pit he is liable neither for

trespass nor for any other tort (m).

§ 93. Defences to trespass.

Any interference with possession which is justifiable

negatives what is prima jade a trespass. We can now
consider the various justifications.

§ 94. (1) Licence.—For the piu-poses of trespass, the best

definition of licence is that given by Sir Frederick Pollock. A'

licence is “ that consent which, without passing any interest

in the property to which it relates, merely prevents the acts

for which consent is given from being wrongful ” (o). It

(r) (1839), 10 A. & E. 503

(5 ) Hudson V. Nicholson (1839), 5 M. & W. 437 ;
followed in Konskier v.

Goodman, Ltd., [1928] 1 K. B, 421.

(t) Shapcott V. Mugford (1696), 1 Ld. Raym. 187, 188; trespass vt et

armis does not apply to non-leasance. It is difficult to reconcile Konskier's

Case (last note) with this principle, for on the facts of that case there was
no trespass to begin with and therefore none that could be regarded as con-

tinuing: nevertheless, the C. A. held that there was a continuing trespass;

a sufficient ground for the decision would have been that the limited

licence given to the defendants had ended.
(u) Clegg v. Dcarden (1848), 12 Q. B. 576, 601.

(a) Torts, 300; Ashby v. Tolhurst, [1937] 2 K, B. 242. The word has
wider meanings which do not concern us here.

§§ 92-94.

Defences to

trespass.

(1) Licence.
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§ 9*- must be sharply distinguished from interests created in land,

like leases, easements or profits d 'prendre, existing at law.

These confer rights in rem, i.e., rights which avail against

persons generally, and not merely against the lessor or

grantor ;
whereas a licence gives only a right in personam

against the licensor. A, hy deed, grants to B the sole

and exclusive right of using A’s canal for letting out B’s

pleasure boats for hire. This is only a hcence, and if C starts

competing with B, B may be able to sue A for breach of

contract, but he cannot sue C, for his right does not avail

against him (b). So, too, if a football club gives B the sole

right of selling programmes on the club ground, that will not

entitle B to prevent C from selling them there also.

Of course the test of a licence that it confers only a right

in personam does not tell us exactly what interests will be

regarded as such rights in personam. Thus, if I have a right

of way over your land in virtue of having adjacent land of my
own, that is an easement, a right in rem, and not a mere

licence, for I have a dominant tenement to which my right

over your land is annexed. But if I have no such land, then

my right may be a licence, but it cannot be an easement; for

that would be an “ easement in gross ”, the legal possibility

of which is denied. But some ingenuity is needed to reconcile

Hurst V. Picture Theatres, Ltd. (c), writh this principle (see

the case discussed below).

A hcence can be revoked at any moment by notice to the

licensee, provided that he be given a reasonable time to remove

himself and his goods placed on the land in pursuance of the

licence (d). If, however, the time (if any) specified for such

removal is not reasonably sufficient, the revocation of the

licence is still valid, although the licensor cannot successfully

sue the licensee for trespass until a reasonable time has elapsed

and the licensee has not then quitted the land. The practical

application of this is that the licensee is not entitled to sit still

and do nothing merely because the time specified for his

(b) Hill V. Tupper (1863), 2 H. & C. 121. See the criticism of this case

in Salmood, Torts, § 60 (3). Thompson v. Park^ [1944] K. B. 408.

(c) [1915] 1 K. B. 1.

(d) Cornish v. Stubbs (1870), L. E. 5 C. P. 334, 339—340; Mellor v

Watkins (1874), L. E. 9 Q. B. 400; Canadian Pacific Ry. v. R., [1931]
A. C. 414, 432;lV’mter Garden Theatre, Ltd. v. Millenium Products, Ltd.,

[1948] A. C. 173.
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evacuation of the land is unreasonably short; he must remove

himself and his goods within what is a reasonable period in

the circumstances of the particular case (e).

There are two qualifications of the rule that a licence is

revocable at any moment:

(i) Executed licence.—If a licence has been executed, it

cannot be revoked in the sense that the licensee can be com-

pelled to undo what he has lawfully done. If I allow you to

post bills on my hoarding, I can at any moment cancel my
permission, but I cannot force you to remove bills that you

have already stuck there. So, in Liggins v. Inge {/), where

an oral licence had been given to lower a river bank and make
a weir above the licensor’s mill, it was held that he could not

sue the licensee for continuing the weir which the latter had

erected. But the rule that an executed licence is irrevocable

applies only where the licence can be construed as authorising

the doing of exactly what was done. It does not apply where

there has been mere acquiescence in something which was

never authorised before it was done. In Canadian Pacific By.

V. The King (g), a railway company erected telegraph poles

on land not belonging to them. This was in origin a trespass,

but by dint of toleration on the part of the landowner over a

period of time the presence of the poles was held to be by the

landowner’s licence. Nevertheless, this did not make the

licence an executed one and the landowner could compel the

company to remove the poles after reasonable notice, to do so.

(ii) Licence coupled with an interest (or grant).—This is

irrevocable. Here “ grant ” is used as equivalent to

“ interest ”, and it must be noted that in this sense it

does not signify “ deed of grant ”, or instrument under seal.

There is a genuine risk of confusing the two meanings because

occasionally they occur in the same context.

What, then, is an “ interest ” ? To this the reported cases

give no precise answer, but perhaps we are not far from the

mark if we say that it signifies a right in rem over property

acquired in piusuance of the licence, as distinct from a right

in personam; or (in terms more familiar to the English prac-

titioner) that it is a licence which confers on the licensee

a property right against persons generally (including the

fe) Minister of Health v. Bellotli, [1944] K, B. 298.

(/) (1831), 7 Bing. 682; Davies v. Marshall (1861), 10 C. B. (N.8.) 697.

Ig) [1931] A. C. 414. 428—429.

825

§ 94 .

Licence
rerocable
unless :

(i) executed,

or

(ii) coupled
xrith interest.
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§ M.

Difficulties ;

(a) Wood V.

Leadbitter

;

licensor) instead of a mere right (based on contract or agree-

ment) against the licensor himself. The licence itself—the

bare permission to enter—^is only a right in personam; but it

may confer a right in rem to something when you have

entered; if so, it is coupled with an interest. “ A licence to

hunt in a man’s park, and carry away the deer killed to his

own use; to cut down a tree in a man’s ground, and to carry

it away the next day after to his own use, are licences as to

the acts of hunting and cutting down the tree, but as to the

carrying away of the deer killed and tree cut down, they are

grants. So, to licence a man to eat my meat, or to fire the

wood in my chimney to warm him by, as to the actions of

eating, firing my wood, and warming him, they are licences;

but it is consequent necessarily to those actions that my
property be destroyed in the meat eaten, and in the wood

burnt” (h). Until the deer or tree is taken away, the licence

is irrevocable (i). But Frank Warr Co-, Ltd. v. L.C.C. (k)

exemplifies a licence without any such interest. The lessees

of a theatre gave X by contract the exclusive right for a term

of years to supply refreshments in the theatre and for that

purpose to have the necessary use of the refreshment rooms

and cellars of the theatre, and the exclusive right to advertise

in certain parts of the theatre. This was not a licence coupled

with an interest. The agreement to use the rooms could be

carried into effect vrithout giving legal possession of them and

the agreement as to the advertisements imported no grant of

the walls or any part of the premises (f).

So far the law is passably clear. But the changing

relations of Common Law and Equity in the nineteenth century

produced a tangled skein in the twentieth. The starting-point

was Wood V. Leadbitter (m) in 184.'5; the journey’s end (if

indeed it was the end), Hurst v. Picture Theatres, Ltd., in

1915 (n). We begin with the proposition that if a licence

coupled with an interest required some particular form for the

creation of the interest, e.g., an instrument under seal, then it

must be created in that way; thus an easement is usually

(h) Vaughan, • C.J., in Thomas v. Sorrell (1672), Vaughan 330, 351.

(i) The Court in Wood v. Leadbitter (1845), 13 M. & W. 838, 844—845

lie) [1904] 1 K. B. 713. Cf. Clore v. Theatrical Properties
,
Ltd., [1936]

3 A. E. E. 483.

(i) [3904] 1 K. B. 721.—722. See, too, Thompson v. Park. [1911]
K. B. 408.

(>n) 13 M. & W. 838
(n) [1915] 1 K. B. 1 (W. Cases, 131).

B



Trespass to Land 827

created under seal. Conversely, if what the licensee gets is

not an “ interest ”, the fact that it is created under seal will

not make it any the less revocable than if it were by parol.

In Wood v. Leadhitter, the plaintiff had bought from the

defendant a guinea ticket entitling him during all the days of

a race meeting at Doncaster to go into an enclosure on the

race-course and into the grand-stand in the enclosure. The

defendant wrongfully ejected him. The plaintiff sued him,

not upon the contract, but for assault. The defence was that

the plaintiff had no right to remain there because, at most, he

had only a bare licence. This defence was held to be good on

either of two grounds: (1) there was no “interest” at all;

or (2) even if there were an “ interest ” it was one which

ought to have been created imder seal. Such was the decision

of a Common Law Court. But in Equity there is a doctrine

that “ Equity looks on that as done which ought to be done ”,

and one application of this is that if an agreement to do a thing

is specifically enforceable. Equity will treat it as done. Now,

the Judicature Act, 1873 (o), provided that wherever Common
Law and Equity conflict on the same matter the rule of Equity

shall prevail (p).

This principle was applied by the Court of Appeal in Hurst

V. Picture Theatres, Ltd. (pp), with results that have provoked

great controversy. Hurst bought a ticket for an unreserved

seat in the defendants’ theatre. He took his seat, was wrong-

fully asked to go, refused to do so and was forcibly ejected.

He sued for assault and recovered judgment for £150 damages.

(He could, of course, have sued for breach of contract, but it

is questionable whether he could have recovered so much (g) ).

A majority of the Court of Appeal affirmed this judgment.

Buckley, L.J. (r), distinguished Wood v. Leadhitter on the

grounds that there (1) the Court was wrong in holding (if,

indeed, it did so hold) that the licence was not coupled with

an interest, for Wood could not have seen what he had come

to see without being in the enclosure; and (2) the Court was

right in holding that such an interest required an instrument

under seal, but that. this requirement had been swept away
by the Judicature Act. A storm of adverse criticism brust

(o) 36 & 37 Viet. c. 66, a. 25 (11).

(p) Walsh V. Lonsdale (1882), 21 Ch. D. 9, is the stock example of the

working of this section.

(pp) [1915] 1 K. B. 1 (W. Cases, 131).

(r) At pp. 5—11.

§ 94.

(h) Hurst’t
Case.

(q) Post, p. 329.
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§ upon Hurst’s Case (s) and the main objections to the decision

are two. First, it is asked how Equity could have specifically

enforced the agreement before the Judicature Act? (t).

Secondly, it is urged that Hurst’s Case perpetrates the heresy

of implying the possibility of an easement in gross, for Hurst

clearly had no dominant tenement (u). It may be replied to

this that the Court of Appeal did not regard themselves as

sanctioning this—indeed, they rather evaded the point (v)

—

and that all they decided was that Hurst had sufficient interest

in the premises to prevent the defendants from ejecting him.

But the difficulty still remains :
“ What kind of right had

Hurst ?
”

It may have been possession (m)
; if so, it was

apparently a licence coupled with an interest. It may have

been mere use of the seat; if so, it was a right in personam and

presumably a bare licence. In Wijiter Garden Theatre, Ltd. v.

Millenium Productions, Ltd. (a). Viscount Simon regarded the

decision in Hurst’s Case as correct, and Wood v. Leadbitter as

no longer an authority (h).

Eesult. "The result seems to be that Wood v. Leadbitter is, if not

dead, cataleptic (c), and that a licence of this type is

irrevocable provided value be given for it, for even Equity

would not enforce a gratuitous agreement (d). Only the House

(5 ^ It is nearly Rutnmant>ed in H. G. Hanbnry, Equity (4111 ed. 1946),
95—97. See. too, H. \V. R. Wade in 64 L. Q. R. 57—76

(t) Dr. Hanbnry, op. cit.. 96. finds it ludicious to suppose that a person

ejected as Hurst was could “ pick himself up from the pavement aud forth-

with obtain a decree of specific performance of his contract On the other

hand, Sir Frederick Pollock suggested that a Judge who happened to be
present at the incident might have granted an ex parte injunction: 31 Law
Quarterly Review (1915), 9.

(u) Sir John Miles in 31 L. Q. R. 217—223. The learned author, how-
ever, admits that it is uncertain whether this was a heresy at all in the

earlier nineteenth century. See, too, G, Cross, “ Equitable Easements ”,

in Bell Yard, Xo. XV (May, 1935),

(v) E.g., Kennedy, L J., [191-5] 1 K. B., at p. 14.

(y) As Kennidv, L J.. seemed to think: ibid.

(a) [1948] A. C. 173, 191.

(b) Lord PortfT look the same view, but he thought the point irrelevant

to the case before the House (ibid., 194). Lord Uthwatt considered it

unnecessary to express an opinion on the point [ibid. 202), and Lords
MacDermott and Sirnonds made no reference to either Hurst's Case or Wood
V. Leadbitter •

(c) The Ainmean Ih statement of Torts, Vol. 1, § 171 (b) appears to

adopt it in preference to Hurst's Case; so, too, the High Court of Australia
in Cowell v. Eosehill Hacecourse Co., Ltd. (1937), 56 C. L. R. 605.

(d) Buckley, L.J., in Hurst's Case, [1915] 1 K. B. at p. 10. None of

the other dicta or cases cited in the text-books is quite conclusive as to this:
e.g., Kerrison v. Smith, [1897] 2 Q. B. 445; British Actors Film Go. v,

Glover, [1918] 1 K. B. 299, 307; Said v. Butt, [1920] 3 K. B. 497, 499.
Note that a licence is not irrevocable merely because value has been given
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of Lords, or the Court of Appeal itself, can now explain the § 94.

undoubted technical difficulties raised by Hurst's Case. As

none of the criticism upon it is directed against the moral

justice of the decision, it would be regrettable if it were not

followed, but one would like to see it affirmed or followed on

grounds more satisfying than those in the Court of Appeal.

One would like to suggest that, where value has been given for

entry on premises, the transaction might be treated as a

contract and nothing else and that the idea of licence in this

connexion might be thrown overboard. It would then be a

question of construction of the contract in each case whether it

authorised the holder of the ticket to retain his seat or place

during the spectacle. But the objection to this is that the rules

as to remoteness of consequence in the law of contract diSer

from those in the law of tort, and that while the assault and

battery suffered by Hurst were the direct consequences of

revocation of the licence, it is questionable whether they would

not have been too remote if Hurst had founded his aetion

entirely upon breach of contract.

(2) Justification by law.—Trespass of all kinds, whether (2) Justifica.

to land, goods or the person, is frequently justified by law.

Private defence, necessity, parental authority and the like

conditions which negative liability have already been treated

earlier in this book. The numerous instances in which officers

of the law are authorised to enter land, or to take goods, or

to arrest or restrain a person belong as much to public as to

private law, and the whole topic is too vast to give more than

one illustration herC. A policeman commits no trespass if

he enters a public-house through an open door late at night

in order to investigate a disturbance (e), but he is not entitled

to enter private premises merely in order to put property there

(e.g., a bicycle) in a safer place, and not upon any suspicion

of a felony being committed in respect of it; for if such an

action were held to be lawful, it would seriously curtail the

sanctity and privacy of a dwelling-house (/). Nor is it only

officers of the law who may be thus empowered. A private

for it; if iL is not also coupled with an interest, it is just as revocable as if

it were gratuitous.

/?. V. Smith (1833), 6 C. & P. 216; Thomas v. Saiokins, [1935] 2

K. B. 249.

if) Great Central Ry. v. Bates, [1921] 3 K. B. 578, 581; Davis v. Lisle,

[1936] 2 K, B. 434.
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§ 94.

Disttese

damage
feasant.

person may in certain circumstances arrest a criminal, and if

is no trespass if he breaks into the house of another person

in order to prevent him from murdering his wife (g), or

probably from committing any other felony (h). Another

very common justification which can be pleaded and which

has nothing to do with the enforcement of criminal law is

distress for rent by a landlord, a subject of such importance

that there are many monographs upon it (i). Much less

usual is:

Distress damage feasant (k).—This is seizure by A, the

possessor (Z) of land of any animal or chattel belonging to B
which is wrongfully on A’s land and is doing damage to it.

It is usually applied to beasts, but is not limited to them, for

a railway engine has been distrained damage feasant (m). It

may extend to nuisance as well as to trespass. It is a moot

point whether the distrainor must prove damage and the

question has been fully considered by Dr. Williams (n). Our

own suggestion is that, where it is for trespass, there ought

to be no need to prove damage: first, because trespass is

actionable per se ; secondly, because it is desirable in the appli-

cation of self-help (of which distress is a species) that the law

should be sharply defined; it might be difficult for the dis-

trainor to be certain in some cases whether the trespass did or

did not involve damage. Moreover, doubtful as the authorities

are, we believe that the trend of them in modern times favours

our suggestion (o). As to nuisance, it is submitted that in

those cases in which damage must be proved (post, § 135) it

must also be established for the application of distress damage

(g) Handcock v. Baker (1800), 2 Bos. & P. 260.

(k) Ibid., 265; per Cbambre, J. The American Eestatement of Torts,

Vol. 1, § 197, and " Second Caveat”, sets up an odd distinction; while

"private necessity” will warrant entry on tbe land of another to rescue

the entrant or a third person from death, it is doubtful whether entry mto
another person’s dwelling-house for that purpose is similarly excusable

(x) E.g., Daniels, Law of Distress.

(It) The history and present law of distress damage feasant are con-

sidered in Glanville Williams, Liability lor Animals, Chap. I—VIII.
(l) Burt V. Moore (1793), 5 T. R. 329.

(to) Ambergate Ry. v. Midland Ry. (1853), 2 E. & B. 793.

(n) Liability lor Animals, 70—70. Cf. Salinond, Torts, 196, note ta).

(o) In Warmer v. Biggs (1815), 2 C, & K. 31, the jury were directed
that the horse there distrained must have been either domg actual damage
or likely to do further damage; hut this was only a ruling at ntri priiis, and
a stronger Court in Ambergate Ry. v. Midland Ry. (1853), 2 E. & B. 793,
23 L. J. Q. B. 17, seems to have regarded mere encumbrance as sufficient,

although it must be admitted that no question was raised as to damage,
nor was VforTOer v. Biggs cited.
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’feasant. In any event, if there is damage, it is immaterial

whether it was done to the freehold or to movables; thus, a

pony was held to be rightly distrained for straying on the

plaintiS’s land and kicking his filly there (p).

The taking is only a mode of compelling the offender to

pay compensation for the damage done, and therefore directly

such payment is made, the thing seized must be restored.

Moreover, distress damage feasant suspends the right of action

for damages. The injured party cannot have it both ways,

and the remedies are alternative (q).

If there is no trespass, there is no right to distrain. Thus,

if cattle, while they are being driven on the highway, stray

on to adjoining land without any negligence on the part of

the driver, they cannot be distrained until a reasonable

opportunity has been given to the driver to get them off again,

for until then they have committed no trespass (r).

The right to distrain, being an extra-judicial remedy, was

always severely limited by the law. Hence, it must take place

on the distrainor’s land. If the thing escapes, he has no right

to recapture it even on hot pursuit and even if the offending

owner chased out or removed the thing for the express purpose'

of avoiding distress (s). If an animal distrained escapes, the

distrainor loses even his action for trespass unless he can prove

that the escape was due to no fault of his (t). Nor is seizure

of property actually in use allowable, for “ if it were permitted

to a party to distrain a horse, while any person is riding him,

it would perpetually lead to a breach of the peace ” (u).

Finally, the right is merely to detain. The Protection of

Animals Act, 1911 (a), makes it a punishable offence not to

supply with sufficient food and water an animal detained.

The old law forbade the distrainor even to milk kine (fe).' This

(p) Boden v. Boscoe, [1894] 1 Q. B. 608. Clerk &, Lindsell, Torts, 602,

regard this as unsupported by earlier authority; at any rate, it is a sensible,

decision.

(g) Boden v. Boscoe, [1894] 1 Q. B. 608.

(r) Tillett v. Ward (1882), 10 Q. B. D. 17; Goodwyn v. Cheveley (1859),

4 H. & N. 631. For the reason for this rule, see post, § 150 (3).

(i) Co. Litt. 161 a; Holt, C.J., in Vaspor v. Edwards (1701), 12 Mod.
658, 661; Clement v. Milner (1800), 3 Esp. 95; Williams, op. cit., 59—61.

(t) Vaspor T. Edwards (1701), 12 Mod. 658; Lehain v. Philpott (1875),

L. E. 10 Ex. 242, 245.

(u) Storey v. Robinson (1795), 6 T. E. 138, 139; Field v. Adames (1840),

12 Ad. & B. 649.

(o) 1 & 2 Geo. 5, c. 27,- s. 7.

(5) Powis, J., in Vaspor v. Edwards (1701), 12 Mod. 658, 662.

§ 94.
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§§ 94, 9S.

Trespase
ob initio.

rule can scarcely be law now without qualification, for it'

might lead to very brutal results.

There is nothing to prevent a person from ejecting tres-

passing animals or chattels from his land in preference to

distraining them (c), but presumably he is bound to do so with

reasonable consideration for the safety of the animal and of

other people, such as users of the highway.

§ 95. Trespass ab initio.

Where trespasses are justified or excused by the law, as

distinct from any permission given by the person injured, a

doctrine inherited from the technicalities of the older law is

applicable—trespass ab initio. It covers all kinds of trespass

whether to land, to goods or to the person, and it may he

thus stated. If one who is entitled by law to do an act abuses

his authority to do it, he is said to be a trespasser ab initio;

his act is reckoned as unlawful from the very beginning, how-

ever innocent his conduct may have been up to the moment
of the abuse. Thus, the law allows any one to enter an inn

for refreshment, or to distrain goods damage feasant, or (if

he be a constable) to search a person suspected of having

stolen goods; but if the guest steals property in the inn, or if

the distrainor kills the beast which he has seized damage

feasant, or if the constable uses unnecessary violence in his

search, the act is as if it had never been authorised (d). But
'

the abuse must be a positive act and not a mere omission.

,

This was the point in the Six Carpenters’ Case (1610) (e), the

leading authority on the topic. Six carpenters entered an

inn, called for bread and a quart of wine, consumed both and

then refused to pay the reckoning of eightpence. This was

held not to be trespass ab initio “ because not doing is no

trespass ” (/).

Why, it may be asked, was the doctrine of trespass ab

initio limited to licences given by law and not extended to

those accorded by the party himself ? Because, according to

Coke, the law adjudges by the subsequent act with what intent

the licensee entered for “ acta exteriora indicant interiora

(c) Mitten v. Faudrye (1624), Pop. 161; Tyrringham’s Case (1584),
4 Hep. 4 b, 38 b ; Williams, op. cit. 20.

(d) The older cases are epitomised in Viner'e Abridgment, Vol. XX
(2nd ed. 1793), 499—504.

(«) 8 Rep. 146 a (W. Cases), 135.

(/) 8 Rep. 146 b.
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secreta ” (g). If any man lesser than Coke had given this as a

reason, it would have been described as nonsense. A much

better one is that the Common Law has always been careful

to provide remedies against abuses of authority which may
lead to the oppression of the subject. Now the idea of trespass

ah initio originated in the law of distress because officials like

sheriSs and bailiffs were, and indeed still are, the people who
usually distrain, and it was important that any abuse of their

powers should be sternly checked; and it was an easy step to

extend this to abuses of other kinds of authority given by the

law (h).

It may also be asked why trespass ab initio was limited to

acts and did not extend to mere omissions. No better reason

can be supplied for this than that in medieval times a man
who did nothing was rarely held liable, for then the law was

less respected than it is now and was sufficiently pre-occupied

with preventing the doing of evil acts rather than in punishing

people for inaction except where it took the form of evasion

of public duties. And so it was said of trespass ah initio,

“ nihil factum ne serra dit torcious ” (t). It may be that

this reason has lost its force in modern times, but the rule still

prevails both here and in America (fc).

If an entry on land is authorised by law for a particular

purpose, such as the arrest of a person or the seizure of his

property, and property is seized outside the scope of the

entrant’s authority, there is no trespass ah initio with respect

to entry on the land, although there is with respect to the

property wrongfully seized (1). If the law were otherwise, it

would make the position of officials like policemen and sheriffs

even more difficult than it is at present, for very little latitude

is accorded to them when they make mistakes.

ig) Ibid.

(k) Bacon, Abr. (7th ed. 1832), Vol. 7, 650; Trespass (B) sub fin.;

Holdswortb, Histoiy of Enj^^li&h Baw, vii, 500.

(t) Catesby arguendo in Y. B. Pasch. 12 Edw, IV, pi. 22, f. 8. See, too,

Holdswortb, H. E. L., vii, 500—501, where it is pointed out that a similar

rule with respect to conversion ceased to be law m the later seventeenth

century.

(k) Restatement of the Law of Torts (1934), Vol. 1, § 214.

(l) Elias V. Pasmore^ [1934] 2 K. B. 164; Canadian Pacific Wine Co.,

Ltd. V. Tuley, [1921] 2 A. C. 417; Harvey v, Pocock (1843), 11 M. A
W. 740.

§ 96 .
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§§ 96, 97.

Remedies.

Re-entry

.

Ejectment

§ 96. Remedies for trespass.

The action for trespass, besides being used to remedy

trespass as a pure tort, has also some varieties which are

employed for the recovery of land and the profits thereof, and

of these we shall speak in the next sections on ejectment and

mesne profits. The remedies for trespass as a pure tort need

no special mention except the right of re-entry. The person

entitled to possession can enter or re-enter the premises, hut

the Statutes of Forcible Entry beginning with one of

A.D. 1381 (m) require him to do so in a peaceable manner,

otherwise he commits a crime punishable by imprisonment.

But, whatever his criminal liability may be, he is not civilly

liable if he uses no more force than is necessary. Until 1920

a considerable number of cases on this point had resulted in

nothing but a crop of doubts and some hair-splitting distinc-

tions, but in that year Hemmings v. Stoke Poges Golf Club (n)

set the law at rest. The plaintiff, tenant of a cottage owned

by the defendants, refused to quit it after notice had been duly

given to him. The defendants thereupon entered the cottage

and removed the plaintiff and his furniture with no more force

than was necessary. He sued them for assault, battery and

trespass, and they were held not liable.

The measure of damages in trespass is subject to some

peculiarities which need not be examined in a students’

book (o).

§ 97. Action for the recovery of land (Ejectment).

By the action of ejectment, or, as it should now be called,

the action for the recovery of land, a person dispossessed of

land can recover it specifically. The story of this remedy is

an old one and neatly exemplifies the use of fictions in the

development of a legal system. It was originally a species of

the action for trespass to land, and was invented for the benefit

of the leaseholder, to whom the remedies of the freeholder

were denied because he had mere “ possession ” of the land

and not that blessed and superior “ seisin ” which gave the

freeholder very adequate, if excessively dilatory, protection

in the shape of the real actions. Then, by a notable paradox,

the action, of ejectment was seen to be so quick and efficient

(m) 5 Eic. 2, ft. 1, c. 7 See also 15 Ric. 2, c. 2, and 8 Hen. 6, c. 9.
(n) [1^0] 1 K. B. 720, where the earlier authorities are considered.
(o) They are set out in Salmond, Torts, § 50.
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compared to the ponderous progress of the real actions that § 9?.

the freeholder adopted it by a series of fictions. If, for

example. Smith, a freeholder, -were seeking to recover the land

from Brown, he was allowed to pretend that he had leased

the land to John Doe, an imaginary person, and that John Doe
had been ejected by another non-existent person, Richard Roe
(the “ casual ejector ”). Then Smith began his action with

Doe as the nominal plaintiff against Roe as the nominal

defendant, but he first served on Brown a notice signed by
“ your loving friend. Roe ”, in which Roe informed Brown
that Roe claimed no interest in the land and advised Brown to

defend the action. The fictitious parties then disappeared

and the stage was cleared for the proceedings between Smith

and Brown. The title of the action was “ John Doe on the

demise [i.e., lease] of Smith v. Brown ”, or, more briefly,

“ Doe d. Smith v. Brown ”. It was useless for Brown to

protest against these fictions; he was not allowed to defend

the action unless he acquiesced in them (p). The remarkable

result was that the question of ownership of land was fought

under the guise of an action of trespass.

These fictions have been long abolished (q), and an action

for the recovery of land (as it is now called, though it is still

occasionally referred to as an action of ejectment) differs in

no formal respect from any other action. But possession is

still an important feature in it, for the plaintiff cannot sue

unless he is out of possession and it is the right to immediate

possession which he seeks to vindicate (r).

A rule that has been repeatedly asserted is that in an action

of ejectment the plaintiff must recover by the strength of his

own title and not by the weakness of the defendant’s (s), and

since the action for the recovery of land has taken the place

of ejectment the rule has been recognised by both the House

of Lords (t) and the Judicial Committee of the Privy

Council («), and is implied in the Rules of the Supreme

(p) Sometimes the fictitious names were more descriptive: e.g., Fair-

claim V. Sham-title (1762), 3 Burr. 1290.

(g) For the history of the matter, see Holdsworth, History of English
Law, ill, 213—217 ;

vii, 4—23. The best account is in Maitland, Equity
(ed. 1916), 352—3.55; reprinted separately as Forms of Action (1936), 56—59,

(r) Bullen & Leake, Precedents of Pleadings (9th ed. 1935), 45—46.

(s) Lee, C.J., in Martin d. Tregonwell v. Strachan (1742), 5 T. R. 107,

note, is said to have first formulated the rule; S. A. Wiren in 41 Law
Quarterly Review (1925), 145.

(f) Danford v. McAnulty (1883), 8 App. Cas. 456, 460, 462, 464.

tu) Bmmerson v. Maddison, [1906] A. C. 569, 575.
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§ 97. Court (a) which make it unnecessary for the defendant either

by himself or his tenant to plead his title (unless he is relying

upon some equitable right); he need only allege that he is in

possession, and the plaintiff must, if he can do so, positively

prove that his own title is better. But when we ask what

exactly he must prove in order to establish his title, the law

does not appear to require much. It has been said, indeed,

that he must do more than set up the mere de facto possession

which, as we have seen, will usually enable him to sue for

trespass as a tort (b), but this distinction between the action

of ejectment and the action for pure trespass is a tenuous one

in view of other authorities, the most important of which is

Asher v. Whitlock (c), where it was held that, if A takes pos-

session of waste land without any other title than such seizure,

he can maintain ejectment against B who subsequently enters

on the land and who cannot show title or possession in any one

prior to A (d). When, therefore, it is said that A’s former

possession raises only a presumption of title it must be

confessed that this presumption is not easily upset (e).

Jut tertii. Jus tertii .—It has already been noted that the defendant

to an ordinary action of trespass cannot as a general rule set

up the defence of jus tertii (/). Is this rule applicable to the

defendant to an action of ejectment ? As the plaintiff there

must prove his title, it would seem to be a corollary that if

the evidence, whether it appear from the plaintiff’s own case

or be produced by the defendant, shows that some third person

is entitled to the land, the plaintiff ought not to succeed; in

other words, the defendant ought to be allowed to plead jus

tertii. But whether this is the law has been greatly debated

by various writers (g). If, however, we limit ourselves to

what has been actually decided by the Courts, it appears that

jus tertii is a defence. Doe d. Carter v. Barnard (h) is the

leading authority to that effect. True, this decision received a

(a) Ord. 21, r. 21.

lb) Harper v. Charlesworlh (1825), 4 B. & C. 574, 589, 592—594.

(c) (1865), L. 11. 1 Q. B. 1. See, too, Doe d. Hughes v. Dyeball (1829),

Moo. & M. 346.

(d) Appioved by the Judicial Committee in Perry v. Clissoldy [1907]
A. C 73 79

(e) Whale v. Hitchcock (1876), 34 L. T. 136.

(/) Ante, p. 308.

ig) For full discussion of the question, see 41 L. Q. E. (1925), 139—169
(8. A. Wiren), and 56 L. Q. E. (1940), 376—298 (A. D. Hargreaves),
479—482 (Sir William Holdsworth).

ih) (1849), 13 Q. B. 946.
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glancing blow from Cockburn, L.C.J., in Asher v. Whitlock (i) § 97.

and a much harder knock from Lord Macnaghten in Perry v.

Clissold (fc) but the dicta of these learned Judges were obiter,

for in neither of these eases was jus tertii raised, nor indeed

could it have been raised on the facts. Both cases decide no

more than that if the plaintiff in ejectment once had de facto

possession of the land, that raises a presumption of title in his

favour whieh mere subsequent possession of the defendant

will not defeat. Neither of them decides that the plaintiff’s

claim cannot be upset by proof of jus tertii-, indeed, Asher v.

Whitlock implies that it can be.

Moreover, the principle which is supported by jus tertii— I'robably

that the plaintiff must win by his own. strength and not by ^ defence,

his opponent’s weakness—is a sound one. What he is seeking

to establish is ownership of the land and, if it appears to be

in any one else, why should the defendant be compelled to give

up possession to him

}

Against this it has been urged that if

the plaintiff can win (as undoubtedly he can) if he once had

de facto possession and the defendant can show nothing but a

later de facto possession on his own part, then the plaintiff

ought to win in any event because the law greatly respects

possession. But that is a two-edged argument, for if the law

respects possession which the plaintiff once had, why should

it not equally respect possession whieh the defendant now has ?

And it sounds odd to insist that, because C is the real owner

of land, B, who is in wrongful (but legally protected) posses-

sion of it, ought to give it up to A who once had wrongful

possession of it.

Assuming that jus tertii is a defence, there is one exception
jijxception

to its applicability. If B has acquired possession of land from

A, B cannot in an action of ejectment sued against him by A,

or by any person claiming through A, plead that A’s title was

defective: i.e., he cannot set up jus tertii. The commonest

illustration of this is the rule that a lessee cannot dispute the

title of his lessor. This is an instance of estoppel, a rule of

evidence based upon the principle that “ a man’s own act or

acceptance stoppeth or closeth up his mouth to allege or plead

the truth ” (Z). If A lets land to B, B cannot impugn A’s

title in any action brought against him by A, or by any one

(i) (1865), I,. R. 1 Q. B. 1, 6.

(k) [1806] A. C. 73 , 79—80.
(i) Co. Litt. 352a.
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§§ 97, 98. claiming through A; for it would be unreasonable to allow

" him to dispute the title of a man from whom he had the use

and enjoyment of the land. He cannot have it both ways.

If he wishes to pick holes in his landlord’s title, he must

either (i) give up the lands to him ; or (ii) show that the land-

lord has, since the lease began, lost his interest in the lands or

has alienated it to some one else (m); and if B is a mere licensee

of A, and not his lessee, he is a fortiori in no better position (n).

This estoppel is not limited to the relationship of lessor and

lessee. It extends to any one who is sued in ejectment by one

from whom he derived his interest.
“ If a person obtains

possession of land, claiming under a will or deed, he cannot

afterwards set up another title to the land against the will or

deed, though the deed or will did not operate to pass the land

in question ” (o).

S 98. Action for mesne profits.
pro6te.

i L •

The action for mesne profits is another species of the action

for trespass and lies to recoup the plaintiff for the damages

which he has suffered through having been out of possession

of the land. It was all the more necessary because by

Blackstone’s time nothing but a shilhng or some such trivial

sum was usually recoverable in the action of ejectment because

it had been “ licked into the form of a real action ” (p) and

its chief purpose had become the trial of the title to land (q).

If the claimant were successful, he got possession of the land

but no compensation for having been kept out of it. “ Mesne

profits ” refer to the profits taken by the defendant during his

occupancy, but the action for mesne profits was not limited

to the amount of the rental value of the land, but included

also damages for deterioration and the reasonable costs of

getting possession (r).

(m) Everest & StroJe, Estoppel (3rd ed. 1923), Chap. VIH; Williams &
Yates, Ejectment (2Dd ed 1911), Chap. V.

(n) Doe d. Johnson v. Baylup (1835), 3 Ad. & E. 188.

(o) Lopes, L.J., in Dalton v. Fitzgerald, [1897] 2 Ch. 86 , 93.

Another exception to the permissibility of pleading jus tertii is suggested
with some doubt in Salmond. Torts, § 51 (3). “If the defendant's pos-

session is wrongful as against tbo plaintiff, the plaintiff may succeed though
he cannot himself show a good title ” But, assuming that this is law, has it

any necessary connexion with jus tertii ’>

(p) Wilmot, C J.. in Goodtitte v. Tombs (1770), 3 Wils. K. B. 118, 120
(q) Blackstone, Comm, iii, 205.
(rl “ I have known four times the value of the mesne profits given by a

jury in this sort of action of trespass”: Gould, J., in Goodtitle V. Tombs
(1770), 3 Wils. K. B. 118, 121. And sec Doe v. Filliter (18-14), 13 M. &
W. 47, 51—52,
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The Rules of the Supreme Court (s) enable a plaintiff in

an action for the recovery of land to join with it a claim for

mesne profits ; nor, in that case, is it necessary for the plaintiff

to have entered the land before he sues. If he likes to do so,

he can still bring the action for mesne profits separately instead

of joining it with one for recovery of the land, but in that

event he must first enter. For the action is one of trespass;

trespass is a wrong to possession, and until he enters he has

not got it. Note that merely to continue in possession of land

is not trespass : e.g., where a lessee holds over after his lease

has expired; and distinguish from this the mere occupancy

of a licensee which does not amoimt to possession, so that a

licensee who holds over after his licence has ended becomes a

trespasser. When once the plaintiff in the action for mesne

profits has entered, then, by the fiction of trespass by

relation (t), he is deemed to have been in possession during

the whole period for which he claims the mesne profits (u).

It was laid down in an old case that if entry be impossible

because the plaintiff’s title has ended (e.g., by death of the

cestui que vie before the tenant pur autre vie had an oppor-

tunity of entering on the person wrongfully holding the land)

entry is not necessary in order to secure possession by this

relation back of one’s title (a); and this seems to have been

accepted as law (h).

W Ord. 18, r. 2.

(f) Ante, p. 314.

(u) Dunlop V. Macedo (1891), 8 T. Tj. R. 43, containB a brief historical

account of this.

(a) T. B. 19 Hen. VI, fol. 28.

(b) E.g., 2 Eolle Abr., 530 (K.); 15 Vin. Abr. (2nd ed.), 394, and cases

there cited.

§ 98,
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§ 99 .

Definition.

CHAPTER XIII

TRESPASS TO GOODS

§ 99. Trespass to goods is a wrongful interference with the

possession of them.

It may take innumerable forms, such as scratching the

panel of a coach (a), removing a tyre from a car (h), injuring

or destroying goods, or, in the case of animals, beating (c) or

killing (d) them, or infecting them with disease (e). All that

is necessary is that the harm done should be direct and not

consequential (at any rate, as the law understands those terms)

for otherwise the action, if any, must be case, not trespass.

But physical contact is probably unnecessary; for chasing

cattle has been a trespass time out of mind (/) and there is

no reason to think that such chasing signifies actual beating

or that a man is any the less liable for trespass to his

neighbour’s horse by scaring it ofl his neighbour’s land than

by putting a halter on it and leading it off; or for trespass to

his neighbour’s dog by putting poison where it can and does

take it than by thrusting the substance down its throat (g).

Whether the damage done must be substantial (i.e.,

whether the tort is actionable per se) is a matter of some

doubt. According to an old case special damage must be

proved where an animal is beaten (h), but no reason was given

for the decision (i), and there must be many instances where.

(a) Alderson B.. in Fonldes v. Willoughby (1841), 8 M. & W. 538, 549.

(b) G. W. if.. Ltd. T. Dunlop Rubber Co., Ltd. (1926), 42 T. L. E. 376,

693.

(c) Slater v Swann (1730), 2 Stra. 872.

(d) Sheldrick v. Abery (1793), 1 Esp. 55.

(e) Anderson v. Buckton (1719), 1 Stra. 192, carries the point, although
Lord Tenterden, C.J,, disapproved of the case on another gronnd in Daubncy
V. Cooper (1830), 10 B. & C. 830. Cf. Theyer v. Purnell, [1918] 2 K. B.

333, 341.

(/) E.g., Fanner v. Hunt (1610), 1 Brownl. 220; Durant v. Childe

(1611), ibid., 221.

(g) Salmond, Tojts, § 83 (2), and Addison, Torts (8th ed. 1906), 579

—

680, arc to the like effect. The American Corpus Juris, vol. 63 (1933), 892,
seems to cite at least one authority in favour of this view

;
and the American

Eeatatcment of Torts, vol. 1, § 217, Comment (b), regards scaring of
animals to their injury as sufficient.

(li) Slater v. Swann (1730), 2 Stra. 872.
(i) It appears to be the only authority for Street’s view in Foundations

of Liability (1906), i, 16.
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if mere touching of objects like wet paint, waxworks or

exhibits in a picture gallery or museum, be not trespass, then

their possessor would be without a remedy. Such modern
judicial opinion as there is favours Sir Frederick Pollock’s

view that it is trespass (7c).

§ 100. Under the older law a trespasser to the person,

land, or goods of another was liable whether his act were inten-

tional or negligent. That is still the law (apart from inevitable

accident) except as regards accidental harm committed on or

from the highway, for in that event if the defendant were not

negligent he is liable neitherTor negligence nor trespass (ante,

§ 63). With respect to trespass to goods in particular, the

reports down to the early nineteenth century illustrate the

general rule, but in very meagre fashion. One who negligently

killed another’s pigeons (7), or caused his ship to collide with

another vessel (m), or who ignorantly took another’s goods (n)

was just as liable in trespass as if he had done these acts inten-

tionally. Then follows an apparently complete blank in the

reports as to inadvertent trespass to goods, probably because

the injured party preferred the action for the nascent tort of

negligence for reasons which have been already detailed (o),

and now that this tort is fully established he seems to have

forgotten such advantages as the action for trespass still

possesses. But it is there if he wishes to make use of it.

§ 101. As trespass is an interference with possession, it

follows that if the plaintiff were not in possession at the date

of the alleged meddling, he cannot sue for trespass. He may
be able to sue for conversion but, as will be noticed more fully

when we deal with that tort, it is not coincident with trespass.

“ The distinction between the actions of trespass and trover

is well settled : the former is founded on possession ; the latter

on property ” (p).

(fc) Lord Blanesburgh in Leitch li Co., Ltd. v. Leydon, [1931] A. C.

90, 106. So, too, Salmond, Torts, § 83 (4). The American Eestatement of

Torts, vol. 1, § 218, is the other way; there is no liability unless either the

chattel is impaired as to its condition, quality or value; or the possessor

is deprived of its use for a substantial time. But a generous interpretation

is put upon “impairment”; it would probably include blowing your nose

on another man’s handkerchief without his leave {ibid., p. 560).

(l) Br. Abr. Trespass, 63 (a.d. 1373). See, too, 74, 99.

(m) Coveil V. Laming (1808), 1 Camp. 497.

(n) Colwill V. Reeves (1811), 2 Camp. 575.

(o) .inte, § 63. See, too, 49 Law Quarterly Eeview (1933), 362—363,

376—377.

(p) Lord Kenyon, C.J., in Ward v. Macauley (1791), 4 T. E. 489, 490.

§§ 90—101 .

Absence of

intent or

negligence

generally
no excuse.

Possession
essential.
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§ 101 .

Alleged

exceptions.

It is said that there are exceptions to this rule and that

the following .persons can sue for trespass although they had

not possession :— (i) A trustee against any third person who
commits a trespass to trust chattels in the hands of the bene-

ficiary.
.

(ii) An executor or administrator for trespasses

committed to goods of the deceased after his death but before

probate is granted to the executor or before the administrator

takes out letters of administration, (iii) The owner of a

franchise (e.g., a right to take wreck or treasure trove) against

any one who seizes the goods before he himself can take

them (q). But it is questionable whether any of these

exceptions is genuine. The language used in the authorities

relating to the trustee is none too clearj but it indicates that

the trustee has possession of chattels in the hands of the

beneficiary, and not merely the right to possess thern (r). It

does not follow from this that the beneficiary himself cannot

sue, for if he holds the chattels he seems to have joint pos-

session with the trustee (s). Again, the executor and adminis-

trator have long been regarded as having the deceased’s

possession continued in them; when they assume office their

title relates back to his death. They have not merely the right

to possess: they are in possession (t). Similarly, in the case

of the franchise, possession is deemed to be with the owner

of the franchise. In Bailiffs of Ditmvich v. Sterry (u), the

plaintiffs had the right to wrecks at Dunwich and the defendant

took a cask of whisky from a wreck before the plaintiffs could

get it. The defendant was held liable for trespass for “ the

right to the possession draws after it a constructive possession,

which is sufficient to support the action ” (a).

(q) Salmond, Torts, § 83 (6).

(r) White v. Morris (1852), 11 C. B. 1015 ;
Barker v. Furlong, [1891]

2 Ch. 172, a case of conversion, but Bomer, J., approved White v. Morris.

(s) Lewin, Trusts (14th ed. 1939), 642.

(t) Tharpe v. Stallwood (1843), 5 M. & G. 760, 770; Pollock & Wright,
Possession, 146—147.

(«) (1831), 1 B. & Ad. 831.

(o) Ibid., 842; Pollock & Wright, op. cit., 147.
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CHAPTER XIV

CONVEESION AKD OTHER INJURIES TO GOODS
y ’

§ 102. It is impossible to give an intelligible account of

conversion without a historical sketch of the action of trover

which was the remedy for it; nor is trover completely under-

standable without some knowledge of the other actions for

injuries to, or interference with, chattels. These remedies

were, and indeed still are;— (1) Detinue. (2) Replevin.

(3) Trespass, besides (4) Trover. We proceed to consider them
separately.

(1) Detinue .—If A unjustly detains B’s goods, B’s remedy
is detinue. The action is one of the oldest in our law, for it

is traceable to the twelfth century (a). The defendant has

the option of giving up the goods or paying damages. He is

allowed this alternative partly because mediaeval movables

were often so perishable that the Court could not undertake

the responsibility of enforcing their restoration, partly because

the law then regarded all things as having a legal price, and

if the plaintiff got that, he got all that he ought to have (b).

The great drawback to detinue was that the defendant could

defeat the plaintifi’s claim by waging his law, i.e., by getting

a number of compurgators to swear that they believed him to

be oath-worthy although they k^“w nr^thing of the facts of

the case. Nor was detinue of any use if the goods had been

damaged by a bailee who nevertheless restored them to the

bailor (or to his nominee); for the bailee was no longer

detaining anything, and the bailor’s only remedy was an action

of trespass upon the case (c). These disadvantages led to the

almost complete supersession of detinue by trover by devices

which are discussed below.

(2) Replevin .—If A unlawfully takes B’s goods by way of

distress or otherwise, B’s remedy is replevin. This action is

(a) Maitland, Forms of Action (1936), 48.

(b) Ibid., 61—63.
(c) This may be inferred from Choke's argument in Y. B. Hil. 39 Hen. VI,

f. 44, pi. 7. Later authorities are cited m Ames (" 33 Hen. VI ” la a slip

for " 39 Hen VI ”) in Select Essays in Anglo-American Legal History, in,

441, and Holdsworth, Hist, of English Law, ih, 350—351.

§ loa.

Historical.

Detinue.

Replevin
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§ 102 .

Trespass.

Trover and
conversion.

also one of venerable origin and was very important in the

Middle Ages, but by its very nature it was incapable of much
expansion, and by 1770 the wider scope of trover had

led to its use as an alternative—and something more—to

replevin (d).

(3) Trespass.—The action of trespass to goods was con-

sidered in Chapter XIII, and the point to emphasise is that it

has always been a wrong to possession, and does not necessarily

involve any assertion of a right to deal with the goods or any

appropriation of them. If there were a taking of them, then

the remedy was trespass de bonis asportatis and possibly trover

might lie; if there were injury, but no taking, trespass would

still lie, but not trover unless the possessor’s title were called

in question (e).

(4) Trover and Conversion (/).—The essence of conversion,

the wrong for which trover was the remedy, is calling in

question the title of another person to goods. It is dealing

with them in such a way as to deprive the person entitled to

them of their use and benefit, or it may consist in an absolute

denial of his right to deal with them even though there be no

physical interference with the possession of them.

Trover came into our law later than the other remedies

just mentioned. Some such remedy was urgently needed.

Detinue did not apply at all to taking goods but was limited

to keeping them and moreover it could be stultified by the

licensed perjury known as wager of law. Replevin was almost

confined to wrongful distress. ^^Trespass was a wrong to

possession, not to tne light to possess.

The history of trover has been well told and at length by

several experts (g) and we need do no more than give a bare

outline of it here. It began as an action of trespass upon the

(d) Maitland, op. ciL, 61; Holdswortb, op. cit., iii, 285—287.

(e) Many modern cases show tins. Br. Abr. Trespass, 63 (a.d. 1373)

will serve as an early illustration.

if) The chief literature on the history of the topic is in Holdswortb,

op. cit., iii, 350—351, 283—287, 430, 581—584; vii, 403—513; viii, 466—468;

ix, 42; Pollock Sc Wright, Possession, Index "Conversion”, "Trover";
Ames, History of Trover, Essays in Anglo-American Legal History, iii, 417-

445; Disseisin of Chattels, ibid., 549—590; Street, Foundations of Legal

Liability, i, 231, 262; Salrnond, Trover and Convulsion, 21 L. Q. E. (1905),

43—54; Bordwell, Property in Chattels, 29 Harvard Law Eeview (1913

1916), 374—394, 501—520; G. L. Clark, Test of Conversion, 21 Harvard

Law Review (1907—1908), 408—415; Williams’ Saunders, 47 (note to Wil-

braham v. Snow); Salmond, Torts, § 71; Edward H. Warren, Trover and

Conversion (1936, Cambridge, Mass.).
Ini See last note.
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case in which it was alleged that the defendant had converted

the plaintiff’s goods to his use. The first instance of such an

allegation was in 1479 (h). Then hy 1547 a series of fictions

had considerably expanded the action. It was alleged (i) that

the plaintiff was possessed of the goods; (ii) that he

accidentally lost them; (iii) that the defendant found them;

(iv) that the defendant converted them to his own use (i).

The losing and finding might be pure fictions, but the

defendant was not allowed to deny them. And so this action

of trover became the remedy for a new tort—conversion.

Nineteenth century legislation swept away these fictions

and the action of trover has become the action for conversion.

One of its remarkable developments historically was that con-

version included not only appropriation to one’s own use, but

also disposition of the goods to another person and indeed any

dealing with them in a manner adverse to the plaintiff and

inconsistent with his right of dominion (fc). Still more notable

was the way in which it encroached upon the spheres of

detinue, trespass and replevin. The difficulty in extending it

to cases covered by detinue was this. Conversion could be

committed only by a positive act—misfeasance. Now detinue

lay where a man was in possession of goods and refused to

give them up. Could it be said that such a mere refusal was

a positive act ? The line between misfeasance and non-

feasance is apt to be a fine one, and the Courts, after some

hesitation, took advantage of this and held mere refusal

to re-deliver to be conversion unless, of course, it were

justified (i). Detinue wilted considerably under this treat-

ment and it was not until the abolition of the unpopular wager

of law in 1833 and other procedural reforms in the early

nineteenth century that it revived somewhat.

As to the action of trespass, there was a certain amoimt

of give and take between it and trover, and at one time it

looked as if any “ asportation ” (or moving) of property might

be regarded not only as trespass to it but also as conversion of

it. But this mischievously wide doctrine which would have

made a scratch upon the panel of a coach a conversion of the

(h) Y. B. Hil. 18 Edw. IV, f. 23, pi. 5.

(t) Eastall, Entries (1596), 4b—5a.

(/£) Pollock, Torts, 286.

(1) Holdsworth. op. cit., vii, 405—416.

§ 102 .
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§§ 102, 103.

Present law.

(1) Detinue.

What must
be proved.

whole vehicle (?n) is certainly not law now, if it ever was (n).

As to replevin, it has long been settled that trover is an

alternative to it. This was undoubtedly stretching a point,

for wrongful distraint of goods is not a denial of the owner’s

title to them, since the goods are reckoned to be in the custody

of the law (o).

We can now state the present law as to these various

remedies.

§ 103. Detinue.

As has been stated, this is the wrongful retention of the

possession of a chattel. A good deal of the modern litigation

with respect to it concerns the recovery of title deeds to

land (p), but it is by no means confined to that. It does not

matter how possession of the chattel was acquired; it may
have been by a bailment and then the bailee is liable in detinue

if he holds over after the bailment is determined, or it may
be by finding and then the finder is liable if he wrongfully

refuses to give up the chattel to the owner, or it may be any

other mode of acquisition.

The plaintiff must prove, first, that he is entitled to

possession of the chattel and, secondly, that the defendant

detained it after demand had been made for its restoration (q).

It is no defence that the defendant has not got possession if

he once had it and improperly parted with it: e.g., where an

auctioneer mistakenly deUvers an article to X which he has

in fact sold to Y (r); so, too, if the defendant carelessly lost

I
it.; bui. acciGciiral j^vxuses him (5).

A good defence is that the refusal to deliver was not an

unqualified one but was subject to a reasonable condition

that the plaintiff’s claim should be verified. This is especially

so with respect to property that has been lost or stolen and

has come into the hands of an innocent defendant. He is

not liable in detinue, or indeed in any action, merely because

he meets the plaintiff’s demand by saying that he must make

(m) Aklerson, B., in Fonldcs v. Willoughby (1841), 8 M. & W. 540, 549.

(n) Holdsworth, op. cit., vii, 414—421.

(0) Ibid., lii, 28G, note 8; vn, 41.5—410.

(p) See the cases in Hoscoe, Evidence m Civil Actions (20th ed. 1934), ii,

1007—1008.

(g) Gledstane v. Hewitt (1831), 1 Cr. & J. 565, 570.
(r) Jones v. Dowle (1841), 9 M. & W. 19.

(«) Reeve v. Palmer (1858), 5 C. B. (N.s.) 84; Roux v. Wiseman (1857),
1 P. & P. 45.
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inquiries which any reasonable man would make; indeed, he

would be taking foolish risks if he did otherwise (t).

Jus tertii is generally no defence to a bailee who is sued in

detinue by his bailor, for a bailee is estopped from disputing

his bailor’s title. To this there are two exceptions: first, if he

has been evicted by title paramount, i.e., if the article bailed

to him has been taken from him by the true owner (u);

secondly, if he is defending the action on behalf and by the

authority of the true owner (a). There is no direct decision

that jus tertii is a good defence where the defendant is in

possession of goods otherwise than by bailment, e.g., by

finding, but as the burden of proving his title is on the plaintiff.^

it is conceived that it would be a good defence ; that is the rule

in conversion and the argument is equally strong where the

defendant merely detains the goods.

If the plaintiff is successful in detinue, the judgment is that

he recover either the goods or their value and in any event

damages for their detention (6); but as the gist of the

grievance is mere unlawful detention, the damages will be

nominal unless the plaintiff prove that he has suffered special

damages (c); thus, where railway scrip was detained and its

market price rose between the demand for its return and the

order for its restitution, the increase in value was taken into

account (d). Whatever may be the reason for the defendant’s

refusal to return the goods, their value must be assessed as at I

the date of the verdict or judgment in favour of the plaintiff,

and not as at the date of the defendant’s refusal (e). This

rule also applies to damages for conversion, but if the plaintiff

knew or ought to have known at an earlier date of the

defendant’s actual or threatened conversion or detinue, and

took no steps then to recover the goods or to sue for conversion

or detinue of them, the damages will be the value of the goods

at that earlier date and not at the date of the judgment (/).

(t) Olayton v. Le Roy, [1911] 2 K. B. 1031.

(u) This is the result of Slielbunj v. Scotsjordr (1603), Yelv. 22; Biddle

V. Bond (I860), 6 B. & S. 225, 233; Rogers, Sons d; Co. V. Lambert it Co.,

[1891] 1 Q. B. 318, 328.

(0) Rogers’ Case, last note; Blaustein v. Malta i^.Co.
, [1937] 2 K. B.

142, marks the limits of this exception and of the doctrine of jus tertii itself.

(b) Annual Practice, Appendix F; Forms of Jildgment, No. 2a (ii)

;

Peters v. Heyward (1623), Cro. Jac. 682. •
”

(0) Anderson V. Passman (1833), 7 C. & P. 193.

(d) Williams v. Archer (1847), 5 C. B. 318.

(e) Rosenthal v. Alderton iC Sons, Ltd., [1946] K. B. 374.

(f) Sachs V. Miklos, [1948] 1 A. E. It. 67.

§ 103.

Jus tertii

in detinue.

Judgment.
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§§ 103, 104. Until the Common Law,^ Procedure Act, 1854 (g), the

defendant always had the right to keep the article if he

paid its value, but the Court was empowered by that Act to

use its discretion in ordering restitution of the property, and

that power is now general and is not limited to detinue : it is

enforced by a “ writ of delivery ” (k). But this remedy, in

view of its drastic character, is not granted if damages would

be adequate compensation, and they are adequate for any

ordinary article of commerce of no special value : e.g., an

ordinary piano (i).

Detinue is distinct from the action for conversion in that

the latter is never available for mere detention without any

wrong to the plaintiff’s title; if the defendant’s detention

is accompanied by an assertion of title on his own part, then

he may well be suable in conversion as well as in detinue.

' Detinue differs from the action for trespass to chattels, because

the latter does not necessarily involve detaining the chattel

at all; a blow to it will suffice. But if the trespasser carries

off the chattel, he may be liable in detinue as well as in

trespass.

Replavin. § 104. Replevin.

By far the commonest use of replevin is where goods have

been w'rongfully seized by way of distress. Indeed, Coke (j)

and Blackstone (k) thought that it had no other use, but there

is enough show of Common Law authority to make it applic-

able to the recovery of property taken otherwise than by

distress (!), although it is very rarely so employed; and now

there is statutory warrant for its general application in the

County Courts Act, 1934 (?ti).

The procedure in the action is to apply to the Registrar of

the County Court, who will see that the goods alleged to have

been wrongfully taken are restored to the plaintiff on his giving

security to prosecute an action of replevin in the County Court

(g] 17 k 18 Yict. c. 12-5, s. 78, .

(Ii) Rules of the Supreme Court, Order 48. rule 1.

(i) Whiteley y. Hill. [19181 2 K. B. 808, 819.

()) Co. Litt. 145b.
(k) Comm., iii, 146.

(/) Coleridge, J.’s judgment in Mennie V. Blake (1856), 6 E. & B. 842,

846—850; Lord Ellenborough, C.J., in Doie v. Wilkinson (1817), 2 Stark

287, 288.

(m) 24 & 25 Geo. 5, c. 53, ss. 101—103, replacing the County Courts Act,

1888 (51 & 52 Vict. c. 4.3) ,
ss. 133—136.
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or in the High Court (n). Thus the plaintiff gets the benefit

of having his goods without being obliged to wait until it is

decided whether he is entitled to them or not, and the

defendant is sufficiently protected by the security which will,

of course, be forfeited to him if the distress is shown to be

lawful.

Replevin is not available unless the taking of the goods is

a trespass, for the allegation in the old pleadings was that the

defendant “took and detained” the goods; hence it wUi notj

lie against a carrier who detains them, for he is in possession

already; detinue or trover may, however, lie against him (o).

§ lOS. Trespass to goods.

No more need be added here to what was said in §§ 99—101

on this topic except to emphasise the distinction between

trespass and conversion. In the first place, it is true that in

many instances the same facts may constitute both torts, as

where a man steals my goods, for he has committed trespass

by meddling with my possession, and conversion by appro-

priating something of mine for his own purposes and thus

interfering with my title to the goods, i.e., with my right to

possess them. But interference with possession and with

nothing else cannot be conversion. Secondly, if the plaintiff

had not possession of the goods, trespass to them cannot be

committed against him; on the other hand, conversion may
possibly be committed where the plaintiff has bare ownership,

,

but not possession, e.g., where a bailee misappropriates goods

bailed to him ; and it is also possible where, though the plaintiff

had possession, yet the defendant never disturbed it, as where

he does some act amounting to an absolute denial of the

plaintiff’s title (p). Thirdly, the measure of damages is

different, for in conversion it is usually the full value of the

goods, while trespass may be of sueh a trivial character that

damages may be merely nominal.

§ 106. Conversion (q).

We have now cleared the way for an analysis of the present

law of conversion. The tort may be defined as any act in

(n) Annual County Courts Practice, note on s. 101 of Act.

(o) Galloway v. Bird (1827), i Bing. 299; Mcnnie v. Blake (1856), 6

E. & B. 842.

(p) Oakley v. Lyster, [1931] 1 K. B. 148.

(?) For a monograph on the Anglo-American law, see Professor E. H.
Warren, Trover and Conversion (1930); for American law in particular, see

§§ 104—106.

Trespass to

goods.

Conversion
defined.
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§§ 106
, 107 .

Title of

plaintiff.

Examples
of right to

possess.

relation to the goods of a person which constitutes an unjusti-

fiable denial of his title to them.

§ 107. Title of plaintiff.—What kind of right to the goods

must the plaintiff have in order that interference with it may

amount to conversion ? The answer is that he can maintain

the action if at the time of the defendant’s act he had

(1) ownership and possession of the goods; or (2) possession

of them; or (3) an immediate right tc) possess them, but

without either ownership or actual possession (r) : but in this

third case he will lose his action if the defendant proves that

the title to the goods is in some third party. This seems to

be the law, but it can be elicited only fri^m a great confusion

of terminology in the reports. Thus it is said in several cases

that the plaintiff must have “ a right of property in the thing

and a right of possession ” and that unless both these rights

concur the action will not lie (s). If right of property ”

means “ ownership ”, this might lead one to infer that no

one can sue for conversion except an owner in possession at the

date of the alleged conversion. But that is not so, for a bailee

has only possession and not ownership (which remains in the

bailor), and yet the bailee can sue a third party for con-

version (t). And, as we shall see (§ 108), the rules as to

jus tertii show that, in general, one who has mere possession

at the date of the conversion can sue, and that even one who

has a right to possess, and nothing morej can do so provided

no jus tertii be proved by the defendant.

There is no need to enlarge upon (1) ownership and pos-

session, or (2) possession, for possession was analysed in

Chapter XII. But (3) the immediate right to possess must be

briefly examined. A reversionary owner out of possession

certainly has not got it, e.g., a landlord of premises let together

with furniture to a tenant whose term is still unexpired; if

the furniture is wrongfully seized by the sheriff, it is the tenant

65 Corpus Juris, 1—178; cf. American Eestateincnt of the Law of Tort,

Vol. I, Chaps. 9, 10,

(r) The definition of Atkin, .1., in Lancashire and Yorks. Ry. V. Mac-

Nicoll (1919), 88 L. J. K. B. 601, 605 (adopted by Scriitton, L.J., in Oakley

V. Lyster, [19,31] 1 K. B. llS, 153, and by Lord Porter in Caxton Publishing

Go.. Ltd. V. Sutherland Piiblishmy Go., Ltd., [1639] A. C. 178, 201

—

202 )

needs extension to include No. 3, .supra.

(s) Gordon v. Harper (1796), 7 T. E. 9, 12; Bloxam V. Sanders (1825),

9 B. & C. 941, 950: Owen v. Knight (1837), 4 Bidg. N. C. 54, 57; Bradley
V. Copley (1846), 1 C. B. 685

(t) Burton v Hughes (1824), 2 Bing. 173.
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and not the landlord who can sue for conversion (u). Again,

a servant in custody of his master’s goods (e.g., a butler with

respect to the plate) has not possession of them, for it is con-

structively in the master. But if the master has made him a

bailee of them so as to vest him with exclusive possession,

then, like any other bailee of this sort, he has it; so, too, if

goods are delivered to him to hand to his master, he has

possession of them until he has done some act which transfers

it to his master; e.g., a shop-assistant has possession of money
paid to him by a customer until he puts it in the till (n). Up
to that moment the master has only the right to possess.

These examples are tolerably plain, but it must depend to a

large extent on the facts of each case whether the law will

attribute to a person the immediate right to possess. A bailor

has it against a mere bailee at pleasure. In Manders v.

Williams (a), brewers supplied porter in casks to a pubUcan

on condition that he returned the empty casks; held, they

could maintain trover against a sheriff who took the casks in

execution for the publican’s debts, for directly they were

emptied the right to immediate possession was in the brewers,

the publican becoming a mere bailee at will (h). So, too, if

furniture dealers transfer furniture on the hire-purchase system

to X with an express proviso that the hiring is to terminate

without any notice if the goods are taken in execution for debt,

they can sue the sheriff in trover if he levies execution on

them (c). Not that every disposition of furniture on this

system constitutes conversion; the terms of the agreement

must be scrutinised (d) and furniture dealers, if they wish to

protect themselves, must draw their contracts with some

minuteness as to forfeiture of the hirer’s interest (e).

In a simple bailment, i.e., one which does not exclude the

bailor from possession (e.g., loan of a bicycle to a friend), an

action for conversioji against a third person is maintainable

(u) Gordon v. Harper (1796), 7 T. E. 9,

(v) Clerk & Lindsell, Torts. 122, 440, where (ho general denial of possession

to a servant is regarded as an anomalous survival. The rule has certainly

veered round since Tudor times : Pollock & AVright, Possession, 59—60.

(a) (1849), 4 Ex. 339.
(b) Distinguish Bindley v. Copley (18'l.5), 1 G. B. 635, where, upon the

construction of a bill of sale, demand was held to be necessary to confer

the immediate right to possess.
(c) Jelks V. Hayward, [1905] 2 K. B. 460.

(d) Whiteley, Ltd. v. Htlt, [19I3J 2 K. B 868.

(i) W. Gr. Earengcy, Hiro l’urehase (2nd cd. 1938), 70 ct seq.

§ 107 .
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§ 107. by either bailor or bailee (/); by the bailee because he is in

possession, by the bailor because it is said that his title to the

goods draws with it the right to possession, that the bailee is

something like his servant and that the possession of the one is

equivalent to that of the other (g). Nor is it material to the

bailee’s right of action that he is not liable over to the bailor

for the third party’s injury to the goods (h); but the latter

cannot be made liable twrice over and if he has been cast in

damages to the one, he cannot be sued by the other (i).

A buyer of goods can sue the seller or a third party for

conversion if he has ownership of the goods even though he

has not yet got possession of them; but he cannot do so if

ownership has passed to such third person by reason of some

exception to the rule nemo dat quod non habet, e.g., by bona

fide purchase for value in market overt (k).

A person who is entitled to the temporary possession of a

chattel and who delivers it back to the owner for a special

purpose may, after that purpose is satisfied and during the

existence of his temporary right, sue the owner for conversion

of it (1); a fortiori he can sue any one else.

One co-owner of property can sue the other for conversion

only if the wrongful act amounts to destruction of the property

or to complete exclusion of the plaintifi from it. In Nyberg

V. llandelaar (m), there was held to be such complete

exclusion when A and B were co-owners of a gold enamel

box and A entrusted B with its possession to take to an

auctioneer for sale and B, instead of doing so, pledged the

box with C as security for a debt of B.

.(/) NicoUs V. Bastard (1835), 2 C. M. & E. 659; 5 L. J. Ex. 7.

(ff) Williams, Personal Properly (18th ed. 1926), 59; Maiiders v. Wil-

liams (1849), 4 Ex. 339, 344 (per Parke, B.). The extension of remedies to

the bailor was a gradual process (Holdsworth, Hist, of English Law, iii,

348—-349), nor has any adequate explanation been offered why he should
retain the “ special property ” in the goods which gives him a right to sue

a third party for conversion; but, bowe\er that may be, it was recognised
that he could sue trover as early as 1471: Y. B. IVTich. 12 Edw. IV, f. 12a,

per Brian, C.J., C.P.
(h) The Wmhficld, [1902] P. 42.

(i) Bacon, Abr. (7th cd. 1832), vii, 805. Eastern Construction Co., Lid.
V. National Trust Co., Ltd., [1914] A. C. 197, 210.

(li) See, too, Chalmers, Sale of Goods (11th ed. 1931), 136—137. Note
that if the goods remain in the seller’s possession subject to his lien for their
unpaid price, the buyer cannot sue a wrongdoer for conversion : Lord v.

Price (1874), L. R. 9 Ex. 54.

(?) Roberts v. Wyatt (1810), 2 Taunt. 268.
(m) [1892] 2 Q. 13. 202.
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§ 108. Jus tertll.

As said above, it is quite possible for one M^ho had only a
, ,

right to possess at the date of the conversion to bring an
action for it, subject to his being met by a plea of ivs tertiij

i.e,, that some third party has a title superior to his own.
It is necessary to examine more fully the extent of this plea.

(1) Where the plaintiff was in possession at the time of the Not available

eonversion, the defendant cannot set up jus tertii. In Armoru
T\ 1 \ ” possessor.

V. Uelamtrie (n), a chimney-sweep’s boy found a jewel and
handed it to a goldsmith’s apprentice to value. Under
pretence of weighing it, he extracted the jewel from its setting

and offered the boy the setting and lid. for the jewel. The
boy took the first and refused the second and sued the gold-

smith in trover. The defence that the boy was not the owner
of the jewel was held to be bad; for the boy had possession of

the jewel when he handed it to the apprentice nor did his

parting with it for this particular and temporary purpose

amount to parting with the possession which he had acquired

by finding (o). Later authorities are to the same effect, and^

the rule that “ against a wrongdoer possession is a title ” and
(

that possession raises a presumption of ownership is a very \

sensible one in the interests of the peace and quiet of the com-

munity (p). An exception to the rule that jus tertii is not

pleadable against a possessor occurs where the defendant
“ claims under it ” (q), an expression which seems to mean
that the defendant can set up the right of a third person if he

j/

has the authority of that person to do so (r).

(2) Where the plaintiff was not in possession at the time

of the conversion, i.e., where he had only the right to possess,

jus tertii can be pleaded by the defendant. In Leake v.

in) (1721), 1 Stra. 505.
(o) The case itself docs not show this, hut it, is to be inferred from the

facts of it, and it was assumed to be so by the C. A. m The Winkjield,
[1902] P. 55. See, too, 1 Smith L. C. (13th ed. 1929), 393—394,

(p) Lord Camiibell, C.J., in Jeffries v. G. W. Ry. (1856), 5 E. & B. 802,
805; Northam v. Bowden (1855), 11 Ex. 70; GIcnwoad Lumber Co., Ltd. v.

Philh-ps, [1901] A. C. 405, 410

(?) Collins, M.H., in The Winlifiehl, [1902] P. 42, 54.
(r) A neat decision on the point in conversion is iintracoable, but dicta

indicate that it is the law : c.?.. The Jupiter (No. 3), [1927] P. 122, 137,
254. The cases usually cited arc on estoppel as between bailor and bailee.

Two other exceptions lo tin; iiile about jus lertn are ^jiven in Salmond,
Torts, § 76 (9), but for one (f lliem no authority is cited, and Easterii Con-
struction Co , Lid. V. National Trust Co., Ltd., [mi] A. C. 107, 210,
which IS given fur the other, does not support it, for there the deieiidant was
pleading jus sui, not jun tcrin.

Available

against non-
possessor.
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§ 108 .

Except
against
bailor.

Loveday (s), A bought goods of B and allowed B to remain

in possession. B became bankrupt. B’s assignees in bank-

ruptcy made no claim to the goods and B still remained in

possession of them. Later, the sheriff seized and sold them

under a writ of fieri facias against B and handed the proceeds

to B’s assignees. A sued the sheriff in trover. Held, the

sheriff might set up the assignees’ title.

Why is jus tertii pleadable here and not where the plaintiff

was in possession ? The explanation is historical. If the act

constituting conversion of the chattel also amounted to dis-

possession of the plaintiff, he had the same advantages in suing

trover as if he were suing in trespass, and one of these

advantages was (and still is) that the possession which the

plaintiff had at the moment that the thing was taken from

him is a good title against a wrongdoer. But if the plaintiff

were out of possession, then no act of conversion could also

be an act of trespass, for trespass is a wrong to possession;

the plaintiff must rely upon conversion alone, and as conversion

infringes the plaintiff’s title to the chattel, it is only fair that

the defendant should be allowed to prove that the title is in

some one else (t).

In one case, however, jus tertii is not pleadable even where

the plaintiff has only a right to possess. A bailee, if sued by

his bailor, is estopped from denying the plaintiff’s title,

although, of course, he may have some other defence. For

the bailor, when he delivers the goods to the bailee, is regarded

as representing to him that he may safely accept them and, on

that representation, the bailee is deemed to promise to

redeliver them. Having thus acknowledged that he holds the

goods on the bailor’s account, he cannot blow hot and blow

cold by denying the bailor’s title (m); but he can do so if he

has been evicted from the goods by some one having a title

paramount to that of the bailor (a), or if he is defending the

action on behalf, and by the authority, of some third person.

If he is subjected to competing claims by the bailor and some

third party, he can escape the quandary by interpleader

is) (1842), 4 M. & Cl. 972.
(i) Pollock & Wright, Pos.session, 91— 92, Cf Holdsworth, Hist, of

English Law, vii, 42-1—430.
(n) Ross V. Edwards (189.5), 73 L. T. 100, 101. The rule is old enough '

e.g., Martyn, J., refers to it in Y. B. Pasch. 7 Hen. 6, f. 22, pi. 3.

, (a) Ross V. Edwards (last note); Biddle v. Rond (186,5), 6 B. & S. 225;
distinguished in Blauslein v. Mallz iC Co., [1937] 2 K. B. 142.
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proceedings which enable him to drop out of the litigation and ) §§ 108 , 109 .

leave the other two to fight it out between themselves (b).

It may be noted here that, quite apart from bailee and

bailor, it is possible for a defendant in conversion to be

estopped from denying that he has committed it, e.g., where

he has made some negligent misrepresentation with respect

to his title to the goods and the plaintiff has acted upon

it and has thereby suffered damage (c); but cases of this sort

belong to the rules pecuUar to estoppel which cannot be

detailed here (d).

§ 109. What ooqstitutes conversion. What con-

stitutea
There can be no conversion unless the defendant’s conduct conversioa.

in relation to the goods amounts to an unjustifiable denial (e)

of the plaintiff’s title to them, or an assertion of a right

inconsistent with that titles

It is possible for you to commit conversion of my goods

by wrongfully (i) taking possession of them, or (ii) abusing

possession of them when you have already got it, or even

(iii) denying my title to them, although you have never had

possession at all, provided your denial is absolute.

(i) As to taking possession of them, that by itself will not '(i) Taking

always be conversion. If I snatch your hat from your head

and throw it at another person, that is trespass to your hat /

but it is not conversion, for I am not questioning your title to

it. But if I take it from you with intent to steal it, that is

conversion as well as trespass. Hence, although trespass and

conversion often coincide, Fouldes v. Willoughby (/) furnishes

another illustration that this is not always so. A and his

horses had embarked on B’s ferry-boat. Some dispute arose

between A and B before the boat started and B requested A
to remove the horses. A refused to do so, whereupon B put

them ashore and A, as he declined to leave the boat, was

(h) Buies of the Supreme Court, Order 57.

(c) Seton V. Lafon. (1887), 10 Q. B. D. 68.

id) They have been put under a rubric “ Conversion by estoppel ” in

Salmond, Torts, § 75, but the phrase is rather dangerous, for it tends to

obscure the fact that estoppel is only a rule of evidence, not a cause of

action : Everest & Strode, Estoppel (3rd ed. 1923), 1—2; the learned editor

of Salmond admits this: Torts, p. 299, note {z).

ie) The denial is not necessarily justifiable merely because the goods
have come into the defendant's possession under an illegal contract between
himself and the plaintiff: Bowmakers, Ltd. v, Barnet Instruments

^
Ltd.,

[1945] K. B. 65.

if) (1841), 8 M. & W. 640 (W. Cases, 137).
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§ 109, carried across the river. It was held that B’s act, although

it might have been trespass to the horses, was not conversion

of them, for, far from interfering with A’s title to them, B had

throughout the transaction recognised it (g). So, too, if you

f,shift my bicycle from a public stand for cycles in order to get

at your own, and forget to replace mine so that it is stolen

by some one, that may be trespass, but it is not conversion (h).

(ii) Abusing (ii) Abuse of possession which the defendant already has
possession. take many forms, such as sale accompanied by delivery

of the plaintiff’s goods or their documents of title to another (i),

pawning them (A), or otherwise disposing of them. So, too,

destruction of them or altering their nature. If I make an

omelette of your eggs or a statue out of your block of marble,

that is conversion. The question to whom the omelette and

the statue belong is another matter, and Sir John Salmond (1)

pointed out that the attempts of the older lawyers to transplant

the Roman Law of specipcatio, confusio and the like to our

system are of small practical use at the present day. and that

the better method of solving the question is to split it into.

“ Who owns the newly created thing ? ” and “ Who is entitled

to possession of it ? ” The probable answer to the first inquiry

is that ownership of material is unchanged by alteration of it;

to the second, that the Court will use its discretion in making

an order for specific restitution and will award the thing to him

whose interest is the more substantial, on condition that he

pays the value of the other’s interest. Thus, the statue would

be awarded to the sculptor. Where the article is perishable,

like an ice or an omelette, recovery of its value can be the only

remedy.

(iii) Denying (iii) Conversion by mere denial of another’s title to his

property is illustrated by Oakley v. Lyster (m). A, the tenant

of Blackacre, let three and a half acres of it to B to enable

B to dump material on it, pending sale of the material. While

B’s tenancy was in existence C acquired the freehold of

Blackacre, used some of the material dumped on the three

(g) 8 M. & \V. 549. So, too, Price v. Helyar (1828), 4 Bing. 597, 601.

(h) Cf. Bushel v. Miller (17181, 1 Sira. 128.

(t) Hollins V. Fowler (1875), D. R. 7 H. L. 757.

(k) Parker v. Godin (1728), 2 Stra. 813.

(!) Torts, § 88 (3).

(m) [1931] 1 K. B. 148 (W. Cases, 140). Cf. Askhy v. Tolhurst, [1037]
2 K. B. 242 (car-park allendanl innocently allowed A to take away B’s car;
held, not to be conversion).
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and a half acres and, in a letter to B, asserted ownership over

the whole of the material. The Court of Appeal held that C
had committed conversion even with respect to that part of

the material of which he had never been in possession. But^

the denial of the plaintiff’s title must be absolute. . In England

V. Cowley (n), a landlord was held not to have eommitted

conversion by merely telling the plaintiff, who held a bill of

sale over the tenant’s goods, that they were not to be removed

until the tenant’s arrears of rent had been paid. “ It is not

enough that a man should say that something shall not be

done by the plaintiff; he must say that nothing shall” (o);

otherwise it would be conversion if one were to say to a man
about to take his pistol out of a drawer in order to fight a duel,

“ You shall not take it ” (p).

Finding.—The popular saying that “ Finding is keeping ”

is a dangerous half-truth, which needs a good deal of expansion

and qualification to make it square with the law.

A finder of a chattel has such a title as will enable him to

keep it against every one, with two exceptions;

(1) The rightful owner. Far from getting any title against

him, the finder, if he appropriates the chattel,^ not only

commits the tort of conversion but is also guilty of the crime

of stealing if at the time of appropriation he knows or has

reasonable grounds for believing, that the owner can be found,

and does not believe ihat the owner had abandoned the

chattel (q).

(2) If the rightful owner makes no claim, it is doubtful

how far the possessor of the land on which the chattel is found

has a title superior to that of the finder.

It will be recollected that, in Armory v. Delamirie (r), the

chimney-sweep’s boy was held to have a sufficient title to the

jewel, which he had found, to enable him to maintain trover

against the goldsmith to whose servant he had handed it for

purposes of valuation. Now, no claim was made by the owner

of the house in the chimney of which the jewel was presumably

(n) (1873), I,. B. 8 Rx. 126.

(o) Bramwell, B., ibid., at p. 130.

(p) In 47 Law Quarterly Review (1031), 168—171, Professor Goodhart
adversely criticises Oakley v. Ly.iter and urges that, while the conduct of

the defendant might have been the tort of slander of title, it is doubtful

whether it was really conversion.

(q) Cartwriqlit v. Green (1803), 8 Ves. Jim. 406; Merry v. Green (1841),

7 M. & W. 623. Kennv, Criminal Law (15th cd. 1936), 244—245.
(r) (1721), 1 Stra. 505. Ante, p. 353.

§ 109.

Finding.
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§ 109. found (s). But if he had made such a claim (assuming, of

course, tha’t he was not the owner of the jewel) would it have

been successful ? Certainly not against the true owner. But

would he have been entitled as against the finder ? The

answer to this is uncertain, but the principles of it may,

perhaps, be extracted from a passage in Pollock and Wright,

Possession in the Common Law, and from a dictum of Lord

Russell, C.J., in South Sta^s Water Co. v. Sharman.

According to Pollock and Wright (p. 41) :
“ The possession

of land carries with it in general, by our law, possession of

ever5d;hing which is attached to or under that land, and in

the absence of a better title elsewhere, the right to possess

it also. And it makes no difference that the possessor is not

aware of the thing’s existence. ... It is free to any one who

requires a specific intention as part of a de facto possession

to treat this as a positive rule of law. But it seems preferable

to say that the legal possession rests on a real de facto pos-

session constituted by the occupier’s general power and intent

to exclude unauthorised interference ”. This passage was

made the ratio decidendi in South Staffs Water Co. v.

Sharman (f), where the plaintiffs employed the defendant to

clean out a pool on their land and in doing so he found two

gold rings in the mud. Their owner was untraceable, and it

was held that the plaintiffs were entitled to them. Lord

Russell, C.J., said: “The general principle seems to me to

be that where a person has possession of house or land, with a

manifest intention to exercise control over it and the things

which may be upon or in it, then, if something is found on

that land, whether by an employee of the owner or by a

stranger, the presumption is that the possession of that thing

is in the owner of the locus in quo ” (m). Ten years earlier it

had been held, in Elwes v. Brigg Gas Co. (a), that the title to

a boat 2,000 years old embedded in the plaintiff’s land was in

him, and not in the defendants, who were lessees of the land

and who had discovered the boat in excavating the land for

the purpose of constructing a gasometer; for the plaintiff

“ was in possession of the ground, not merely of the surface,

but of everything that lay beneath the surface down to the

(s) The report does not state where it was found.
(t) [18961 2 Q. B. 44, 46—47.
(u) Ibid., 47.

(a) (1886), 33 Ch. D. 562.
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centre of the earth, and consequently in possession of the

boat” (6). The lease had not conferred upon the defendants

possession, but only a licence to remove the excavated soil.

The law, then, seems to be that, where things are foundjn or

upon land and their owner is untraceable, the possessor of the

land is presumed to be the possessor of the things; but that

this presumption is rebuttable by evidence that the possessor

had no manifest intention to exercise control over the things.

Thus, if A gives the public permission to use his park as a

pleasure-ground and a member of a picnic party there throws

away a half empty sardine tin which is found and appropriated

by a member of another picnic party, the latter ought to get a

good title to the tin, for it would be absurd to hold that A is

in possession of an article which, if he were aware of its

existence, he would probably repudiate as noxious rubbish.

The still earlier case of Bridges v. Hawkesworth (c) is by no

means easy to reconcile with the principle just stated. There

the plaintiff entered the defendant’s shop on business and

picked up from th^ shop floor some bank notes dropped by an

unknown person. Until then, the defendant did not know the

notes were on his premises. The plaintiff handed them to the

defendant to see if the owner could be traced. He could not,

and it was held that the plaintiff was entitled to maintain

trover for the notes against the defendant because “ the notes

never were in the custody of the defendant, nor within the

protection of his house, before they were found ” and it was

a_mistake to think “ that the place in which the notes were

found makes any legal difference ” to the rule about the

finder’s title. We have pointed out in an earlier chapter (d)

that it seems possible for a man to have possession of a chattel

even if he does not know that he has got it, so that the first

of these reasons is questionable. And it might be thought

that the second is inconsistent with the decisions in the two

later eases. It is true that in one of these, Sharman’s Case (e),

Lord Russell, C.J., tried to distinguish Bridges’ Case, hut the

attempt was unfortunate. He said that there the notes were

dropped and found in a public shop. This was not the ratio

(b) Ibid., 568.
(c) (1851), 15 Jnr. 1079 (the best report); 21 L. J. Q. B. 75.

Id) Ante, § 91.

(e) [1896] 2 Q. B. at p, 47

§ 109 .
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Mere recep

tioo of

goods.

decidendi of Bridges' Case (/), and many difficulties may arise

in determining whether a place is
“ public ” or not. “ Is the

public ”, asks Professor A. L. Goodhart, “ invited to a doctor’s

consulting room, a solicitor’s office, a tailor’s shop, a theatre,

a restaurant, or a store ? For some purposes a theatre is a

public place in law, while for others it is private; which is it

for the purpose of possession ? ” (g). It can scarcely be urged

that, in the light of the later cases, the facts in Bridges’ Case

rebutted the presumption that the possessor of the land was

the possessor of the bank notes, for the presumption ought to

be a strong one, otherwise trespass and disorder on his premises

would be encouraged, especially where the articles found there

are valuable. It is submitted that Bridges’ Case ought to be

overruled, (li).

y Mere reception of goods.—Where A, without lawful

authority, transfers B’s goods to C, the mere voluntary

reception of them by C is in general conversion, howe^-er

innocent C may be.) This is abundantly supported by decisions

with respect to receipt of goods by a buyer (i) and receipt of

a cheque by a banker (Jc), and there are judicial dicta that

appear to regard the rule as of general application (Z). Some

(f) Pee Piofe&sor Goodhart's pungent criticism in Essays in Junepru
dence, 75—90.

(g) Ibid., 80.

()t) It was followed in Hannah v. Peel, [1945] K. B. 609, but it is

respectfully submitted that, if our analysis of the law in the text above is

correct, Birkett, J , might have based his decision on the gz ound that the

detendant, though he owned the premises on which the plaintiff (who was
lawfully on the premises) had found a brooch, had not occupied them until

after the plaintiff had iound the brooch. It seems to be implied m the

ratio decidendi of South Staffs Water Co. v. Sharman {ante, p 358) that

unless the owner or possessor of land is (either personally or by his agent)

also occupier of it, the presumption that he is possessor of any chattel on

it does not arise. See 61 L. Q. R 333—331
(i) Wilkinson v. King (1809), 2 Camp. 035; Farrant v. (1822),

3 Stark. 100 (further reported as Farrant v. Thompson, 6 B. & Aid. 826)

.

Dyer v. Pearson (1824), 3 B. & C. 38; Hilhcry v. Hatton (1864), 2 H. & C-

822. Mere sale, without delivery of the goods or documents of title thereto,

is not conversion: Lancashire Waggon Co., Ltd. v. Fitzhugh (1861), 6 H.
& N. 502; Collins, J., in Consolidated Co. v. Curtis, [1892] 1 Q. B. 495,

498; but it may be slander of title, post, § 170 (3).

(k) Fine Art Society v. Union Bank of London (1886), 17 Q. B. D. 705;

Gordon v. London City and Midland Bank, [1902] 1 K. B. 212, 265;

Morison v. London County and W eslminstcr Bank, [1914] 3 K. B. 356, 361,

Rechitt V. Barnett, [1928] 2 K. B. 244, 263; [1929] A. C. 726; Lloyds
Bank v. Chartered Bank, [1929] 1 K. B. 40, 69.

(/)
“ Certainly a man is guilty of conveision who takes my propeity by

assignment from another who has no authority to dispose of it; for what n
that biit assisting that other in canying Ins wronglul act into effect”;
Lord Ellenborough, C.J., m M'Combie v. Davies (1805), 6 East 538; cited

with approval m all five cases in last note; distinguished m Spackman v
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qualifications of it for which there is good foundation are § t09-

discussed below (m). A more questionable exception appears

in Spackman v. Foster (n). In 1859, A wrongfully deposited

the title deeds of B’s lands with C, to secure repayment of

money lent to A by C. C took the deeds in good faith. In

i882, B demanded from C the return of the deeds. C
refused. B sued C for conversion. C pleaded that the action

was barred by lapse of time under the Statute of Limitation.

It was held that C’s mere receipt of the deeds in 1859 was not

conversion, that there was no conversion until the demand
and refusal in 1882, that the Statute of Limitation was there-

fore not applicable and that C was liable. This decision was

inconsistent with earlier authority (o) and, although it was

followed by the Court of Appeal in Miller v. Dell (p), neither

case exhibits any reason for distinguishing innocent receipt

of goods by way of pledge from similar receipt by way of

sale (q).

Involuntary reception of goods is not conversion. Such is The " in-

the case of an innocent person into whose pocket a thief, in

order to escape detection, inserts a purse which he has stolen

from a third person. Even where the receiver knows that the

thing belongs to some one else, he incurs no liability by ha'ving

it thrust upon him. Pushing tradesmen occasionally send

unsolicited goods to persons for trial. The law as to an

“involuntary bailee” of this kind may be thus stated:—
(1) He cannot, without his knowledge or consent, be made

a bailee in the strict sense of that term. In Lethbridge v.

Phillips (r), L, a celebrated miruature painter, lent a miniature

to B who wished to show it to the defendant. B sent it to

the defendant without any previous knowledge or consent on

Foster (note (?i) ) on the ground that in M'Oowbte's Case there was a

demand that the innocent pledgee should restore the goods and a refusal by
him to do so; scd qu., for demand and refusal are not the only mode in

\vbich conversion can be committed (post, p. 363).

(w) Pp. 361—366.
(n) (1883), 11 Q. B. D. 99.

(o) Packer v. Gilhes (1806), 2 Camp, 336, note; Boyson v. Co?e (1817),

6 M. & S. 14; cf. Cole v. North Western Bank (1876), L. B. 10 C. P. 354.

None of these cases was cited m Spackman v. Foster.

ip) [1891] 1 Q. 13. 468. The obiter dicta in Union Credit Bank v. Mer-
sey Docks, etc. Board, [1899] 2 Q. B. 205, 214—^216, might also support

Spackman v. Foster.

(g) In Miller v. Dell, at pp. 471—472, Loid Esher, M.R., was emphatic

that title deeds of land arc not like ordinary chattels, but he certainly gave
no bint that they are incapable of conversion. The American Eestatement
of Tort, § 223, draws no distinction between the pledgee and other recipients;

(r) (1819), 2 Starkie 544.
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§ 109. the defendant’s part. The miniature was much damaged by

being placed near a large stove in the house of the defendant

who was nevertheless held not liable to L.

(2) Mere negligence on the part of the recipient with

respect to the safe custody of the thing will not make him

liable. So, in Howard v. Harris (s), where a playwright sent

the MS. of a play to a theatrical producer who had never asked

for it and who lost it, the producer was held not liable.

(3) But he must not wilfully damage or destroy the

thing ft). The law has not, however, been fully explored here.

It is simple enough with a small and imperishable article like

a book or a fountain pen, but what of a parcel of fish or a piano

which is delivered at my house in my absence ? I can distrain

them damage feasant, but what I want to do is to get rid of

them and I am certainly not bound to incur the expense of

packing and returning them. If the sender is traceable,

probably the most sensible thing to do is to notify him that

the goods are at his risk and to request him to fetch them;

and, if (as is likely with perishables or wild animals) the goods

become a nuisance, the recipient would surely be justified in

abating the nuisance by destroying them, even without notice

to the sender, if the emergency were so pressing as to leave

him no time to give it.

(4) The recipient does no wrong if he tries to return the

goods by an apparently trustworthy agent of the sender. In

Elvin Powell, Ltd. v. Plummer Boddis, Ltd. fu), X, a

swindler, directed the plaintiffs to supply the defendants at

Brighton with £350 worth of coats. X then forged a telegram

to the defendants :
“ Goods dispatched to your branch in

error.—Sending van to collect. Elvin and Powell.” Then a

confederate of X called on the defendants, who delivered the

coats to him under the impression that he was the plaintiffs’

agent. The confederate disappeared. The plaintiffs sued the

defendants for (i) negligence as bailees, and (ii) conversion.

The jury negatived negligence and found that there was con-

tributory negligence on the plaintiffs’ part, and Hawke, J.,

held that there was no conversion, for the defendants had acted

(s) (1884), Cababe & Ellis, 253. Cf. misdelivery : 186 L. T. Newspaper,
252—253.

(t) “ I am not bound to warehouse it. nor am I antitled to turn it into

the street ’: Bramwell, E., obiter, in Hiort v. Bolt (1874), L. E. 9 Ex,
86, 90.

(«) (1933), 50 T, L. R. 158.
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reasonably (a). Contrast with this case Hiort v. Bott (b),

where A-mistakenly sent an invoice for barley to B (who had
ordered none), which stated that B had bought the barley of

A through G as broker; and A also sent to B a delivery order

which made the barley deliverable to the order of A or of B.

G then told B there had been a mistake and got B to indorse

the delivery order to G, who thereby got hold of the barley,

disposed of it and absconded. Here B was held liable to A
for conversion. Had he merely handed the delivery order to

G for return to A, the decision might have been otherwise, but

by indorsing it to G he had gone far beyond what was

necessary to secure the return of it to A.

Demand and refusal .—A demand by the plaintiff for the

return of the goods met by a refusal of the defendant is one

of the common ways of producing evidence of conversion.

But it is quite possible to prove it in other ways (c), and even

where there is a refusal it must be unconditional or, if accom-

panied by a condition, the condition must be an unreasonable

one. Thus it is certainly not unreasonable to refuse to give

up a bank note which you pick up in the street to the first

stranger who alleges it to be his, if you tell him that you must

make further inquiries or that he must produce evidence which

will authenticate his claim (d). Whether the length of time

spent in making these inquiries and the mode in which they

are made are reasonable, or not, may be nice questions (e).

Honest but mistaken belief of the defendant that he had the

right to deal with the goods is generally no defence. In

Hollins V, Fowler (/), the House of Lords put this rule, which

had been recognised long before, on a highly authoritative

basis, for the puisne Judges were summoned to advise them.

B fraudulently obtained possession of cotton from Fowler.

Hollins, a cotton broker who was ignorant of the fraud,

bought it from B and resold it to another person, receiving

only broker’s commission. Hollins was held liable to Fowler

for conversion of the cotton. Lord Ellenborough, C.J., had

said some sixty years earlier that “ a person is guilty of

(a) So, too, Batisloni v. Dance (1908), 52 Sol. J. 202.

(b) (1874). L. 2. 9 Ex. 86.

(c) Phtlpott V. Kelley (1835), 3 .4. * R. 106.

id) Green v. Dunn (1811), 3 Camp. 215, n,; Alexander v. Southey
(1821), 5 B. & Aid. 247; Clayton V. Le Koij, [19111 2 K. B. 1031.

(c) K.g.. Burroughes v. Bayne (1860), 5 H. & N. 296, where the Court
waa not unanimous.

(/) (1875), I,. B. 7 H. L. 757 (W. Cases, 141).

§ 109.

Demand and
refusal.

Bona fides of

defendant.
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§ 109. conversion who intermeddles with my property and disposes of

it, and it is no answer that he acted under authority from

another, who had himself no authority to dispose of it. And

the Court is governed by the principle of law and not by the

hardship of any particular case ” (g). Thus Judges have

recognised the hard.ship of the rule, but have also noticed it.s

inevitability in a situation which frequently arises in the law.

Of two morally innocent persons one has to suffer, and if

Hollins felt justly aggrieved at the decision, Fowler’s grievance

would have been neither greater nor less if judgment had been

given against him.

But there are many exceptions to the rule that innocent

mistake is no defence. It is necessary to emphasise this, for

it has been somewhat hastily inferred that, because an

auctioneer has been held liable for innocently selling goods of

another person (h) and a sheriff for mistaken execution of a

writ (i), innocence is never a defence. But that is not so. In

this branch of the law, there are occasions on which a balance

must be struck between two competing principles. One is

that ownership of property must be protected. The other is

that speedy commerce in goods should be facilitated. Business

could scarcely be carried on if every time I bought goods I

were to ask the seller to prove his right to sell them. Hence,

where X, a bona fide transferee for value, gets from A goods

belonging to B who never intended to part with them, it will

be found that both by statute (k) and under the Common
Law (1) there are many instances in which X is deemed to

commit no conversion and gets a good title even against B.

although A is, of course, liable to B for conversion. Full dis-

cussion of these cases is to be found in books on the law of

property.

But even outside these cases of bona fide purchase for value,

(g) Stephens v. Elwall (181.5), 4 M. & S 2-50, 261; follo^^ed in Hollins v,

Fowler {supra)-, Blackburn, J., at pp. 764—765, 769—770; Lord O'Hagan
at p. 798.

(h) Consolidated Co. v. Curtis, [18931 1 Q B. 495; where National

Mercantile Banh, Ltd. v. Rijmill (1381), 44 L. T. 767, was distinguished

(no conversion at all, quite apart from auctioneer's innocence). C(

Scriitlon, L.J., in Underwood. Ltd. v. Bank of Liverpool, [1924] 1 K. B.

775, 790—791; Clerk & Lindsell, Torts, 4.10—133.

(i) CAasspole v. Young (1839). 9 B. & C 096
(k) Eg., Sale of Goods Act, 1893 (56 & 57 Viet. c. 71) ; Factors Act, 1889

(52 k 53 Viet. c. 45); Bills of E.'tcliange Act. 1882 (45 & 46 Vict. c. 61i.

(!) E.g., purchase in market overt (now adopted in the Sale of Goods
Act, 1893, s. 22).
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it may be that there are others in which, although he gets no

title to the goods, one who handles them in good faith yet

commits no conversion. What is the position of X, who
innocently interferes with B’s goods either upon his own
initiative or upon the instructions of A, when X’s acts amount

to nothing more than transport or custody of the goods ?

E.g., where a finder of goods removes them to a place of

safety; or where a railway company, acting upon A’s directions,

carries B’s goods, honestly believing that A has B’s authority

to give such directions (tn); or where a wharfinger takes care

of B’s goods; or where a packer puts them up in parcels.

Blackburn, J., in Hollins v. Fowler, thought that, in accord-

ance with earlier authorities, these acts would not be

conversion and he suggested that the principle is that “ one

who deals with goods at the request of the person who has thel

actual custody of them, in the bona fide belief that the^

custodier is the true owner, should be excused for what he does

if the act is of such a nature as would be excused if done by

the authority of the person in possession, if he was a finder of

the goods or intrusted with their custody ” (n). It must be

confessed that this test is a rather artificial one. We have

first to pretend that, in the event of A wrongfully directing

an innocent person X to do something to B’s goods, A is in

the position of a finder or custodian of the goods; and then

we must ask ourselves, “ Would X’s acts have been excused

if these were the facts ? ” If aye, then X committed no con-

version. But, allowing for this criticism, the test seems to be

workable. It would protect all those persons in Hollins v.

Fowler who merely handled the cotton ministerially and it

would not save the man who had sold the cotton to another.

Unfortunately, as Blackburn, J., himself admitted, it is

doubtful how far it goes. Does it protect X if A wrongfully

gives him B’s wheat to grind into flour and he innocently does

so ? The learned Judge thought not (and indeed a mere finder

of lost wheat could not authorise the grinding of it), and yet

he felt that it would be hard to hold X liable. No doubt a

finder of perishable commodities would be justified in taking any

reasonable steps to preserve them pending the ascertainment

(m) Misdelivery ol the goods by either a carrier or a warehouseman will

render him liable for conversion r Lancashire <f' Yorkshiic Ry. y. MacNicoIl

(1919), 88 Tj. j. K. B. 601 ; Dcvernix. V. Barclay (1819), 3 B. & Aid. 702.

(a) Ij. R. 7 H. Ij., at pp. 7GG—767.

§ 109 .



366 The Law of Tort

§§ 109, 110.

Defencea.

Betaking
goods.

Qualifica-

tions :

(1) As to

persons.

of their owner ; e.g., he would not commit conversion by

making jam of strawberries if that were the only mode of

preserving them. But cases like these might well be based on

the general defence of necessity (o).

§ 110. Defences to conversion and other tort's to goods.

Some of the defences to conversion and other torts to goods

call for special mention owing to their peculiar applicability

to these wrongs. Such are licence, distress, distress damage

feasant and retaking of goods. The first three of these were

considered in the chapter on Trespass to Land to which they

are also relevant (p). It remains to examine the following:

Retaking of goods.—This is a species of self-help. If A’s

goods are wrongfully in B’s possession or control, there is no

need for A to go to the expense of litigation to recover them.

He can retake them, peaceably if he can, and in any event

with no more force than is commensurate with the violence of

B’s resistance. Indeed, retaking may be his only opportunity

of doing himself justice, for delay' may mean destruction oi

conveying away of the goods by B who may be quite incapable

of paying their value (q). It should be carefully noted that,

while maiming or wounding are not justifiable for simple

recaption of property, yet they may well become justifiable

for another reason—self-defence. This may occur where B,

in endeavouring wrongfully to resist A’s attempt to recapture

the goods, commits an assault upon A and so justifies A in

using violence to protect himself. And if B’s violence takes

the form of assault with a deadly weapon, A may even inflict

death if his own life is in peril. But, as the test is that A
must use no more force than is necessary, and as this necessity

varies with the facts of each case, self-help is likely to be just

as dangerous a remedy here as elsewhere (r). Moreover, there

are other qualifications of A’s right to retake goods.

(1) With respect to persons.—He can retake the goods not

only from B, the original tortfeasor, but even from a third

person subject to the apparent exceptions which arise where

that third person has acquired a good title even against A,

e.g., by purchase in market overt from B or from any other

(o) Ante, § 18.

(p) Ante, § 94, (q) Blackatone, Comm., iii, 4

(r) See C. A. Bianaton in 28 T.aw Quarterly Eeview (1912), 262—275,

anfi Pollock, Torts, 339, note (p) on Blades v. Higgs (1861), 10 C. B. (N.s.)

713; (1865), 11 H. L. C. 621.
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party (s). Such exceptions are only apparent because A, § HO.

having lost his right to the property, has got nothing which

he can retake.

(2) With respect to place .—There is no doubt that the (2) As to

person entitled to goods may enter and take them from the P'^“-

land of the first taker if the taker himself wrongfully put them
there (t). But it is by no means certain what the law is when
the goods are on the premises of one who was not responsible

for bringing them there and who has committed no tort with

respect to them. The only comparatively modern case of any

real assistance is Anthony v. Haney (w), and even there the

dicta are obiter and, although of considerable weight, do not

probe the question of recaption very deeply (a). Tindal, C.J.,

in that case (h) gave as examples of permissible retaking by

A frotn the land of an innocent person, C, (i) where the goods

have come there by accident; (ii) where they have been

feloniously taken by B and A follows them to C’s land;

(iii) where C refuses to deliver up the goods or to make any

answer to A’s demand for them.

As to (i) accident, the Chief Justice’s examples were A’s

fruit falling upon C’s land, or A’s tree falling upon it by decay

or being blown upon it by the wind. By “ accident ” it seems

clear that “ inevitable accident ” (c) was meant. Negligent

or intentional placing of goods on the land of another is a tort,

e.g., where a cricket ball is hit by any ordinary stroke out of

the ground into another person’s premises or on to the

highway. The occupier of the premises, far from being put

under any obligation to allow the owner of the goods to enter

and retake them, is entitled to distrain them damage

feasant (d) until the owner of the goods pays for such damage

as they have done. Where, however, the entry of the goods

was inevitable, not only is there no liability for trespass on the

(s) Ante, § 109.

a) Patricli V. Colerick (1838), 3 M. & W. 483

(ii) (1832), 8 Bing. 186. _ ‘

. . .

(fl) The scraps which are solecled fronn oM authorities and cited in this

connexion seem to be either irrelevant or to be contradicted in the very

context in which they occur E.g ,
in Y. B 6 Kdw 4, f. 7, pi. 17 (1466;

“ Case of Thorns Brian, C.J..'and other Judges opposed Catesby’s argu-

ment as to the right of recaption, MtUen v. Hatrerif (1624), Latch 13, is

also inconclusive. Blackstone, Comm., lii, 45, says almost in the same
breath that the owner can retake his goods " wherever he happens to find

them ” and then that “entering on the grounds of a third person is not

allowable except where the goods have been feloniously stolen ’
.

(b) 8 Bing, at pp. 192—193.

(c) Ante, § 15. § 9^-
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§ no. part of their owner, but the view that he can retake them

seems to be right even if there is no direct decision to that

efiect. It may be hard that the occupier of land should have

no right to compensation for harm done by the fall of a large

thing, like a tree, on his premises, but his plight is no worse

than in any other instance of inevitable accident.

As to (ii), the rule that if A’s goods are feloniously taken

by B, A may follow them on to C’s land, rests upon a

passage in Blackstone (e) which commended itself to two of

the Judges in Anthony v. Haney (/); but nowadays there

seems to be no reason for not extending the rule to cases in

which B’s taking is criminal, but not felonious, e.g., where

he has taken A’s car for a “ joy-ride ” and abandoned it in

C’s field (g).

As to (iii), Tindal, C.J., thought that where C refused to

deliver up the goods or to answer A’s demand, “ a jury might

be induced to presume a conversion from such silence, or at

any rate the owner might in such case enter and take his

property subject to the payment of any damage he might

commit” (h). The learned Chief Justice had already dealt

with inevitable accident, so that he was presumably contem-

plating a case in which the presence of A’s goods on C’s land

was due, not to that, but to the tort of A or of someone else

for whose act A was in some way or other responsible. If so,

it is doubtful whether his dictum about A’s right to retake

the goods is law. Later dicta leave it quite uncertain whether

A can do so where C’s refusal to deliver up the goods amounts

to detinue or conversion (i), and they are decidedly against

such a view where C’s conduct in obstructing A’s entry is

(e) Comm., iii, 4—5. His citations of 2 Kolle Rep. 55, 56, 208, and Rolle

Abr. 565, 566, are unconvincing, fn Webb v. Bcavan (1844), 6 M. & G
1055, Tindal, C.J., was of opinion that llii.s was at least arguable as a

defence to trespass.

if) 8 Bing, at pp. 192, 193.

(g) No sensible reason for the distinction here between felonies and other

crimes is traceable, except ihat search for a felon is for the common weal,

while search for propertj' taken by trespass (misdemeanour) is merely for

one’s own benefit; Higgins v. Andrewes (1618), 2 Kobe Rep. 55; see, too,

Rolle Abr. 565 (Trespass, 2) ;
but retaking of the chattels is not necessarily

connected with search for the laker of it.

{h) 8 Bing. 192—193. The report in 1 L. J. C. P. 81, 84, omits the

passage about the right to enter, subject to payment of damages
;
the report

in 1 Moo. & Sc. 300, 308, omits any reference to the obligation to pay for

the damage done.

(i) If C distrains the goods damage feasant and retiises to return them
when A pays for the damage done by them, A can sue replevin, but that

throws no light on the question whether lie can retake them.
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neither; and this, too, even where the goods come on C's

premises witliouL any tort on A’s part. Thus in British

Economical Lamp Co., Ltd. v. Empire Mile End, Ltd. (k),

C let his theatre to B. B did not pay his rent, so C re-entered

and thus terminated the lease. B left in the theatre somi-

detachable electric lamps which he had hired from A. A sued

C for detinue of the lamps. It was held that the facts did

not show any detinue and it was also said that C had done

no wrong by not allowing A to enter and remove them. Note

that neither A nor B had committed any tort to C in leaving

the lamps there (2). Thus it is not easy to predict what the

law is either where the occupier of the land commits detinue

or conversion by his refusal or where he is blameless. It may
be argued on the one hand that where the owner of goods was
under no tortious liability for their appearance on the

occupier’s land, he ought to be able to retake them in any

event provided he does no injury to the premises or gives

adequate security for making good any unavoidable injury.

On the other hand it may be urged that self-help ought to be

strictly limited even against a wrongdoer and forbidden alto-

gether against one who is not a wrongdoer, except that

retaking might be permitted in circumstances of inevitable

accident or of necessity (e.g., where the goods are perishable

or are doing considerable damage to the land' and it is

impossible to communicate speedily enough with the occupier

or his agent).

Tindal, C.J., did not profess to make an exhaustive list of

the cases in which recaption is permissible, but be the extent

of this justification of trespass and conversion what it may,

one thing is clear. The retaker, before he attempts to retake,

must, if required to do so, explain to the occupier of the land

or the person in possession of the goods the facts upon which

his proposed action is based. A mere allegation that the

goods are his, without any attempt to show how they came

on the premises will not do, for “ to allow such a statement

to be a justification for entering the soil of another, would be

Ik) (1913) 29 T. L B. 386.

(i) Ante, p. 323. Maule, J., in Wilde V. Wafers (1855), 24 L. J. C. P.

193, 195, thought tliat if a former tenant of a house left a picture on
the wall and the new tenant merely .said I don't want your chattel, but

I shall not give myself any trouble about it ", that would not be conversion

;

but this dictum is colourless with respect to the old tenant’s right to retake

the picture, and the same may be said of dicta in Mills v. Brooker. [1919]

1 K. B. 555, 558, and Ellis V. Noalces, [1932] 2 Ch. at p. 104.

369
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§§ 110
, 111 .

Damages.

opening too wide a door to parties to attempt righting them-

selves without resorting to law, and would necessarily tend to

breach of the peace ” (m).

§ 111. Measure of damages (n).

In general, the measure of damages in conversion is the

value of the thing (o), credit being given to the defendant for

the return of the goods converted or of their equivalent (p).

But at what moment is the value to be selected ? The question

is material where the value has fluctuated since the date of

eonversion of the thing. If it has risen in value, is the plaintiff

to benefit by that, or to lose if it has depreciated i The

answer to this is doubtful, for the authorities are in a confused

state. In Mercer v. Jones (q). Lord Ellenborough ruled that

in trover for a bill of exchange the damages must be calculated

according to the amount of principal and interest due on the

bill at the time of conversion; but in Greening v. Wilkinson (r).

where cotton had risen in value from fid. per lb. at the moment

of conversion to tOid. per lb. at the trial, Abbott, C.J., ruled

that Mercer v. Jones was “ hardly law ”, and allowed the jury

to find for the plaintiff the value either at the date of con-

version or at any later time, in their discretion, “ because the

plaintiff might have had a good opportimity of selling the

goods if they had not been detained ” (s). On principle, it

seems better to select the moment of conversion as the

punctum temporis for assessing damages, for the opposite rule

would introduce an undesirable element of speculative profit

or loss to the parties in an action of this kind (f) ;
but in general

(tti) Tindal, C.J., in Anthony v. Flaney (1832), 8 Bing. 186, 191—192.

(n) The topic is fully discussed in Mayne, Damages (10th ed 1927),

374—398. See, also, Gahan, Damages, 128—133; Arnold. Damages (2nd ed

1919), lOa—113; Salmond, Torts, § 79,

(o) Finch v. Blount (1836), 7 C. & P. 478.

(p) SoUoway v. McLaughlin, [1938] A. C. 247, 257—258.

(q) (1813), 3 Camp. 477.

(r) (1825), 1 C. & P. 625.

(s) The attempted reconciliation of these cases in Mayno, op. cit., 375, is

nnconvmcing.
(t) One might infer from the Civil Procedure Act, 1833 (3 & 4 Will. 4,

c. 42), s, 29 of which allowed a jury to give damages in the nature of interest

over and above the value of the goods at the time of the conversion, that the

statute favoured this view of the common law, for it looks as if express

legislation was necessary to make an exception to it; Mayne, op. at., 377.

S. 29 was repealed by the Law Reform (Miscellaneous Provisions) Act, 1934

(24 & 25 Geo. 5, c. 41), b. 3. Moreover, Maule, J., m Reid v. Fairbanks
(1853), 13 C. B. 692, 728, regarded Greening v. Wilkinson [supra) as

inconsistent with modern doctrine, Cf. Lord Porter in Caxton Publishing
Co., Ltd. V. Sutherland Publishing Co., [1939] A. C. 178, 203.
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the moment is that of judgment in the action : Rosenthal v.

Alderton Sf Sons and Sachs v. Miklos {ante, p. 347). The
point under discussion must be sharply distinguished from the

question of remoteness of damage. We are merely concerned

here with the moment at which the damages are to be assessed

in money value. What is to be included in the sum as flowing

from the consequences of the defendant’s wrongful act is quite

another matter. Thus, in exceptional circumstances it may
extend to extra loss incurred by inability of the plaintiff to

deliver goods to a third party to whom he had sold them before

the defendant made away with them (u).

Whatever be the time at which damages are to be assessed,

it is certain that an increment in the value of the chattel, due

to the act of the defendant, is not claimable by the plaintiff;

e.g., where the defendant, after committing conversion of the

plaintiff’s half-built ship, completed her, the plaintiff was not

allowed to claim this addition to her value, for the defendant

did not by converting the vessel, take upon himself any

liability to complete her (a). If several acts of conversion

have been committed at different dates by the defendant in

respect of the same thing, he is responsible for any of them

done at any time, and if the value of the thing was greater at

one date than at another, he will have to pay the higher

value (6).

When conversion of a thing bailed is committed by a

third person (i.e,, one who is neither the bailor nor the

bailee), the bailee can recover the full value of the thing from

the third party, although he (the bailee) would have a good

answer to the bailor if he were sued for the loss of the chattel.

Thus, in The Winkfield (c), mails were lost in a collision

between ships one of which was carrying the mails. Now,

the Postmaster-General was not liable to the senders of the

letters and parcels for their loss. Yet he was held entitled to

recover their value from the owners of the ship responsible

for the accident. But he was also bound to pay to the

bailors any excess above his own interest and this “ serves

(u) The Arpad, [19.‘34] P. 189. Another case is Re Simms, [1934] Ch. 1.

Cf. Salmond, Torts, § 79 (10).

(o) Reid V. Fairbanks (1853), 13 C. B. 692 , 727 (per Jervis, C.J.).

(b) Johnson v. Hook (1883), 31 W. B. 812.

(c) [1902] P. 42, overruling Claridge v. South Staffs Tramway Co.,

[1892] 1 Q. B. 422. See Holdaworth, Hist, of English Law, vii, 448 seq.,

for the history of the matter.

§ 111 .
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§ 111 .

Judgment.

to soothe a mind disconcerted by the notion that a person

who is not himself the complete owner should be entitled to

receive back the full value of the chattel converted or

destroyed” (d). The Winkfield was actually a decision on

negligence, but the same point had been settled with respect

to conversion in Swire v. Leach (e). The principle is not

confined to the bailee, but extends to the finder of goods and

apparently to any one with a limited interest in them, provided

he was in possession at the time of conversion; but not to one

who had merely a right to possess at that moment, for that

would be inconsistent with the rule that jus tertii may be

pleaded against him if he sues for conversion (/). Where a

bailor has an immediate right to resume possession (e.g.,

where the bailment is gratuitous), he can recov'er the full

value of the thing. Thus, either bailor or bailee can sue

a third party for conversion, though judgment in favour of

the one will bar an action by the other (g). But if the bail-

ment is one which excludes the bailor from possession, he

cannot sue a third party for conversion during the currency

of the bailment, for he has neither possession nor the immedi-

ate right to possess (ft); he can, however, sue for negligence,

it the goods are destroyed or permanently injured by a

negligent act which thus damages his reversionary interest (i).

Judgment.—In general, conversion does not deprive the

plaintiff of his title to the goods. Therefore, he may get

judgment either (i) for the goods or their value; or (ii) for

the value of the goods or for damages for their conversion.

But whichever of these two judgments he obtains, his title

to the goods is not (in the absence of special circumstances)

afiected, unless and until the judgment is fully satisfied.

In Ellis V. Stenning (/c), A sold Whiteacre to B, reserving

uncut timber and the right to cut and remove it. A sold

the timber to Ellis. B wrongfully removed some of it and

(d) ColliDs, M.R., in The Winkfield, [1902] P. 42, 60.

(e) (1865), 18 C. B. (n.s.) 479.

(/) Semble from The Winkfield, [1902] P., at pp. 55—56. It was held in

Bloxam v. Hubbard (1804), 5 East 407, that a co-owner of a ship who had
not possession of it at the moment of its conversion could recover only the

amount of his own interest.

(g) Manders v. Wilhams (1849), 4 Ex. 339; Nicolls v. Bastard (1835),
2 Cr. M. &, E. 659; 5 L. J. Ex. 7.

(fi) Gordon V. Harper (1796), 7 T. E. 9.

(i) Mears v. I,. £ S. W. Ry. (1862), 11 C. B. (n.s.) 860.
(k) [1932] 2 Ch. 81.
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§ 112 .

Definition.

History.

CHAPTER XV

DECEIT

§ 112. Deceit is a false statement of faot made by A
knowingly or recklessly (i.e., not caring whether it he true or

false) with intent that it shall be acted upon by B, who does

act upon it and thereby suffers damage.

Deceit in this sense originated as an independent tort in

Pasley Freeman (1789) (a). There was an old writ of

deceit known as early as 1201, which had a much narrower

scope, for it lay only against a person who _h^d used_ legal

procedure for the purpose of swindling some one (h), as where

Adam, desiring to levy a fine of land belonging to his wife,

Christiana, produced in Court for that purpose a woman
who was not Christiana, and, on his wife’s claim of £100

damages tor this deceit, Adam was sent to gaol (c). As

time went on, the remedy widened in the direction of what

we should now call breach of contract. Fitzherbert, writing

in 1534, said, “ This writ lieth properly where one man doth

anything in the name of another, by which the other person

is damnified and deceived ” (d). Now the Courts had Jong

been trying to enlarge the sphere of remedies for breach of

contract, and they had effected this by writs of trespass on

the case, writs of deceit and writs of deceit upon the case,

and there was, as with so many of our writs, a not very clear

line between these different remedies (e). One thing, how-

ever, is fairly certain. Although the writ of deceit was

applied in the law of contract, no experiment worth the name
was made in extending it to pure tort (other than abuse of

legal procedure) until Pasley v. Freeman (/). In that case

(a) 3 T. E. 51 (W. Cases, 146).

(t) Winfield, Hist, of Conspiracy (1921), 33.

(c) Pollock & Maitland, Hist, of English Law, ii, 535, note 2.

(d) Natura Brevium (9th ed. 1794), 95 E.
(e) Cf, op. at. 98 K. (dccert) with 94 C (trespass upon the case).

(/) Supra. In Fitzherbert, N. B., 95—100, there are many examples of

writs of deceit for abuse of procedure and a few of such writs for breach of

contract, but only one (96 C) for fraudulent conduct falling outside these

classes. Of course in this period there was no real procedural demarcation
between contract and tort, because assumpsit (the chief remedy on contract)

was delictal in origin, and it is in this sense that one may legitimately speak
of the action of deceit upon the case as " sounding in tort ”

;
Holdsworth,

H. B. L., iii, 407—408, 429, seq. (the cases cited by the learned author are,
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the defendant had assured the plaintiffs that X could safely

be given credit for some £2,600, the price of sixteen bags of

cochineal which X was buying from the plaintiffs. The

defendant’s assurance was false and he knew it was. The

plaintiffs sued in tort for deceit, and by a majority of three

to one the Court gave judgment in their favour.

Very frequently fraudulent conduct is implicated with

contract and the reports furnish far more instances of actions

for fraud in connexion with that than of actions for deceit,

pure and simple
;
but the requisites for a successful allegation;

of fraud in contract are the same as for the tort of deceit,

except that in contract it is not necessary to prove damages,

Whether it be deceit in tort or fraud in contract, the law

does not exact such a high standard of honesty as a moralist

might demand. We are not speaking here of statements

that are conventional evasions of the truth, like the “ Not
at home ” of a mistress of a house, or the shopkeeper’s “ We
are just out of it ” ;

nor of statements that answer the fool

according to his folly, as where one’s opinion is asked of a

man’s fiancee or of his new car; nor of encouragement that is

splendide mendax, like the doctor’s “ bedside manner ”.

Nobody but an ethical pedant would stigmatise these as lies.

But, apart from this, the law is less strict than even an
^

average moralist would be, and wisely so, for it is a serious

thing to brand a man in public as dishonest, and that is the

necessary effect of a successful action for fraud or deceit;'

and so the burden of proof is a heavy one.

We can now examine the essentials of the tort.

§ 113. A false statement of fact.—The comment here is

chiefly upon what the law reckons as “ fact ”.

Silent representations.—The statement may, of course, be

or^or written, but there is some doubt whether it ineludes

representations which are neither oral nor written. On
prineiple, it ought to do so. What difference is there between

getting goods from an Oxford tradesman by falsely asserting

that 'one is a commoner of Magdalen College and simply by
wearing a commoner’s cap and gown? There is none in

I think, on what would now be called bieach of contract). The Court in

Pasley v. Freeman were convinced that they were creating a new tort. In
tact, it was the novelty of it that frightened Grose, J. (a very conservative
judge) into dissent.

§§ 112 ,
113 .

What is not

deceit.

Statement of

fact.

Eepresenta-

tions.
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§ 113.

Promises.

criminal law (g). Much less should there be any in the lighter

liability of tort. Yet there is no decision directly in point,

although there are dicta not unfavourable to this view. In

Badger v. NichoUs (h) the defendant sold a diseased cow at

market to the plaintiff who sued him for deceit. It was held

that there was not sufficient evidence that the defendant

knew of the disease to let the case go to the jury, so the

defendant was successful on that ground; but in an obiter

dictum, Blackburn, J., had no doubt that the mere taking of

the cow to a public market was a representation that it was

free from infectious disease, and that “ to say otherwise

would be to run counter to the common sense of man-

kind ” (i). Later dicta in the House of Lords in Ward v.

Hobbs (k) touched upon the matter. Lord Cairns, L.C.,

reserved his opinion on the view that the mere sending of

diseased cattle to market was an implied representation that

they were sound, but he certainly did not cast any doubt on

the general proposition that representations may possibly take

the form of tacit conduct (1) ;
and Lord O’Hagan said that

“ no doubt conduct may amount to representation as clearly

as any form of words ” (to).

Promises .—It is commonly said that mere promises are

not statements of fact, but this is apt to be misleading. _A

promise is really a statement of fact, for it is a statement of a

present intention as to the future. It would be more accurate

to say that if I make a promise believing that I shall fulfil it.

the reason why I cannot be liable for deceit if I do not fulfil it,

is not because my promise is not “ a statement of fact ”, but

simply because I believe the statement of my present

intention to be true when I made it, and that if I had no

such belief I am liable for deceit if I break the promise. If I

(ff) E. V. Barnard (1837), 7 C. & P. 781.

(h) (1873), 28 L. T. 441.

(i) Ibid., 445.

(k) fl87S)» 4 App. Cas. 13.

(l) Ibid., 22.

(m) 4 App, Cas. 26. Other cases cited in this connexion do not seem to

be helpful ; e.g., Horsfall v. Thomas (1862), 1 H. & C. 90, 99 (plug of metal

in defective cannon held, on the facts, not to he a representation); Patterson

V. Landsberg (1905), 7 P. 675 (obiter dictum in a Scottish case in favour of

the view); Schneider v. Heath (1813), 3 Camp. 506 (oral statements as well

as acts); Marnham v. Weaver (1899), 80 L. T. 142 (piobably oral state-

ments accompanied the conduct here); Langridge y. Levy (1837), 2 M. & W
519; 4 M. & W. 337 (oral statements); MuUett v. Mason (1866), Ij. R. 1

C. P., at p. 5G2 (dictum of "Willes, J,, really refers to remoteness of conse-
quence). Cf. Clerk & Lmdsell, Torts, 670 seq.; Salmond, Torts, § 150 (2).
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order goods, honestly believing that I shall pay for them in

the future, that is not deceit even if, when the time comes

for payment, I cannot make it, although I am no doubt liable

for breach of contract. But if, when I ordered the goods, I

did not believe that I should pay for them, that is deceit if

a statement to the effect that I would pay for them were made
or implied at the time, and there is some indication in the

reports that such a statement, even if it is not expressed, is

always implied (n). It seems senseless to say that in the

first case I have made a “ mere promise ” which is not a

“ statement of fact It is just as much a promise and a

statement of fact (for my intention is always a state of fact

whether it relate to the present or to the future) as in the

second case. The real difference between the two cases is

that in the first I beUeve what I say or imply and in the

second I do not. Perhaps this is in fact what the legal theory

is, but its terminology about “ promise ” and “ intention ”

is so vague that one can only infer its meaning (o).

Intention .

—

A statement of intention is^ as has. just been

indicated, a statement of fact. For deceit “there must be a

misstatemenr"oF an existing fact: but the state of a man’s

mind is as much a fact as the state of his digestion. It is

true that it is very difficult to prove what the state of a man’s

mind at a particular time is, but if it can be ascertained it is

as much a fact as anything else So Bowen, L.J., in

Edgington v. Fitzmaurice (p), where directors of a company

were held liable for deceit in procuring the public to subscribe

for debentures by falsely stating in a prospectus that the loan

secured by the debentures was for the purpose of completing

buildings of the company, purchasing horses and vans and

developing the trade of the company; in fact the directors

intended to use it for paying off pressing liabilities.

There is one exception to the rule that a deliberate mis-

statement of intention is fraudulent. As between vendor, and

piiTchaspT. a misstatement by the purchaser of the highest

pi^e which he is prepared to give, or by the vendor of the

(n) Melliah, L.J., in Ex p. Whittaker (1875), 10 Ch. 446, 449—450;
Bigham, J,, in Re Eastgate, [1905] 1 K, B. 465, 407; cited by the editors

of Clerk & Lindsell, Torts, 607, note (fc), "'ho represent the law as settled

to this effect.

(a) Cl. Beyers v. Green, [1936] 1 A. E. E. 613. The distinction between

"intention”, "promise” and "statement of fact" is usually completely

ignored.

(p) (1885), 29 Ch. D. 459, 483.

§ 113 .

Intention.

Exception.
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§ 113. lowest price which he is willing to take , will not ground an

action for jdeceit (g). The reason for this is that it is so

customary for persons standing in that relation to tell lies of

that description that no reasonable person ought ever to be

deceived by them and that it is a man’s own fault if he is.

The exception has been pressed so far that it has been held

that if I induce you to sell property to me by falsely asserting

that prospective partners of mine will not allow me to give

more than £4,500, whereas they are, to my knowledge, willing

to pay about £5,300, no action in deceit will lie against me (r).

But none of the reasons given for this decision was satis-

factory and it is now regarded as of httle weight (s). In

affirming the decision in the Exchequer Chamber, Mansfield,

C.J., implied that a prospective buyer or seller may tell every

falsehood that he ean in order to get a bargain struck (t).

But this goes a great deal too far, for there may well be circum-

stances which will make such a falsehood fraudulent in law;

e.g., if the seller expressly told the buyer that he relied upon

his good faith and accuracy in stating the value of property

with which the buyer was fully acquainted but of which the

seller (having inherited it and never seen it) knew nothing (m).

Opinion. Opinion.—An expression of opinion is generally understood

to be a statement of belief that a fact has existed, or exists

now, or will occur in the future. Now the man who puts

forward this belief usually has in mind some facts upon which

he bases his belief, and his belief in those facts or in his

inference from them may be honest or it may be non-existent.

If it is honest as to both facts and inference, he cannot, if he

states it, be liable in deceit however mistaken he may have

been as to the one or the other. If, however, he knowngly

or recklessly^ misstates tlm Jacts upon which his b^ef is

fo_unded, he may be liable fcr deceit, unless they are notorious

or are known by the other party just as much as by himself.

Thus it is not deceit if one states that he believes York to be

the largest city in the world when he knows that it is not ;
nor

would it make any difference if he said that he knew it to be

the largest city in the world, being well aware that it is not.

Here, as elsewhere, attention must be paid to the context

(q) Rollc Abr. 101, pi. 16 (a.d. 1598).
(t) Vernon v. Keqs (or Ifci/r?) 11810), 12 Bast 032; (1812), 1 Taunt. 188,

(s) Sir F. Pollock in 11 E. E, Pref., vi—vii, and Torts, 226, note (q).

(t) 4 Taunt., at p. 493.

(«) Hayejarth V. Wearing (1871), L. E. 12 Eq, 320, 327—328.
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in which the word “ know ” is used, for in particular circum-

stances it may be equivalent to mere belief. If, in giving the

character of a servant, I say that he is “ clean and sober ”

that means only that, so far as my observation goes, I believe

him to be clean and sober; and perhaps this is so even if I

say that I know he is clean and sober, for any prospective

employer would not expect me to be speaking to anything

more than my observation of his conduct, and so long as my
statement of my belief or my “ knowledge ” is honest, there

is no deceit even if the servant be dirty or drunken. But

this falls far short of the decision in Haycraft v. Creasy (a),

where the plaintifi asked the defendant whether X might safely

be given credit, and the defendant replied that he might and

added that he spoke this from his own knowledge and not

from hearsay. In fact he had no such knowledge, although

he had strong reason for believing that X might safely be

given credit. A majority of the Court held that this was not

deceit, but a distinguished authority has suggested that

nowadays the dissenting judgment of Lord Kenyon, C.J.

(who regarded the case as indistinguishable from Pasley v.

Freeman (b)), is probably to be preferred (c). A man’s

solvency at any particular moment is capable of much more

accurate knowledge (and therefore of exact statement) than

his real tendencies to cleanliness or sobriety.

Statements of law.—Is a false statement of law a “ state-

ment of fact ” for the purposes of deceit ? It is certainly so

if the statement is an inference from a particular rule, or

particular rules of law. In West London. Cgrnmercial Bar^jv^

Kitson (d), directors of a company, knowing that the private

Act of Parliament which incorporated the company gave them

no legal power to accept bills of exchange, nevertheless repre-

sented to the plaintiff that they had such authority and he

thereby suffered damage. They were held liable to him.

Bowen, L.J., said: “ Suppose I were to say I have a private

Act of Parhament which gives me power to do so and so, is

not that an assertion that I have such an Act of Parliament ?

It appears to me to be as much a representation of a matter

of fact as if I had said I have a particular bound copy of

(a) (1801), 2 East 92.

(b) (1789), 3 T E. 51

(c) Pollock, Torts, 226, note (m).

id) (1884), 13 Q B D 360.

§ 113 .

Statements
of law.
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§ 1^3- ‘ Johnson’s Dictionary ’ ” (e). Indeed, many statements of

fact involve inferences from legal rules. “ If you state that a

man is in possession of an estate of £10,000 a year, the notion of

possession is a legal notion and involves knowledge of law ”
(/).

But if what is stated is a pure proposition of law, one

hesitates to say whether or not this is a statement of fact.

A misstatement founded on a mutual innocent mistake of

law was held to be no foundation for relief in Chancery in

Eaglesfield v. Marquis of Londonderry (g), and the like result

was reached where there was innocent misrepresentation of law

in Beattie v. Lord Ebury (h), although possibly it might have

heen otherwise if the person misled had not had knowledge

and intelligence equal to that of the defendant (i). One may

infer, then, that if there were not such equality there would

be a remedy in Equity, and British Workman’s, etc., Co., Ltd.

v. Cunliffe indicates that there is probably a remedy at

Common Law (k). But none of these decisions is on fraudu-

lent misrepresentation of the law, nor does one appear to be

traceable in the reports.

As a matter of general principle and also as a probable

inference from the cases noted above, a deliberate m^rtate-

ment of law ought to be deceit provided the otber_ requisites

of^tE^ fort are satisfied, and provided that the parties are

not bn an equal footing with respect to knowledge of the law

or to general intelligence. If, as seems likely, there are

remedies in Equity and at Common Law for innocent misrepre-

sentation of law where this equality does not exist, a fortiori

there ought to be an action for deceit where the representation

is fraudulent (1). The question whether an equality of know-

ledge and intelligence exists ought, it is suggested, to be

regarded as one of fact to be determined on the facts of each

particular case. Thus, professional lawyers dealing with each

other at arm’s length would doubtless be deemed equals, and

if one falsely alleged to the other something purporting to be

(c) Ibid., 363.

if) Jessel. M.E., in Eaglesfield v. Marquis of Londonderry (1876). J

Ch. D. 693, 703.

(g) (1876), i Ch. D. 693.

(h) (1372), 7 Ch. 777.

(i) Page Wood, V.-C., in Rashdall v. Ford (1866), L. E. 2 E(]. 7.50, 765.

(k) (1902), 18 T. L. K. 425, 502 (misstatement by an insurance agent-

as insurance is a contract uberrima; fidei, the case is not a very strong one

for our purpose).

(!) Bowen, L.J., in West London Commercial Bank v. Kilson (ISSt),

13 Q. B. D., at pp. 362-363, seemed inclined to think that Equity would
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a pure proposition of law, this could scarcely ground an action § 113.

for deceit. But if a solicitor did the same thing to his lay

client, he ought to be liable (m).' It is not easy to see what

argument can be produced the other way. To urge that every

one is presumed to know the law is to carry into the law of

deceit a distinction between law and fact which, artificial

enough in any event, was never invented for the purpose of

shielding swindlers.. »•

Silence.—Some sort of statement or representation there Silence,

must be, but a probable qualification of this is that, where a

man is under a legal duty to speak and deliberately holds his

tongue with the intention of inducing the other party to act

upon the belief that he did not speak because he had nothing

to say, that is fraud (n). What constitutes such a duty is a

matter of law. It often arises imder a contract, and most of

the decisions on innocent misrepresentation by reason of such

silence, and most of the dicta on fraudulent misrepresentation

from the same cause, are on contract (o). But the duty may
arise in other ways and, whatever its origin may be, there

is no reason to think that breach of it cannot be deceit if the

other essentials of that tort are present. Moreover, suppressio

veri may amount to suggestio falsi if it is “ such a partial and

fragmentary statement of fact, as that the withholding of that

which is not stated makes that which is stated absolutely

false” (p); e.g., where a woman has been guilty of unchaste

conduct with one man before her engagement to another from

whom she deliberately conceals this fact, for it is a matter

which goes to the very root of the contract and its silent

suppression will release him from his promise to marry her (q)

and will presumably give him an action for deceit if he has

acted upon it and thereby suffered damage : and perhaps the

same applies where a woman in her contract of employment

not allow one who wilfully misrepresented the law to retain any benefit

acquired thereby.

(to) He is apparently liable for negligent misstatement to his client^/*

Banbury V. Bank of Montreal, [1918] A. C. 626, 707.

(n) Lord Blackburn in Brownlie v. Campbell (1880), 5 App. Gas, 925,

950. Cf. H. G. Hanbury, Equity (4th ed.), 670.

(o) Kerr, Fraud and Mistake (6th ed. 1929), 76 seq.

ip) Lord Cairns in Peek v. Gurney (1873), L. E. 6 H. L. 377, 403; eo,

too. Lord Chelmsford, ibid., 392; and James, L.J., in Arkwright v. New-
bold (1881), 17 Ch. D. 301, 317—318. See, too, MacKinnon, J., in Legh v.

Legh (1930), 143 L. T. 151, 152.

(g) Per Cockburn, C.J., in Beachey v. Brouin (1860), E. B. & E. 796,

802—803.
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§ 113 .

Statements
wbicli prove

to be false.

as a governess describes herself, with intent to deceive, as a

“ spinster ” when in fact she has been divorced by her former

husband fr).

What is the position of A who makes a true statement to

B and then discovers, before B acts upon it, that it has become

false? Does the law permit A to remain silent or does it

compel him to correct B’s false impression under pain of an

action of deceit? In Incledon v. Waf.son (s), a nisi prius case

in which A, in negotiating for the sale of the goodwill of a

school to B. told him truly that there were twenty-two

boarders and, before the bargain was concluded, found that

the boarders had dropped to seventeen and said nothing of this

to B, TVightman, J., directed the jury that if this were proved

it was deceit. Moreover, in Traill v. Baring (f), concealment

of this kind was held to be ground for cancellation in Equity

of a policy of life assurance. There were later dicta in which

the possibility of a Common Law action for deceit was regarded

as still an open question (u); but in With v. O'Flanagan la),

Lord Wright, M.R., obiter appeared to regard it as feasible,

and in Bradiord Building Societij v. Borders (b), he expressed

an opinion to the like effect in the House of Lords and he added

that “ any person who, though not a party to the fraudulent

original representation, afterwards learns of it and deliberately

and knowingly uses the delusion created by the fraud in the

injured party’s mind ”, would also be liable (c).

Closely akin to this is another problem. Suppose that A’s

statement was false from the very beginning, but that when

he made it he honestly believed it to be true and then discovers

later and before B has acted upon it that it is false. Must

he acquaint B with this? Here, again, Equity has a decided

answer, whereas the Common Law is short of any direct

decision. In Reynell v. Sprye (d) a deed was cancelled

by the Court of Chancery because A had not communicated

(r) Fletcher v. KrcU (1ST2|, 42 L, J. Q. B. 55; co fraud was alleged, sd

the contract held good.
is> 2 F. & F. ^11

(n a564i, 4 Be G J. A- P 318, 329.

iix) Cotton. L.J.. in Arkrrnnht v. AVicbold fl&SlJ. 17 Ch. D. 301, 325;

James, L.J., ibid. 320, ^ttetned to Incline against the possibility.

(a; [1936] Ch. 575, 5S4.

(b) [1941] 2 A. E. n. 205 , 220.
\c) Lord Porter found it unnecessary to express an opinion on either

Doiat; ibid., 228—229.

(d) fl852i, 1 De G. M, & G. 660, 708—709.
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the falsity of his belief (e). As to the wider liability to an

action of deceit, it might be inferred from a dictum of Lord

Blackburn that it exists (/).

However we treat the question, there is no substantial

difference between the two problems just put, and the weight

of the leading text-books is decidedly in favour of the view

that A is guilty of deceit in both of them if he withholds from

B the further information (g). There is much to be said for

the view, but I doubt whether all its consequences have been

considered. It certainly ought to be the law where there is

plenty of time to retract the statement and where the result

of not doing so is certain to result in widespread loss or

damage (as in the case of a company prospectus) or in physical

danger or serious business loss to even one person. But other

cases are imaginable which even a moralist might shrink from

describing as fraudulent. Suppose that B has booked (but

not paid for) an unreserved seat on A’s char-a-banc at 9 a.m.,

and that A tells him correctly that he intends to start the

journey at 11 a.m. Suppose that A, finding that the vehicle

is full by 10.30, starts then without informing B of his change

of plans, because it would take nearly half an hour to find B.

Here, A has certainly committed a breach of contract, but it

seems harsh to style his wrongful silence as to the changed

circumstances deceit, even though it is admittedly intentional.

It is really no more than a churlish indifference to a breach

of contract. If it is to be reckoned as a tort, one might

suggest that a better way of dealing with it would be by an

extension of one or other of two principles: (i) the principle

that intentional physical harm inflicted upon another person

is tortious (§ 68, ante); the harm which B might sustain here

would not necessarily be physical, but that does not appear

to be a substantial difference; (ii) the principle of Nocton v.

Lord Ashburton (h) which is examined in detail in the next

section; true, it is a doctrine of Equity but its general good

sense is such that it might well be adopted by the Common
Law even if the Common Law has to find a new name for it.

One more possible case of silence raises no difficulty. If

(e) See, too, Jessel, M.R., in Redgiave v. Hurd (1881), 20 Ch. D. 1,

12—13.

(/) Brownlie v. Campbell (1880), 5 App. Cas. 925, 950.

ig) Pollock, Torts, 230—231. Salmond, Torts, § 150 (3). Clerk &
Lindsell, Torts, 678 (but they admit the first case to be doubtful).

(h) [1914] A. C. 932.

§ 113 .
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§§ 113 , 114 .

Knowledge
or reckless-

neea.

Rule in

Derry v.

Peek.

A knowingly makes a false statement to B, but before B acts

upon it subsequent events have turned the statement into a

true one, this is not deceit. Thus in Ship v. Crosskill (i), a

false allegation in a prospectus, that applications for more

than half the capital of the company had been subscribed, had

become true before the plaintifi made his application for

shares, and it was held that there was no misrepresentation

for which relief could be given to him.

§ 114. The statement must be made with knowledge of its

falsity, or recklessly.—We can dispose of “ recklessly ” very

briefly. The term is somewhat unfortunate because it might

give the impression that recklessness signifies “ gross negli-

gence ”. That is not so in this context, whatever may be the

usage in criminal law. What it does mean is not knowing

whether the statement is true or false and being consciously

indifferent whether it is one or the other. This is something

much more than “ gross negligence It is really intention,

for the consequences of the act are adverted to and are

desired (k).

“ Knowledge ” is a plain enough word, but until the

leading case of Derry v. Peek in 1889 (1), it had become

entangled to some extent with mere carelessness of statement,

and it took a decision of the House of Lords to make it clear

that blundering but honest belief in an allegation cannot .be

deceit. The facts were that the directors of a tramway

company issued a prospectus in which they stated that they

had Parliamentary powers to use steam in propelling their

trams. In fact the grant of such powers was subject to the

consent of the Board of Trade. The directors honestly but

mistakenly believed the giving of this consent to be a merely

formal matter. It was, however, refused. The company was

wound up in consequence and the plaintiH, who had bought

shares in it on the faith of the prospectus, instituted an action

for deceit against the directors. The House of Lords, reversing

the decision of the Court of Appeal, gave judgment for the

defendants. They held that a false statement made carelessly

and without reasonable ground for believing it to be true could

(i) (1870), L. R. 10 Eq. 73.
(',) The matter is best handled by Bowen, Ij.J.

,
in Angus v. Clifford.

[1891] 2 Ch. 449, 471. See, too, Tjord Herschell in Derry v. Peek (1889),
14 App. Cas. 337, 371.

(I) 14 App. Cas. 337 (W. Cases 148).
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not be fraud, although it might furnish evidence of it. Earlier

decisions in Equity gave some foundation for the impression

that there was a difierenee between “ legal fraud ” and

“equitable fraud”; at any rate relief could be obtained in

the Court of Chancery for some acts bordering on sharp

practice which were not regarded as deceit in a Common Law
Court. This difference was negatived by Derry v. Peek, but

we shall have to say more of this when we consider Nocton v.

Lord Ashburton (m).

There has been a great deal of adverse criticism of Derry

V. Peek by distinguished lawyers («) although it has been

approved in some quarters (o). The hostility to it has evinced

itself in two lines of attack which are entirely different. It is

urged (i) that the decision was wrong and that the defendants

ought to have been held liable for deceit; (ii) that the decision

was right, but that English law is in a deplorable state if the

plaintiff had no remedy.

As to the first criticism, I think that it is ill-founded, that

the decision of the House of Lords was good law and good

sense, and that if it had been otherwise it would have been

one more example of hard cases making bad law. When all

is said and done, the fact remains that negligence in making

a statement, however culpable it may be or however disastrous

in its consequences, is not fraud. A careless man is not a

dishonest man and no amount of argument will prove that he

is one. That was all that Derry v. Peek decided.

But the second criticism is a just one and, as we shall see.

Parliament was so much impressed by the hard plight of

people like the plaintiff that it made a statutory exception,

albeit a very limited one, to the rule in Derry v. Peek. _Apart

from that exertion and others which will be considered in

their place, the question remains, “ Wl^y does not the law

regard carelessness in statement as a tort ? W'hy does if not

fall within the ordinary tort of negligence ? ” The requisites

of that tort are first, a legal duty to take care; secondly,

breach of it by the defendant ; and thirdly, consequent damage

to the plaintiff. What, then, is there to exclude negligent

statements from any other kind of negligent conduct ?

Now a point which is apt to be overlooked is that it cannot

(m) [1914] A. C. 932, past. p. 389.

(n) E.g., Sir Frederick Foliock, Torts, 228—230.
(o) E,g., Sir William Anson in 6 Law Quarterly Review (1890), 72—74.

§ 114 .

Criticism of

Derry v.

Peek.

Is a careless

statement
negligence?
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§ 114- be certainly stated that an action for negligence will not lie.

Right up to the time of the decision in Derry v. Peek, this was

somewhat doubtful, for although the Court of Appeal in

DiclAon V. Renter’s Telegram Co. (p) held that it would not

lie, yet Chitty, J., in Cann v. Willson (q) had held that it

would, and he gave judgment against a professional valuer who

had carelessly over-valued some property for the purpose of a

mortgage. "Kor did Derry v. Peek itself affect tlte law on this

point one way or the other, for it was a decision on the tort

of deceit and not on the tort of negligence, and one can only

speculate what the House of Lords would have done if the

plaintiff had sued for negligence instead of deceit.

Lqter_decis^n^jind dicta have brought put two points.

First, the Court of Appeal appears to be definitejy against the

existence of any a^ion in tort for negligent statement. Not

only did it overrule Cann v. Willson in Lc Lievrc v. Gould (r),

but members of it have in other eases emitted the opinion that

this was the effect of Derry v. Peek (s). Secondly, the House

of Lords have in fact never passed i^on the poipt. It instill

possible for then^to do soj and tq hold that a negligent state-

ment may be a tort. But one would hesitate to say that it is

probable that they would. It is true that there is nothing in

their own decision in Derry v. Peek to prevent them from

taking this course; it is true, again, that their decision in

Donoghiie v. Stevenson (t) has widened the scope of negligence

as a tort
;
but, on the other hand, even the majority Lords in

that case showed not the slightest disposition to overrule

Le Lievre v, Gould, and although the question of negligent

statement was not before the House and Le IJevre’s Case was

therefore not directly in point, one feels that what may be

called “ the judicial atmosphere ” is unfavourable to the

success of such an action. There is no doubt that carelessness

in putting in circulation deleterious food, clothing or other

articles will ground an action in tort for negligence by the

ip) (1877), 3 C. P. D. ].

(q\ (1688), 30 Ch. B. 39.

Ul [1893] 1 Q B 491.

(6) Bowen, L.J., in .Ingtis V. CUfford, [1891] 2 Ch. 449, 470; Lindlcj,
L J., ibid., 4G1, and m Bishop v. Balkis Consolidated Co., Ltd. (1890), 25

Q B n. 512, 521 Bowen, L.J., m Lc Lievre V. Gould, [1893] 1 Q. B
491, .501. Followed bv WroUesley, J., in Old Gate Estates, Ltd V. TopUs,
[1939] .3 A. E. R. 209.

(t) [1932] A. C. 562.
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person injured against the manufacturer (u). How, then, is

putting in circulation a negligent statement to be distinguished

from this, if we assume for the moment that no action will lie

for it? No satisfactory reason has ever been given for the

difference. In Le Lievre v. Gould, the Court of Appeal gave

some unsatisfactory ones (a), and even Bowen, L.J., could put

it upon no higher ground than that the law “ does not consider

that what a man writes on paper is like a gun or other

dangerous instrument ” (b). What it comes to, then, is this.

In cases of this type, unless the House of Lords should in

future hold otherwise, the doctrine of negligence as a tort

applies to careless representations only in circumstances where

the defendant has control of dangerous chattels or dangerous

property, like defective scaffolding (c), a mischievous hair-

wash (d), ginger-beer polluted by dead snails (e), or poisonous

underclothing (/).

If that correctly sums up the situation, the law is in a

regrettable state. More than a generation ago a dTstin^ished

American lawyer pointed out its illogicality (g). Why, he

asked, should A be liable to B (as he undoubtedly is) for

carelessly flourishing his pen about and thus scratching B’s

face with it, and yet not liable if, with the same pen, he

carelessly writes a false statement, intending B to act upon it,

and B thereby suffers financial ruin ? Suppose that a carto-

grapher carelessly omits from an official map a sunken reef

and that a ship is consequently wrecked ; or that the author

of a scientific book on snakes carelessly states that a newly-

discovered snake is harmless when in fact it is poisonous and

an explorer, relying on this statement, is bitten while he is

handling one and dies ; or that a qualified analyst publishes a

eareless statement that a particular patent medicine is as

harmless as bread, when in fact there is a mild poison in it and

a person relying upon the statement is poisoned by taking

large quantities of the medicine. It is hard that there should

(u) Donoghiie v. Stevenson, [1932] A. C. 562; Grant v. Australian Knit-

ting Mills, Ltd., [1936] A. C. 85.

(a) Lord Esher, M.R., [1893] 1 Q. B., at pp. 497—498; A. L. Smith,

L.J,, at p. 501.

(b) [1893] 1 Q. B. 502; Humpliery v. Bowers (1929), 34 Com. Cas. 189.

(c) Heaven v. Pender (1883), 11 Q. B. D. .503.

(d̂ apeoige V. Skivington (1869), L. R. 5 Es. 1.

^t^^(e}Bonoghue v. Stevenson, [1932] A. C. 562.

if) Grant v. Australian Knitting Mills, Ltd., [1936] A. C. 85.

(g) Jeremiali Smith in 14 Harvard Law Review (1900), 184; reprinted in

Selected Essays in the Law of Torts (1925), 825—340.

§ 114 .
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§ 114 .

Qualifications

of Derry v.

Peek.

(i) Statute.

be no remedy in tort in any of these cases and yet it is very

doubtful whether there would be any, for even if these things

be “ dangerous ”, can it be said that he who makes the careless

statement has any “ control ” over them ?

In America the New York Court of Appeals in 1927

repudiated the idea that there is in general no remedy in tort

for negligent misstatement (h), and the Restatement of the

Law of Torts (which, although not authoritative, represents

the highest common factor of case law in the various States)

imposes liability in such circumstances (i).

Qualifications of the rule in Derry v. Peek,_—The decision

in Derry v. Peek was not a charter of immunity for every

slovenly statement that a man may make and the following

qualifications must be noted.

(i) By statute.—Not unnaturally the decision bore hardly

upon the small investor who has neither the shrewdness nor

the information to appreciate much of a company prospectus

eycept the probability of profit to himself expressed or implied

therein. In the very next year, the Directors Liability Act,

1890 (i), provided for his protection, and that Act is now

embodied in the Companies Act, 1929 (k), and the Companies

Act, 1947 (1). The gist of it is that a director or promoter of a

company is liable to pay compensation (ll) to any subscriber

for shares or debentures on the faith of a prospectus by reason

of any untrue statement in it, unless he can prove (i) that he

had withdrawn his consent to be a director before issue of the

prospectus, or (ii) that it was issued without his knowledge or

consent and that, when he became aware of its issue, he gave

reasonable public notice of his repudiation, or (iii) that he had

reasonable ground for belief in the untrue statement and did

believe it up to the time of allotment of the shares or

debentures, or that he had repeated the statement of an expert

and had reasonable ground to believe and did, up to the time

of the issue of the prospectus, believe that the expert (i) was

competent to make the statement, and (ii) had not withdrawn

his consent to the issue of the prospectus before delivery of a

(h) International Products Co. v. Erie R. R. Co. (1927), 244 N. Y. 331

See (looJhart, Essays in Jurisprudence (1931), 277—279,
(t) §§ 311, 552.

()) 63 & 54 Viet. c. 64.

ik) 19 & 20 Geo. 5, c. 23, s. 37.

(() 10 & 11 Geo. 6, c. 47, s. 65.

((/) The measure of damages is the same as in a common laiv action for

deceit : Clark v. Urquhart, [1930] A. C. 28.



Deceit 389

copy of the prospectus for registration or, to the defendant’s

knowledge, before allotment of shares thereunder (m).

There are other statutory qualifications which need not

detain us here (n).

(ii) Estoppel.—As has already been stated, estoppel is a rule

of evidence which precludes a person from denying the

existence of facts in the truth of which he has led another

person to believe, who suffers damage by acting upon the

representation. With the details of it we are not concerned (o).

(iii) Where there is a contractual duty to take care in

making the statement.—This is merely a reminder that liability

may exist quite independently of tort.

(iv) Representations relating to dangerous property.—This

qualification to which passing reference was made above will

be considered at length in Chapters XXI, XXII.
(v) Implied warranty of authority in agency.—If A con-

tracts with C as agent on behalf of B who has given him no

authority to do so, but A honestly believes that he has, then

C can sue A for breach of implied warranty of authority (p).

(vi) Compensation in Equity.—Derry v. Peek is commonly

supposed to have annihilated the distinction between “ legal

fraud ” and “ equitable fraud ”, or, to put it in another way,

there is no difference in the conception of fraud in a Court of

law whether that Court be a Common Law one or the Chancery

Division. No doubt this is correct, although at least one

learned author has pleaded for the retention of the terms (q).

He points out that Derry v. Peek is apt to obscure the rule,

which was untouched by the Judicature Act and which was

emphasised by the House of Lords in Nocton v. Lord

§ 114

(ii) Estoppel.

(iii) Contract.

(iv) Dan-
gerous
property.

(v) Implied
warranty,
etc.

(vi) Equity.

(m) Act of 1947, s. 05 (3).

(n) See Dawson if Co. v. Bmgley U. D. C., [1911] 2 K. B. 149. The
qualification seemingly includes the liability ol a medical practitioner who
makes negligent statements in a certificate that another pcison is a lunatic.

In De Frcville v. Dill (1927), 96 h. J. K. B. 1056, McCardie, J., held that a

duty to take reasonable care in giymg such a certificate is cast upon the

practitioner. This duty is apparently referable to the Lunacy Act, 1890

(53 & 64 Vict. c. 5), and the inference that this is so emerges moie clearly

in earlier decisions ; Hall v. Semple (1862), 3 F. & F. 33 (earlier statutes);

Everett v. Grifjitks, [1921] 1 A. C. 631; Harnett v. Fisher. [1927] 1 K. B.

402; [1927] A. G. 673 (note that the H. L., in holding in this last case

that there was a duty at Common Law to take care, were referring to

examination of the alleged lunatic, not to giving the certificate; [1927] A. C.

at pp. 579—580).

(o) See Everest & Strode, Estoppel (3rd ed. 1923), Index, “Fraud”.
(p) Discordant views have been expressed as to the principle of the

remedy; Winfield, Province of Tort (1931), 177—178.

(q) Dr. E. C. S. Wade in Cambridge Legal Essays (1926), 295—314.
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§§ 114-116 .

Intent.

Reliance on
statement.

Ashburton (r), that Equity has in certain circumstances an

exclusive jurisdiction in giving a remedy for conduct which it

has styled “ fraud ” although no fraudulent intent need be

proved and although such conduct is not actionable in a

Common Law Court. Perhaps it would be safer nowadays to

describe such conduct, not as “ equitable fraud ” but by the

periphrasis “ breach of a fiduciary obligation The remedy,

in any event, is for compensation, not for damages, and is

obtainable only where the principle of restitutio in integrum

applies (s). In Nocton v. Lord Ashburton, a solicitor negli-

gently, but without fraud, induced his client to release part of

a mortgage security, so that the security became insufficient

and the client suffered loss. He sued the solicitor who, being

in a fiduciary position to him, was held liable to compensate

him (f).

§ 118. The intent.—The statement must be made with

intent that the plaintiff shall act upon it. So long as that is

satisfied, it need not be made to him either literally or in

particular. In Langridge v. Levy (a), the seller of a defective

gun which he had falsely and knowingly warranted to be

sound, was held liable to the plaintiff who was injured by its

bursting, although it was the plaintiff’s father to whom the

gun had been sold, but who had acquainted the seller with the

fact that he intended his sons to use it. If, hotvever, the

statement is made to a limited class of persons, no one outside

that class can sue upon it. Thus a company prospectus is

ordinarily confined in its scope to the original shareholders.

For false statements in it they can sue, but purchasers of the

shares from them cannot do so (o); but circumstances may

quite possibly make the prospectus fraudulent with respect

even to them, as where it is supplemented by further lying

statements intended to make persons who are not original

allottees of the shares buy them in the market (b).

§ 116, The ylaintiff must rely on the statement.—There is

no such reliance and therefore no actionable deceit if the fraud

(r) [1914] A. C. 932.

(s) Explained in Salinond & Winfield, Contracts, § 82.

(t) For other examples of such fiduciary relatione, see Wade, op. cit.,

302 seq.

(u) (1837), 2 M. & W. 519; 4 M. & W. 337; Polliill v. Walter (1832),

3 B. & Ad. 114.

(a) Peek v. Gurney (1873), L. R. 6 H. L. 377.
(b) Andrews y. Mockford, [1896] 1 Q. B. 372 (W. Cases 161).
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consists in some defect in an article sold which is so obvious

that the purchaser must have discovered it if he had inspected

the article. In other words, if the defect is a patent one and

one of which the purchaser is as good a judge as the vendor,

the vendor is not bound to point it out. This proposition

which was laid down in Horsfall v. Thomas (c) seems to be

both intelligible and reasonable, but the actual application of

it by the Court to the facts has provoked a good deal of

criticism. X sold a cannon to Y, stating that it was of the

best metal all through and had no weak points that he was

aware of. In- fact a plug of metal had been inserted in the

breech (whether by X or his servants did not appear) in order

to conceal defective metal there. After a few rounds had been

fired the gun burst owing to this and other flaws. It was held

that this was not fraud because Y had the means of knowing

the defect and if he had diligently applied them he would have

discovered it “ because it was patent ” (d). This puts an odd

meaning on the word “ patent ”. If a fact is discoverable

only by the diligent application of means of knowledge, it is

scarcely a patent one (e). But, however the decision is to be

explained, it is certain that if there is no such obviousness it is

stUl deceit even if the plaintiff had means of verifying the

statement and made no use or only a particular use of them.

In Central Ry. of Venezuela v. Kisch (/), directors of a com-

pany made deceitful statements in a prospectus and were held

liable to a shareholder defrauded thereby although the pro-

spectus stated that certain documents could be inspected at

the company’s office and, if the shareholder had taken the

trouble to do so, he would have discovered the fraud (g).

Indeed, if the fraud is not obvious, it will not help^ the defen-

dant that he inserted an express clause in a contract with the

plaintiff that the plaintiff must verify all representations for

himself and not rely on their accuracy, for “ such a clause

might in some cases be part of a fraud, and might advance and

disguise a fraud ” (h).

(c) (1862), 1 H & C. 90. (d) Biamwell, B., ib/rf., 101.

(e) Cockbiirn, C.J., dissented altogether from Horsfall v. Thomas in an
obiter dictum in Smith v. Hughes (1871), L. K. 6 Q. B. 597, 605, but in Sir

Frederick Pollock’s opinion this dictum did not appear to have been followed

at any rate down to 1911 or to have commanded the assent of the profession :

Shepherd v. Croft, [1911] 1 Ch. 521, 530, note (1).

(f) (1867), Li. B. 2 H. L. 99.

(g) So, too, Dobell v. Stevens (1825), 3 B. & C. 693.

(h) S. Pearson d Son. Ltd. v. Dublin Corporation, [1907] A. C. 351, 360

(Lord Ashbourne).

§ m.
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§§ 118 , 117 . It is to be noted, too, in this connexion that knowledge of

the plaintiff’s agent is not to be imputed to the plaintiff
; e.g.,

where a house-agent acting for the plaintiff knew that a

prospective tenant of the plaintiff’s house was a woman of

immoral character, but the plaintiff was unaware of this (i).

Ambiguity. statement is ambiguous, the true interpretation of

the authorities seems to be that the plaintiff must prove (i) that

the statement was reasonably capable of bearing the meaning

which he attached to it; (ii) that he understood it in that

sense
;
and (iii) that the defendant made use of the ambiguity

with the express purpose of deceiving the plaintiff (k). In

Smith V. Chadwick (1), the prospectus of a company alleged

that “ the present value of the turnover or output of the entire

works is over £1,000,000 sterling per annum Did this mean

that the works had actually turned out in one year produce

worth more than a million, or at that rate per year? If so, it

was untrue. Or did it mean only' that the works were capable

of turning out that amount of produce? If so, it was true.

The plaintiff failed to prove that he had interpreted the words

in the sense in which they were false, so he lost his action. On

the question of the actual meaning of the statement, the noble

and learned Lords were evenly divided (m), but there is no

doubt that if an allegation is deliberately put forth in an

ambiguous form with the design of catching the plaintiff on

that meaning of it which makes it false, it is fraudulent and

indeed is aggravated by a shabby attempt to get the benefit

of a fraud without incurring the responsibility (n).

Damage. § 117. Damage .—The plaintiff must prove that he has

suffered damage in consequence of acting upon the statement.

(i) Wcih V. Smith, [1014] 3 K. B. 722.

(fc) Cf. Dr. W'llhams, 61 ij. Q. R. 392; in spite of it, I see no reason for

altering my views. Salmond, Torts, § 150 (6), also interprets the authorities

in a rather different sense; but it is doubtful whether Bowen, Li.J., m Angus

V. Clifford, [1891] 2 Ch. 449, 472, had ainbiguous statements in mind at all,

and if the whole speech of Lord Blackburn m Smith v. Chadwick (1884), 9

App. Cas. 187, be read and not merely the portion of it on p. 201, it is

submitted that he required the plaintiff’s interpretation to be a reasonable

one; so, too. Lord Selborne, L.C. (at p. 191) applied to the facts of that

case the test, ’’ What interpretation would an intelligent man of business

have put upon it [the statement]?" Of course, if the defendant were

merely negligent in making the statement, he cannot be liable for deceit
;
on

that point we agree with Salmond.
(1) (1884), 9 App. Cas. 187.

tm) hard Selborne and Lord Bramwoll thought that it had the first

meaning. Lord Blackburn and Lord Watson that it had the second.
(n) Lord Blackburn, ibtd., 201,



Deceit 893

The injury is usually to property, but it may also be to the §§ til, 118.

person (o), as in Burrows v. Bhodes (p) where the plaintiff

had been induced by the defendant to take part in an invasion

of the South African Republic by false statements that

protection was needed for British women and children there.

The expedition was defeated. For the consequent loss of kit,

pay and earnings, the plaintiff recovered £578 odd, and for

the loss of his leg £2,421 odd.

§ 118. Statements required to be in writing.—The modern Writing,

action for deceit, after its invention in 1789, became a potential

mode of evading the Statute of Frauds, 1677 (q), which

required promises that were guarantees to be in signed writing

in order to make them actionable. The common example of

a guarantee is, “ Supply X with goods and if he does not pay

you 1 will ”. If that is oral, no action can be brought upon

it against me. Now suppose that I say, “ You may trust X.

He is a very honest man ” and I know that X is insolvent,

that is not a guarantee for I have not undertaken any

responsibility about his payment for anything that you may
supply to him; but an action of deceit in tort might lie,

although the statement is merely oral, for the Statute of

Frauds is limited to promises and here there is none. Yet

the distinction is an artificial one. Lord Eldon saw alarming

possibilities of dodging the Statute in this way and when he

was Chief Justice (1799—1801) he succeeded in stopping

actions of deceit on such oral representations by urging juries

not to find for the plaintiff on the oral testimony of a single

witness (r)
;

but it was not until the Statute of Frauds

Amendment Act, 1828 (commonly known as Lord Tenterden’s

Act) (s), that this gap in the law was filled. Section 6 provides

that “ no action shall be brought whereby to charge any

person upon or by reason of any representation or assurance

made or given concerning or relating to the character, conduct,

credit, ability, trade, or dealings of any other person, to the

(0) The possibility of this is sometimes forgotten : 45 Law Quarterly

Review (1929), 347, and note 11a.

(p) [1899] 1 Q. B. 816. So, too. Work v, Campbell (1912), 164 California

Rep. 343. Cf. Siveyer v. Allison, [1935] 2 K. B. 403.

(9) 29 Car. 2, c. 3, s. 4.

(r) Evans V. Bicknell (1801), 6 Ves. Jr. 174, 186— 187.

(1) 9 Geo. 4, c. 14.



394 The Law of Tort

§§ 118, 119. intent or purpose that such other person may obtain credit,

money or goods upon (t), unless such representation or assur-

ance be made in writing, signed by the party to be charged

therewith

The section applies only to fraudulent representations (ti)

and it is more stringent than the Statute of Frauds, for

signature by the party’s agent will not suffice (a).

Agents.
§ 119. Statements by agents.—The liability of a principal

for a false statement made by his agent is best stated in a

series of propositions.

(1) If P, the principal, knows that the statement is false

and expressly authorises A, the agent, to make it, then both

are liable as joint tortfeasors if A also does not believe in

its truth. If A believes it to be true, he of course is not

liable for deceit, but P is on the plain principle that it is just

as possible to commit torts by innocent agents as crimes (h).

(2) If P knows that the statement is false, but does not

expressly authorise A to make it, and A does so, not believing

it to be true, P is liable on the ground of vicarious responsi-

bility in tort, provided A is acting in the course of his

employment—a doctrine which applies to deceit as to any

other tort (c). But suppose that A believes the statement

to be true. It is conceded that A is not liable, for he has com-

mitted no tort; and it has been argued that P ought not to be

liable because he has authorised none, and vicarious respon-

sibility is inapplicable because the agent himself has perpe-

trated no tort. The authorities on the point are somewhat

confused. In Cornjoot v. Foxvke (d), P owned a house

and employed A to let it. An intending lessee asked A if

there were any objection to the house. A replied “ Nothing

whatever ”. In fact there was a brothel next door. P knew

it. A did not. The lessee, after he had taken the house.

(t) “ Upon ” is either mistakenly inserted or ought to be placed before
" credit ”. Cf. Pollock, Torts, 239.

(u) Banbury v. Bank of Montreal, [1918] A. C. 626. The section does

not make any innocent misrepresentation actionable which was not action-

able before; it simply does not affect such a representation at all.

(a) Swift V. Jewsburrj (1874), L, R. 9 Q. B. 301.
(b) Ludgaler V. Love (1881), 44 L,. T. 694.

(c) Barwick v. Enqlish Joint Stock Bank (1867), L. E. 2 Ex. 259;
Mackay v. Commercial Bank of New Brunswick (1874), L. E. 5 P. C. 394,

It 18 now settled that it is immaterial either in deceit or any other tort

whether the agent intends or does not intend to benefit his principal ;

Lloyd V. Grace, Smith <« Co.; [1912] A. C. 716.
(d) (1840), 6 M. & W. 358.
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discovered this and gave notice to P of termination of the

agreement. The Court of Exchequer, however, held him

liable in an action upon the contract by P. They conceded

that P would have been liable either if he had expressly

authorised A to make the statement or if he had employed

A to make it, but here P had done neither of these things.

Cornfoot v. Fotcke provoked a good deal of adverse

eomment in later cases (e). Though it has not been directly

overruled (/) the Comt took too narrow a view of the

principal’s responsibility, and the present law may perhaps be

stated as follows.

Where there is deliberate non-communication by the

principal to the agent of a fact, the existence of which is so

vital to the transaction between his agent and a third party

that no reasonable person in the third party’s position would

have entered into the transaction on the terms on which he

did if he had known of the facts, then the principal is liable

in deceit if the agent innocently alleges to the third party

that the fact is otherwise. Modern writers seem to be in fair

agreement that the principal ought to be liable, but put

forward various reasons why he should be (g). I venture to

urge that the best ground is that silence on the principal’s

part in such circumstances is suppressio vert which amounts

to suggestio jalsi. That would certainly cover a case like

Cornfoot v. Fotvke, for the principal must have known that

no reasonable person would think of hiring a house if he knew
there was a brothel next door (h), and, it is submitted that

that case would be differently decided at the present day

;

but it would, taken in conjunction with Derry v. Peek («),

exempt any one from liability to an action for deceit where

(e) Barwiclc v. English Joint Stock Bank (1867), L. R. 2 Ex. 259, 262;
FuUer v. Wilson (1843), 3 Q. B. 58, 1009, indicated that a principal, who
knows or has the means of knowing that the agent was making a false

representation, is liable : Wheelton v. Hardisty (1857), 8 E. & B. 232,

270—271; S. Pearson lO Son, Ltd v. Dublin Corporation, [1907] A. C.

351, 357—358; London County, etc. Properties, Ltd. v. Berkeley, etc. Co.,

Ltd., [1936] 2 A. B. E. 1039; Gordon Hill Trust v. Segal, [1941] 2

A. E. E. 379, 390. Cf American Restatement of Agency, § 256.

(/) P. Devlin in 53 L. Q. B. (1937), 344—363, where the topic is fully

discussed.

ig) Pollock, Torts, 240—241; Bowstead, .Agency (10th ed. 1944), p. 212.

(h) And the same applies to facts like those in the London County, etc.

Properties Case, p. 396, post.

(i) (1889), 14 App. Gas. 377. The idea of "moral” as distinct from
“ legal ” fraud had been repudiated earlier than Derry v. Peek-, see Jolijje

V. Baker (1883), 11 Q. B. D. 255, 269—271.

§ 119 .
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§ 119- his failure to communicate the information was due to mere

inadvertence. A case of some difficulty in this context is

London County, etc. Properties, Ltd. v. Berkeley Property,

etc. Co. (k). A corporation contracted to sell a block of flats

to the X Co. The agreement was efiected through D, A and

R, three agents of the corporation. D was the managing

director and solicitor of the corporation, and he had under

him A as property manager and R as conveyancing clerk.

The X Co. bought on the faith of R’s representation that the

tenants of the flats paid their rents punctually. R believed

this to be true; in fact it was false. R had got the statement

from A and the Court of Appeal, without clearly saying that

A had committed fraud, regarded him as at least having

been economical of the truth (1). What view they took of

D’s conduct is not clear except that they credited him with

knowledge that the statement was untrue. In an action by

the X Co. for fraudulent misrepresentation the Court of

Appeal held the corporation liable on the ground that the

knowledge of A and D was the knowledge of the corporation

itself. Now the corporation was a limited company and in

general knowledge cannot be imputed to a company unless it

is the knowledge of the board of directors (m), and it is not

clear why the knowledge of D, one only of the directors,

was imputed to the whole board. If we could be sure that

the Court held A to be fraudulent, the decision could be

explained on another ground—^vicarious liability in tort; nor

did it matter that the statement was actually made by R,

another agent, who was innocent, for a large corporation

must have many agents and the Court made it plain that a

diffusion of responsibility among such agents is not to be

regarded as a dilution of the responsibility of the corporation

itself (n).

(fc) [1936] 2 A. E. R. 1039.

(i) Ibid., 1046, 1050, 1051. Atkinson, J., in Anglo-Scottish Beet Sugar
Corporation v. Spalding U. D. C., [1937] 2 K. B. 607, 624, had no doubt

that the C. A. had held A to be fraudulent.

(m) Lord Sumner in Houghton d Co. v. Northard, [1928] A. C. 1,

18—19; Buckley, Companies Acts (11th ed. 1930), 736.

In) This is not inconsistent with Atkinson, J.’s interpretation of the case

in the Anglo-Srottish Case (ante, note (1), [1937] 2 K. B. at p. 627).
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CHAPTER XVI

NEOLIGENCE (a).

§ 120. As was stated in an earlier Chapter, negligence is *§§ 120
, 121.

an ambiguous term in the law of tort. At the present day it Ambiguity of

has two meanings :
negligence.

(1) A mental element which is to be inferred from one of/

the modes in which some (but by no means all) torts may)

possibly be committed. Thus it is possible to commit torts

like defamation, nuisance or trespass not only intentionally,

but also “ negligently The mental element signified by
this is usually total or partial inadvertence on the part of a

person to the nature of his conduct and/or its consequences.

Yet it may also include full advertence to both (b). But even

when this is so there is no desire for the consequences and thi s

is wbaCdistinguishes negligence from intention.--

(2) An independent tmt which consists of breach of a legal

duty in the mode described above, followed by damage.

This double meaning has been steadily developing for the

last century or so and some account of the earlier law is

necessary to make the present position completely intelligible.

L-'

§ 121. Historical sketch, i
History

I have dealt fully with the history of negligence else-

where (-c) and an epitome of what I have said is all that is

needed here. From the Norman period to the early nineteenth

century, there is no analysis in our law books of tortious negli-

gence. much less does the dichotomy under discussion appear.

(a) A monograph much used by English practitioners is Beven, Negli-

gence in Law (4th ed. 1928). The current edition takes no account of

changes in theory. These are adequately treated in Cbarlesworth, Negli-

gence (2nd ed., 1947). For an American analysis, sec Leon Green, Judge
and Jury (1930), Chaps. I—V. My own suggestions are embodied in 42 Law
Quarterly Keview (1926), 184—201; 34 Columbia Law Beview (1934), 41

—

ff6; Encyclopsedia of Social Sciences, “Negligence”. In America, the Be-
statement of the Law of Torts, Vol. II, Negligence, is all the more import-

ant as an attempt to find a common denominator on that topic in the various

States because its preparation was chiefly in the hands of Professor Francis

H. Bohlen. For an appreciation of it from an English point of view, see 13
New York University Law Quarterly Review (1935), 1—18. For a general

statement of American Itw, see Corpus Juris, tit. “ Negligence “.

(b) Vaughan v. Menlove (1837), 3 Bing. N. C. 468.

(c) 42 Law Quarterly Review (1926), 184—201; 34 Columbia Law Review
(1934), 41—66.
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§ 121. Bnt, although the law had little to say about negligence, it

had nevertheless in many respects grasped the mental element

inherent in it, and if we transplanted the “ reasonable man ”,

who figures so largely in negligence nowadays, to the Year

Book period we should find him behaving much as he does

now except that he was much less accountable for harm

arising from mere omissions. True, the remedies afforded by

various actions upon the ease fell short of the current law

but by the early nineteenth century their scope had gradually

been extended until all that was needed to bring the law to

its present shape was a change in form and a statement of a

general rule instead of an enumeration of particular instances.

One of the most important of these instances, if not the

“earliest, was the liability of those who professed competence

in certain callings. “ It is the duty of every artificer to

exercise his art rightly and truly as he ought.” So said

Fitzherbert in the early sixteenth century (d) and he was

A'oicing a rule which was well known 150 years earlier. Two

conspicuous examples were the innkeeper and the common

carrier. They were liable for loss occasioned to their customers

by carelessness in dealing with the goods entrusted to them,

and the duty was a stern one, for men must put a great deal

of confidence in them, and in all ages their opportunities of

theft or of allying themselves with thieves have been easy.

Many other callings implied a duty of carefulness. Such

were those of the apothecary or surgeon and the attorney,

^d indeed it is hard to say where the law stopped in this

direction except for the somewhat vague limit that the calling

must be “ common ” or “ public This included the ferry-

man, the farrier, the sheriff, the gaoler and perhaps even the

barber.

^
^ Then in quite another region negligent conduct gave rise to

an action upon the case of another sort,—that for nuisance

and many an instance of nuisance is only a mask for negli-

gence. Yet another veil was the action for trespass, for it

rqattered not a straw whether the trespass were intentional or

J^egligent; the defendant was liable either way.
Literary exposition of negligence was almost completely

lacking until Corayns’ Digest Avas published in 1762. He put

a great mass of unsifted material under the captions ” Action

(d) Natura Brevium, 94 D.
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upon the case for negligence ”, “ Case for disturbance ” and
“ Case for misfeasance Here, as always, the vital question

was, ” What is my remedy ? ” not “ What tort has the

defendant committed against me ? ” And it would have been

a senseless inquiry to ask a lawyer, “ Is negligence a state of

mind or is it an independent tort ? ” for he would not have

understood it. His view might be thus expressed :
“ If some

one has carelessly injured you, you may possibly have an

action upon the case of one sort or another, or even an action

for trespass.”

But in the nineteenth century, more exact ideas slowly

came into being. If one must select a date, perhaps their

growth may be traced from about 1825 onwards. It was

probably stimulated a good deal by the enormous increase

of industrial maehinery in general and by the invention of

railways in particular. At that time railway trains were

notable neither for speed nor safety. They killed any object

from a Minister of State to a wandering cow and this naturally

reacted upon the law. “ Actions upon the case for negli-

gence ” in doing or not doing something became plentiful.

Was this action a mere film which thinly disguised what was

destined to become an independent tort, or was it simply a

claim for redress of harm perpetrated in a particular way }

The answer is that neither alternative can be selected to the

exclusion of the other. Both elements are traceable in the

earlier part of the nineteenth century and that is how the

matter stands at the present day. For a long time the idea

that negligence is in itself a tort was never stated in so many

words, but there was a subconscious realisation of it. A man
did no wrong merely because he drove a steam-engine or a gig,

sailed a boat, owned a hay-rick or a cellar-flap, or pulled down

his own house. But when he was careless in his management

of any such thing and thereby injured another person, he was

liable
; and this inadvertence and the consequent damage were

the gist of the action and the only things in respect of which it

was brought. They constituted “ negligence ” which was a

tort and not simply negligence which was one of the possible

ways of committing certain other torts.

Writers on tort had to wait until almost our own generation

before they could venture to assert that this new meaning

§ 121 .
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§§ 121—123.

Essentials.

Duty.

exists side by side with the other one (g), and it is only

comparatively recently that a frank avowal of it is to be found

in the reports ; but both the House of Lords and the Judicial

Committee of the Privy Council have now recognised it (/).

*/§ 122. Essentials of negligence.

Negligence as a tort is the breach of a legal duty to take

care which results in damage, undesired by the defendant, to

the plaintiff. Thus its ingi-edients are: (1) A legal duty on

the part of A towards B to exercise care in such conduct oi

A as falls within the scope of the duty. (2) Breach of that

duty. {3)^onsequential damage to B.

123. Duty.

A merely moral or religious duty will not suffice
;

it must

be one recognised by the lawkJ It may be objected that, even

so, “ duty ” is not confined to the law of negligence and that

it is an element in every tort, because there is a legal duty not

to commit assault or battery, not to commit defamation, not

to commit nuisance and so forth. But all that “ duty ”

signifies in these other torts is that you must not commit

them. It throws no light on their essential ingredients.

Thus it will not tell us what the plaintiff must prove in assault

in order to be successful. Breach of it is not one of the

internal factors which constitute these other torts. But in

the tort of negligence breach of “ duty ” is the chief

ingredient of the tort
;
in fact there is no other except damage

to the plaintiff.

What then does “duty” mean? (g). The answer seems
^

to be that the plaintiff cannot win his action unless he can

(e) Some writers either ignore it or deny it. Beven, op. cif., i, 1

Jenks, History of English Ijaw (ed. 1934), 319—320. Dr. Rtallybrass. tho

learned editor of Salniond, Torts, has abandoned the views of his author on

this point; cf. sixth cd., § 5 and eighth and ninth eds., §§ 7, 120, and now
tenth cd., §§ 7, 119, (1). In the current edition of Clerk & Lmdseil, Torts

(1947), 311—3-J3, the view which T\e have set out has been adopted.

(/) Donnghue v. Stevoi-fon. [1932] A. C. 562, especially the speech of

Lord Alkm; Lochgelly Iron, etc., Co., Ltd. v. M'MuUan, [1934] A. C. 1,

35; Grant v. Australian Knitting Mills, Ltd., [1936] A. C. 85, 101, 103;

Lord Wrjght, M.li., in NichoUs v EJij Beet Sugar Factoni, Ltd., [1936]
Ch. 343, 351.

ig) The analysis in Beven, op. cit., i, 7—8, is instructive, but too vagno
to be of rniicli practical value Moreover, it includes intentional harm which
neither in law nor in morals has ever been identified with negligence except
in culpa lata or “ gross *' negligence
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show in limine facts from which the Court can deduce a legal I § 123.

obligation on the part of the defendant towards the plaintiff
'

to take care.
{
Duty means a restriction of the defendant’s

freedom of conduct, and the particular restriction here is that)

of behaving as a reasonably careful man would behave in the|

like circumstances. The decision of this is always a question

of law for the Judge.)

The history of how the idea of duty crept into the law of

negligence is a curious one^ I have treated it at length

elsewhere (h) and no useful purpose would be served by
giving even an outline of it here. All that need be said is

that its germ is perceptible in Vaughan v. Menlove (1837) (i),

Langridge v. Levy (1837) (k) and Winterbottom v. Wright

(1842) (i) and that it developed fitfully until T.nrd F.sher gftve
it sharp expression in Heaven v. Pender (1883) (rn). It is

now firmly rooted in our law, for the House of Lords has

recognised it; it seems to me superfluous, but repetition of

the reasons which have led me to this conclusion would be

out of place here (n).

How is the Judge to determine whether there is, or is not, criterion of

a duty? His task is easy where earlier decisions have

established one. Time out of mind it has been held that men
must use care in driving vehicles on the highway, in handling

deadly implements or substances, in plying their trades where

their neighbours are about ; and for circumstances much more

particular than these which may create a duty there is a

wealth of decisions in the reports. But “ the categories of

negligence are never closed ”, and what is the Judge to do if,

as often happens, there is no precedent exactly in point?

The Iff^iis dasair.nx for a reply to this is Lord Atkin’s speeeh

in the House of Lords in Donoghue v. Stevenson in 1932 (o) :

In English law there must be, and is, some general con- Donoghue v.

ception of relations giving rise to a duty of care, of which the Stevenson.

particular cases found in the books are instances. The

liability for negligence, whether you style it such or treat it

as in other systems as a species of ‘ culpa ’, is no doubt based

{h) 34 Columbia Law Eeview (1934), 41—66.

(i) 3 Bing. N. C. 468.

(fc) 2 M. & W. 519; 4 M. & W. 337.

(l) 10 M. & \V. 109.

(m) 11 Q. B. D. 503. 34 Columbia Law Eeview, 51—57.

(n) 34 Columbia Law Review, 58—65.

(o) [1932] A. C. 562, 580 (W. Cases 154).

W.T. 26
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§ 183. upon a general public sentiment of moral wrong-doing for

which the ofiender must pay. But acts or omissions which

any moral code would censure cannot in a practical world

be treated so as to give a right to every person injured by

them to demand relief. In this way rules of law arise which

limit the range of complainants and the extent of their

remedy. The rule that you are to love your neighbour

becomes in law, you must not injure your neighbour ; and the

lawyer’s question. Who is my neighbour ? receives a restricted

reply. You must take reasonable care to avoid acts or omis-

sions which you can reasonably foresee ivould be likely to

injure your neighbour. Who, then, in law is my neighbour?

The answer seems to be—persons who are so closely and

directly affected by my act that I ought reasonably to have

them in contemplation as being so affected when 1 am

directing my mind to the acts or omissions which are called

in question ” (p).

In Donoghue v. Stevenson, a manufacturer of ginger-beer

had sold to a retailer ginger-beer in an opaque bottle. The

retailer resold it to A who treated a young woman of her

acquaintance to its contents. These included the decomposed

remains of a snail which had found its way into the bottle at

the factory. The young woman alleged that she became

seriously ill in consequence and sued the manufacturer for

negligence. There was of course no contractual duty on the

part of the manufacturer towards her, but a majority of the

House of Lords held that he owed her a duty to take care that

the bottle did not contain noxious matter and that he was

liable if that duty was broken. With great respect to the

noble and learned lords who dissented, they appear to have

been influenced in their judgment by the fallacy that because

there was no contractual liability on the manufacturer’s part

to the plaintiff therefore there could be no liability in tort.

This fallacy was injected into our law in 1842 (q), it was a

non sequitur destined to have expensive consequences for the

English litigant and it died a hard death in Donoghue’s Case.

The Judicial Committee of the Privy Council, in following

Donoghue’s Case in 1935 in Grant v. Australian Knitting

ip) The italics are mine. Lord Macmillan’s speech is equally important
and instructive ([1932] A. C., at pp. 605—623).

(q) By some dicta m Winterbottom v. Wright (1842), 10 M. & W. 109,

Historically, the fallacy is intelligible; 34 Columbia Law Review, 63 seq.
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Mills, Ltd. (r), gave it decent burial. In fact, contractual

liability is completely irrelevant to the existence of liability

in tort. The same facts may give rise to both, but it is wrong

to assume that, because A is bound by a contract to B,

therefore harm resulting from A’s breach of that contract to

C, a third party, can never give rise to liability in tort on

A’s part to C (s).

y There is no reason to think that Lord Atkin in Donoghue's

Case used the word “ neighbour ” as signifying geographical

proximity of the person injured to the wrongdoer. Indeed

such proximity is irrelevant, for it may exist and yet give

rise to no legal duty, e.g., where I build so as to obstruct my
neighbour’s prospect (as distinct from his right of light)

;
and

conversely it may not exist and yet there may be a legal duty,

e.g., where a harmful thing is manufactured in Newcastle and

causes injury to some one living in Southampton (t).

•'Woods V. Duncan (u) shows that Lord Atkin’s test involves

the element of causation in the sense that the whole ehain of

events leading up to an accident must be taken into account in

determining which, it any, of them ought reasonably to have

been foreseen
; but it is quite distinct from causation in

connexion with remoteness of damage (ante, § 21), for there a

tort has certainly been committed and the question is whether

it was the defendant’s conduct that was the determinant cause

of the injury ; on the other hand, in the case of “ duty ”, the

question is whether a tort has been committed at all. The

facts of Duncan v. Woods may be summarised as follows. The
Admiralty employed the C. L. Co. to build a submarine. The

C. L. Co. employed the B. Co. for certain painting of it.

Servants of B. Co. obstructed a test-cock with bitumastic

enamel. When the submarine put to sea for trials, Lieut. W.,

(r) [193C] A. C. 85, 101—102. Some of the cases in the Courts below

the H. L. in which Donoghue's Case has been applied are Brown v. Cotterill

(1934), 51 T, L. E. 21; Malfrool v Noxal (1935), 51 T. L. E. 551 ,
Paine

V. Colne Valley, etc. Co., Ltd. (1938), 55 T. Ij. E. 181; Sharp v. Avery,

[1938] 4 A. E. E. 85, 90; Hanson v. Wearmoiith Coal Co. (1939), 55

T. L. E. 747; Bead v. Croydon Corporation (1938), 108 L, J. K. B. 72;

Barnes v, Irwell Valley Water Board, [1939] 1 K, B, 21, The double

aspect of some of these decisions is noted, post, § 160.

is] Winfield, Province of Tort, 73—76.

(t) Cf. Scrutton, L.J., in Farr v. Butlers Bros, d Co., [1932] 2 E. B.

606, 613—614.
(u) [1946] A. C. 401 (reported as Duncan v. Cammell Laird i Co.

in the Courts below: (1944) 171 Ii. T. 186). The case is noted in 62

L. Q. E. 205.

§ 123 .
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S 123. not knowing of the obstruction, used the test-cock. The

submarine was lost in consequence and D. and C., who were

on board, lost their lives. Their wives sued Lieut. W.,

C. L. Co. and B. Co. for negligenee. The House of Lords held,

(1) reversing the Court of Appeal, that Lieut. W. was not

liable, for, though res ipsa loquitur (post, p. 410), his evidence

showed that there was no lack of reasonable care on his part;

(2) affirming the Court of Appeal, that C. L. Co, and B. Co.

were not liable, for, though they had been careless, no duty to

take care was established with respect to D. and C., because

the defendants could not reasonably foresee that the blocking

of the test-cock would lead to the loss of the submarine.
^ It must be observed that “ reasonable care ” and “ reason-

able foresight ” in Lord Atkin’s speech still leave upon the

Judge the task of settling in each particular case what is

“ reasonable ”. To that extent, the test of the “ reasonable

man ” is subjective and not merely objective (u). Nothing will

release the Judge from the difficulty involved in this subjective

side, for any attempts to get a hard-and-fast definition of

“ reasonable ” would only mechanise the law on this point.

But the elasticity which is inherent in “ reasonable ” not

unnaturally leads to some curious results. The layman may

think it odd that while a medical practitioner is under a legal

duty in the law of tort to use reasonable care towards a patient

even if there be no contract between them, yet no ordinary

bystander is under a duty to attempt the rescue of a child from

drowning in what he knows to be shallow water.

The facts and decision in Bourhill v. Young have already

been set out (a). We refer again to the case here because the

decision was based upon the absence of a duty to take care.

The ratio decidendi was that the duty of the driver of a vehicle

on the highway to take care towards other users of the highway

is limited to persons so placed that they may reasonably be

expected to be injured by the omission to take care (b). This

certainly does not mean that the distance of the driver from

the person injured is, by itself, a determinant factor of the

existence or non-existence of the duty, for, as Lord Wright

said, “ the ambit of the persons affected by negligence or

(») Glasgow Corporation v. Muir, [1943] A. C. 448, 457 (per Lord
Macmillan).

(a) [1943] A. C. 92, ante, p. 78.
(b) [1943] A. C. at pp. 102, 104. See, too, Farrugia V G. W. Ry.,

[1917] 2 A. E. B. 565.
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misconduct may extend beyond persons who are actually sub- §§ ^23, 124.

ject to physical impact ” (c) ; and this is in accord with^Lord

Atkin’s view in Donoghue v. Stevenson (supra) (d).

§ 124. Breach of duty. Bteach

The test for deciding whether there has been a breach of Teeli'^^^the

duty is laid down in the oft-cited dictum of Alderson, B., in
reasonable

.
i man .

Blyth V. Birmingham Waterworks Co. (e) : ‘rNegligence is the

omission to do something which a reasonable man, guided

upon those considerations which ordinarily regulate the

conduct of human affairs, would do, or doing something

which a prudent and reasonable man would not do.^ As

was suggested in § 11, the reasonable man’s behaviour is

that of an abstract conception (the ordinary man) in any

particular event or transaction, including in such behaviour

obedience to the special directions (if any) which the law

gives him for guidance in that connexion. Thus where there

are no such directions and where the law does not credit him

with any special skill, he is a person of average prudence.

He is “ the man on the Clapham omnibus ”. He has not the

courage of Achilles, the wisdom of Ulysses or the strength of

Hercules (/). On the other hand, any actual person who
possesses these qualities in a high degree is not to be penalised

on that account. A man who is brave enough to attempt to

(c) Ibid
,
108.

id) During the leccnt World War a matter that gave rise to much
litigation was the dut;y of highway authoiities with respect to the safety

of obstructions cieated by them on the highway. The question usually
concerned giving ivarning of the existence of an obstruction, especially

during the “ black-out In Fisher v Ruishp-Norihioood U D C., [1945]
K. B 584, the C. A fully exaiiuned the cailier decisions and found some
of them conflicting In lollov mg the decisions for which they expressed
a prcfeience, they laid it down that a highway authority is under a duty
to take leasonable steps to prevent an obstruction (whether erected during
war or in time of peace) from becoming a danger to the public, and to

give adequate warning ot its existence both by night and by day Where
the obstruction is erected under statutory authority, the primal^ guide in

ascertaining the obligation oi the highway authority is, of couise, the
statute itself, but the C. A pointed out that il a statute mcicly empowers
a highway authority to construct an obstacle which is dangeious to the
public, the authoiity is just as much under a duty to make reasonable
provision foi the salety ot the public as it would be if it constuicted the
obstacle undei a Common Law powei. Fisher^s Case was applied by the

C A in Morns v. Luton Corporation, [1946] K B 114; see, too, Whiting
V Middlesex C C , [1947] 2 A E K. 758

(e) (1856), 11 Ex 781, 781

{/) Pace Lord Bramwell, who occasionally attributed to the reasonable
man the agility of an acrobat and the foresight of a Hebrew prophet.
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§ m.

Imperitia

eulpae
odnumeratur.

rescue anyone in imminent peril of death or great bodily harm

is not reckoned by the law as unreasonable (g).

Where any one is engaged in a transaetion in which he

holds himself out as having professional skill (h), the law

expects him to show the average amount of competence

associated with the proper discharge of the duties of that

profession, trade or calling, and if he falls short of that and

injures someone in consequence, he is not behaving reasonably.

The rule imperitia eulpae adnumeratur is just as true in

English law as in Roman law (i). It is notable that in most

professions and trades each generation convicts its predecessor

of ignorance and that there is a steady rise in the standard of

competence incident to them. Surgery has long passed the

stage when Socrates could describe it as “ cutting and

cautery In England it was at one time in the hands of the

blacksmith, the weaver and the barber, not to mention the

quack, and even two generations ago operations were con-

ducted in a mode which precautions of our own age have

made negligent. In the fifteenth century, the attorney’s

profession was frequently the refuge of the profligate and

incompetent (k). Nowadays a solicitor “ is liable for the

consequences of ignorance or non-observance of the rules of

practice of this [sc. the High] Court; for the want of care in

the preparation of the cause for trial ; or of attendance there-

on with his witnesses : and for the mismanagement of so

much of the conduct of a cause as is usually and ordinarily

allotted to his department of the profession ” (1). In this

respect the barrister is an anomaly. In 1860, the Exchequer

Division were of opinion that no action had ever been success-

fully maintained against a barrister for neglect of duty,

although they admitted that he might be liable in a contract if

(g) Haynes v. Harwood, [1935] 1 K. B. 146 [ante, p. 75).

Ih) Cf. Plulips V. William Whiteley, Ltd., [1938] 1 A. E. E. 566.

(i) Buckland & McNair, Homan Law and Common Law (1936), 198.

(k) A solicitor is said to have thrashed his clerk because he had been too

prompt in expediting the business of his client. Winfield, Abuse of Legal

Procedure, 24.

(0 Fletcher S Son v. -Jubb, [1920] 1 K. B. 275, 279. The result of the

authorities is that where the retainer of a solicitor springs from a contract

between him and his client, his duty to take care is founded solely upon
that: Groom v. Crocker, [1939] 1 K. B. 194; but that where there is no

contract he is liable in tort for breach of the duty; semble from Donaldson
V. Haldane (1840), 7 Cl. & E. 762; cf. Cordery, Solicitors (4th ed. 1934),

163, and notes. There is no duty to give advice on a matter of business (as

distinct from a matter of law) with respect to which no retainer has been
given by the client to the solicitor : Yager v. Tejf d Teff, [1944] 1 A. E. R
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there were an express agreement or if he intentionally did a

wrong and acted with malice, fraud or treachery (m). The
reason for this exemption is that in theory his services are

gratuitous (n), and although that, by itself, is not a sufficient

ground for preventing a legal duty from arising in other

circumstances, the rule with regard to the barrister is inveter-

ate, whatever be its justification.

Whether the care that has been taken is or is not reasonable

is a question the answer to which must vary with circum-j

stances. No reasonable man handles a stick of dynamite

and a walking-stick in the same way. But that is not an

admission that there are difierent degrees of negligence in the

law of tort in the sense that negligence may possibly be

“ gross ”, or “ ordinary ”, or “
slight ”. “ Gross ” negli-

gence is a familiar term in criminal law and it does occasion-

ally occur in judicial language in civil cases (o). But when it is

said that leaving a loaded gun where children are likely to

play with it is “ grossly negligent ” all that is meant in the

law of tort is that the person who left it there was obviously

not showing reasonable care (p).

Functions of Judge and jury.—^In the assessment of

reasonable care, the Judge must first be satisfied that the

facts presented to him by the plaintiS show reasonable

evidence of lack of care ; if they do not, he must stop the case,

and if he is sitting with a jury he must not allow the case to

go to them or, in technical parlance, he must non-suit the

plaintiff. But if there is such reasonable evidence, then the

jury must be allowed to settle whether the defendant did, in

all the circumstances of the case, behave imreasonably, or, as

it is commonly said, whether he were negligent. This, of

(m) Swtnfen v Lord Chelmsford (1860), 6 H & N. 800, 918—919
(n) Beven, op ctt

,
n, 1407 If counsel exceeds his authoiity, the Court

may relieve the client by setting aside acts done in excess of it Neale v
Gordon Lennox, [1902] A, C. 4^.

(o) The older Admiralty view, that liability is limited to gross negli-

gence, has been abandoned; The DwivOy [1892] P. 58, 61, \nglo Saxon
Petroleum Co v Damant, [1947] 1 K. B. 794.

(p) Lord Macmillan’s reference in Glasgoio Corporation v Mtnr, [1943]
A. C. 448, 456, to “ degree of care ” is to the like effect It has been stated

that, in determining whether conduct is reasonable or not, regard must be

had (1) to the magnitude of the risk to which the defendant exposes the

other person, and (2) to the importance of the object to be attained by the

dangerous form of activity Salmond, Torts, § 121 (5); or, as Asquith. L J
said in Dahorn v Bath Tramways Motor Co

, Ltd , [1946] 2 A E K 333.

336, “ one must balance the risk against the consequences of not assuming
the risk

§ m.
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able ” vanes
with circum
stances.

Judge and
Ijuiy.
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Jones V.

G. W. Ry

course, they can do only after hearing all the evidence,—that

of the defendant (if he has any to offer) as well as of the

plaintiff.

This distinction of functions has come to be an important

one and a large percentage of the appeals in litigation on

negligence has been upon the question whether the Judge

was right in allowing the case to go to the jury or in with-

drawing it from them. Naturally any guide for the exercise

of his discretion must be rather vague but, subj^t to that,

he should act upon the following principles. ‘[A scintilla

of evidence, or a mere surmise that there may have been

negligence on the part of the defendants, clearly would not

justify the Judge in leaving the case to the jury : there must

be evidence upon which they might reasonably and properly

conclude that there was negligence ^(g).
.>>So, too, if the plaintiff’s evidence is equally consistent with

the absence as with the existence of negligence on the part

of the defendant, the case ought not to go to the jury.

Cotton V. Wood (t) illustrates this. A woman, in attempting

to cross the road, successfully passed in front of an oncoming

omnibus drawn by horses. The driver, seeing that she was

clear, turned round to speak to the conductor. While he was

doing so, the woman, alarmed at the approach of another

vehicle in the opposite direction, turned, began to retrace

her steps and was knocked down and killed by the omnibus.

In an action under the Fatal Accidents Act, 1846, it was

held that there must be a non-suit. The mere fact that the

driver had turned to speak to the conductor was no evidence

of negligence (s) and the facts were just as consistent with

the woman having run against the omnibus as with the

omnibus having run against her.

An instructive case on the other side of the line is

j Jones V. G. W. Ry. (1931) (t). X was employed at B’s

works. Access to them was possible only across two parallel

sidings of the defendant railway company. X left B’s works

at 2 p.m. He was discovered shortly afterwards dead

between the buffers of two railway wagons on the siding which

(q) Williams, J., m Toomey v. L. B. d S. C. Ry. (1857), 3 C. B. (s.s.)

146, 1.50.

(r) (1860), 8 C. B. (n.s.) 568.
(s) It might have been in some circumetanccs; e.g., if he did so for th?

purpose of retailing some witticism to the conductor.
(t) 144 L. T. 194.
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was more remote from B’s works. The evidence showed that

just before the accident there was a gap of about five feet

between these wagons, that there were several other batches

of wagons on the same siding with varying gaps between

them, that shunting was going on, that an employee of the

railway was assisting in the shunting by signalling to the

engine-driver, that he had a clear view for more than 100

yards up and down the rails and that he never warned

the deceased because he never saw him. By a majority of

four to one the House of Lords held that the case had been

rightly left to the jury. Two passages from the speeches may
be cited :

“ There are two areas separated by an indefinite line, in

either of which such a ease as the present may be found

;

one is the region of pure conjecture, and the other that of

reasonable inference. . . . The question here is to which

territory this case should be assigned. It is a mistake to

think that because an event is unseen [as was X’s death here]

its cause cannot be reasonably inferred ” (Lord Buckmaster,

at p, 197).

“ The dividing line between conjeeture and inference is

often a very difficult one to draw. A conjeeture may be

plausible, but it is of no legal value, for its essence is that

it is a mere guess. An inference in the legal sense, on the

other hand, is a deduction from the evidence, and if it is a

reasonable deduction it may have the validity of legal proof.

The attribution of an occurrence to a cause is, I take it, always

a matter of inference. The cogency of a legal inference of

causation may vary in degree between practical certainty

and reasonable probability ” (Lord Macmillan, at p. 202).

Lord Hailsham, while deprecating meticulous comparison

of cases, distinguished an earlier decision of the House in

Wakelin v. L. S. W. Ry. (1886) (m), where the dead body

of a man was found on a railway line near a level crossing at

night. He had been kUled by a train which carried the usual

headlights but did not whistle or otherwise give warning of

its approach. The level crossing was guarded by hand-gates.

No evidence was given as to how the deceased had got on the

line. In an action under the Fatal Accidents Act, 1846, the

House held that even assuming (but without deciding) that

§ 124 .
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(u) 12 App. Gas. 41.
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there was evidence of negligence on the defendant’s part, yet

there was no evidence to connect such negligence with the

accident, and that there was no case to go to the jury. In

Jones V. G. W. Ry., Lord Hailsham pointed out (at p. 196)

that in Wakelin’s Case (1) the deceased must have been

taken to know that if he remained on a line where trains

run at high speed (and are not merely shunted), he was bound

to be run over; and (2) unless he were blind or deaf, the

noise and glare of the approaching train gave him ample

warning of its approach.

Res ipsa loquitur.—The rules which we have been discus-

sing are qualified by the maxim re ipsa loquitur, which was

explained in the following way by the Court of Exchequer

Chamber in Scott v. London and St. Katherine Docks

Co. (v) : “ Where the thing is shown to be under the manage-

ment of the defendant or his servants, and the accident is

such as in the ordinary course of things does not happen if

those who have the management use proper care, it affords

reasonable evidence, in the absence of explanation by the

defendants, that the accident arose from want of care.” The

plaintiff was a customs ofiBcer. As he was passing in front of

the defendant’s warehouse on the docks in the discharge of

his duties, six bags of sugar fell upon him from a crane which

was lowering them from the warehouse. It was held that

this constituted reasonable evidence of negligence to leave to

the jury.

So, too, the maxim applies where a barrel of flour rolls

out of a warehouse abutting on the street and falls upon a

passer-by (m), or where a brick falls from the arch of a rail-

way bridge spanning the highway and injures some one

walking there (a), or where a motor car left unattended in

(®) (1865), 3 H. & C. 596, 601 (W. Cases, 170); adopted by Scrutton,

L.J., in the Court of Appeal in Halliwell v. Venables (1930), 143 L. T. 215,

and in the Divisional Court in Ellor v. Selfndge i£ Co.', Ltd. (1930), 46

T. L. E. 236. See, too, Mahon v. Osborne, [1939] 2 K. B. 14, 23; and

Easson v. L. d N. E. Ry., [1944] K. B. 421, especially du Parcq, L.J., at

pp. 425—426. Another statement of the rule by Fletcher Moulton, L.J., m
Winy V. L. G. 0. Co., [1909] 2 K, B. 652, 663, is probably too wide : see

Bankes, L.J., in McGowan v. Stott (1930), 143 L. T. 217, 218. The prin-

ciple appears as early as Christie v. Griggs (1809), 2 Camp. 79; its Latin

form is much later. It is untraceahlc in the civil law, although my learned

friends Professor Buckland and Mr. Ashton Cross told me that phrases like

" res loquitur ipsa ” and “ res ipsa indicat
"

occur in Cicero and other lay

literature.

(w) Byrne v Boadle (1863), 2 H. & C. 722.
(i) Kearney v. L. B. i S. C. Ry. (1871), L. E. 6 Q. B. 769.
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the street runs down-hill and does damage (a). It is a matter"^

of common sense that accidents of this sort do not happen

'

without presumptive negligence on the part of the person'

supposed to be in control of the thing which has caused the

damage. The defendant may be able to rebut the presump-^

tion, but rebut it he must if he wishes to eseape liability

If he can show a way in which the accident may reasonably

have oceurred without negligence on his part or on the part

of those for whom he is responsible, then the plaintiff is left

where he began, i.e., he must prove negligence (c). In Scott’s

Case (ante), it would not have been a reasonable suggestion

that the bags of sugar might have dropped from a passing

balloon (d) unless, indeed, it were proved that a balloon laden

with such a cargo was passing at the time.

It must be noted that although the maxim implies that

some one has been negligent it does not necessarily imply who
was negligent, and this is a matter of some importance in

cases where the defendant is liable only for personal negli-

gence, e.g., in providing safe appliances for his servants. In

Cole v. De Tra^ord (No. 2) (e), a chauffeur was injured by the

tall of a heavy piece of glass upon his hand from a door into

which it was fastened in his employer’s garage. Instead of

being properly set in the door it was insecurely held there by

a nail. Who was responsible for having done this or when it

was done did not appear. In an action against his employer

it was held that the maxim was inapplicable, for, although

res loquitur, yet it said nothing to indicate that the employer

was the person through whose negligence the accident had

occurred.

(a) Parker v. Miller (1926), 42 T, L. E. 408. Tlie mere fact that a

motor vehicle skids is not evidence of negligence : Laurie v. Raglan Building

Co., Ltd., [1942] K. B. 152; the authorities were reviewed in Liffen v.

Watson (1939), Ibl L. T. 351 (reversed on another point, [1940] 1 K. B.

556). As to an unfastened door in a railway carriage, see Easson v. L. d

N. E. Ry., [1944] K. B. 421; Brookes v. L. P. T. B., [1947] 1 A. E. E. 506.

(b) The evidence requisite lor such rebuttal is discussed in the Scottish

cases, Ballard v. N. B. Ry., [1923] S. C. (H. L.) 43, and O'Hara v.

Central S. M. T. Co., Ltd., [1941] S. C. 363.

(c) Woods V. Duncan, [1946] A. C. 410 {ante, p. 403) ; The Kite, [1933]

P. 154, 166—170; The Mulbera, [1937] P. 82; Lord Greene, M.E., in

Duncan v. Gammell, Laird, Ltd. (1944), 171 L. T. 186, 195.

(d) [1933] P. at p. 169.

(e) [1918] 2 K. B. 523, 528—529, 538.

§ 124 .
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§ 125.

Contributory
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§ 125. Contributory negligence (/).

If, though the defendant has been negligent, the plaintiff

has also been negligent, at Common Law he could not recover

if his own negligence were either_(i) the decisive crnrsj of^the

accident, or (ii) so closely implicated with the negligence of the

defendant as to make it impossible to determine jwhose negli-

gence was the decisive cause. The Law Reform (Contributory

Negligence) Act, 1945, allows him to recover, but makes

reducible the amount of damages recoverable (post, p. 424).

This is the doctrine of contributory negligence (g). It can

be pleaded as a defence, not only to the tort of negligence, hut

also to negligence as a mode of committing other torts, e.g.,

nuisance (h). In the sense of its being complementary to

negligence it is naturally of late origin in our law because

modern ideas about negligence itself have been developing

for little more than a century. But even in early law the

conception is traceable. Thus, strict as was the liability of an

innkeeper for the safe-keeping of the guest’s goods, yet it was

negatived if they were stolen by the guest’s own fault (i).

Traces of the doctrine in its mo_dera_ shape appear at the

beginning of the nineteenth century, although rather in the

'form of volenti non fit injuria (k) or in the requisite that the

plaintiff as well as the defendant must use ordinary care than

in any such phrase as contributory negligence. Thus in

Butterfield Forrester (1809) (1), A wrongfully obstructed

(a road by putting a pole across it. B, riding violently on the

(/) The periodical literature on the topic is enormouB. In Anglo

American Law journals there were, between 1928 and 1934 alone, some

ninety articles of one sort or another on contributory negligence Index to

Legal Periodicals, 1928—1931, 1931—1934 (ed. Eldon K. James) Three

earlier ones worth study arc those by Professor F H. Bohlen, Studies in

the Law of Torts (1926, Indianapolis), 500—538; Mr* William Schofield,

Selected Essays in the Law of Torts (1924, Camb Mass.), 543—547, and

Lord Justice O’Connor in 38 Law Quarterly Review (1922), 17—25 For a

comparison with Roman Law, see Buckland &. McNair, op. cit
,
2S8—291

(g) The phrase, though established, is misleading in that it might appear

to include any event connected with the causation of the accident But, m
fact, unless the negligence were such as to contribute materially to the

accident, it must be ignored; Lord Porter in Caswell's Case, [1940] A. C
152, 185—186

(/i) Lord Atkin m Caswell’s Case, [1940] A. C. 152, 165.
(i) Sanders v. Spencer (1567), 3 Dyer 266b. In 1470 Choke, J , said that

if A’s cattle stray to my land because I have neglected a prescriptive duty

to fence my own land, I shall not have an action against A, “ for that is

my own default ”
: Y. B. Pasch. 10 Edw. 4, S. S. vol. 44, p. 68. This is

cited as an example of the idea in Holdaworth, Hist, of English Law, m,
378.

(k) Cruden v, Fentham (1799), 2 Esp. 665. (0 11 East 60.
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/road in the dusk, was overthrown by the pole and injured.

iThe pole was discernible at a distance of 100 yards, ft was

jheld that A was not liable to B. Bayley, J., said :
“ If he had

fused ordinary care he must have seen the obstruction; so

that the accident appeared to happen entirely from his own

fault ” ; and Lord Ellenboxgugh, C.X, added :
“ One person

being at fault will not dispense with another’s using ordinary

care of himself.”

I The principle upon which contributory negligence is based

has been much debated. The judgments in Butterfield v.

Forrester are so jejune that the doctrine seems to have been

taken for granted. At any rate, as Professor F. H. Bohlen

has pointed out, the Court was not aware that it was

enunciating any new rule, and all attempts to find a theory

for it must therefore be ex post facto (m). The following

bases have been suggested.

(T) “The'penaljtheory. One who has suffered harm which

is due partly"to his own negligence, partly to that of another

person, cannot recover against that other person because he

ought to be punished for his own negligence. In pari delicto

potior est conditio defendentis (n).

(2) The plaintiff and defendant are joint tortfeasors and a

Common Law rule denies indemnity or contribution between

joint tortfeasors. But this theory has never made much
headway and has been rightly riddled with criticism by
Professor Bohlen (o).

(3) Volenti non fit jnfuria. The plaintiff cannot recover

because he assented to risk of the injury which befell him.

Here again Professor Bohlen has pointed out many differences

between this maxim and contributory negligence (p), but, as

was noted in the section on the maxim, the clear distinction

laid down by Bowen, L.J., in 1887 in Thomas v. Qiiarter-

maine (q) has not always been observed in later cases (r).

(4) policy. Mr. Schofield puts most weight upon
“ the desire to prevent accidents by inducing each member

§ 128 .

Principle

UDsettlec)

(m) Studies in the Law of Torts, 500,

(n) Lord Halsbiiry, L,C., in Wakeltn v. L, d S. W. Ry, (1886), 12

App. Gas. 41, 46. So, too. Lord Blackburn in Cayzer d Co. v. Canon Co.

(1884), 9 App. Gas. 873, 881. The view was rather favoured by some rulings

in nisi prius cases in the earlier part of the nineteenth century: Mews,
Digest of English Gase Law, tit.,

“ Negligence—-Contributory Negligence ”.

(o) Op. cit., 511. ip) Ibid., 616 seq.

iq) 18 Q. B. D. 685. (r) Ante, p. 38.
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of the community to act up to the standard of due care set

by the law ” (s).

(5) Causation, or remoteness of damage. The plaintiff

^cannot recover if his'^wiThegligence were the decisive cause of

the harm which he suffered.

It would be rash to select any one of these theories to the

exclusion of all the others as having solely influenced the

development of the law of contributory negligence. Indeed

all of them are traceable in a greater or less degree ; but in

English law, at any rate, the penal theory and the causation

th^ry are probably the mosFlharked. The penal theory is

inadequate and must now be discarded. Its obvious weakness

is that if it were true the plaintiff could never recover. Be

his negligence small or great, he would be punished just the

same. But that is certainly not the law. He can and will

recover if, although he were negligent, yet the decisive cause

of the accident were the defendant’s neghgence.

The theory of causation is the predominant one at the

present day and it is submitted that, upon the whole, it is the

most satisfactory.' It has been acutely criticised by Professor

Bohlen (t) who says ;
“ The modern view that legal causation

depends on what is actually probable and natural, and that

the mere wrongfulness of an existing act is per se immaterial,

leaves even the case of successive negligences without support

in the now existing principles of legal proximity of cause and

effect.” His contention is that causation deals with the

relation of fact to facts as facts and has nothing to do with the

merits and demerits of the authors who are litigating about

them. This is no doubt true in many cases. If I negligently

knock over and injure a man, I am liable to him whether he is

going to a prayer meeting or to a thieves’ kitchen. But, as

was shown in § 20, ojite, English law relating to causation in

tort repeatedly takes into account the moral significance of a

fact and not merely its existence as a fact. Scientifically it

may be wrong in doing so, but law is not and cannot be an

exact science.

If, however, we express a preference for the causation

theory it is subject to the caveat that, with the authorities in

their present condition, it would not be safe to transfer

contributory negligence en bloc to the heading “ Remoteness

(«> Selected Essays on the Law of Tort, 660.
(t) Studies in the Law of Torts, 511.
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of causation, or damage ” and to regard it as a mere species

of the doctrines there ; indeed, both contributory negligence

and causation trail so many loose ends, historical and

scientific, that no compact theory of either is as yet

possible (li).

The doubts as to the completeness of the causation theory

are exemplified by the following problem. A is travelling in

B’s vehicle. A collision occurs with C’s vehicle owing partly

to the negligence of C and partly to the contributory negli-

gence of B. A, who is blameless throughout, is injured by the

accident. C’s negligence was the decisive cause of it. Now
there is no doubt that A and B can successfully sue C for

negligence. B can do so because although he himself was

contributorily negligent, yet the decisive cause of the harm
was the negligence of C. A can do so on the simple ground

of C’s negligence. There is equally no doubt that A can sue

B for breach of contract if there was a contract of safe carriage

on B’s part. But, apart from contract, can A sue B for

negligence ? B’s defence is, “ I may have been contributorily

negligent, but the decisive cause of your injury was C’s

negligence. Therefore I am not liable ”. A’s retort to this is,

“ What is that to me I am not concerned with any question

of negligence between you and C. You owed a legal duty to

me to take care. You have broken it. You are therefore

liable ”.

Now, if the causation theory of contributory negligence be

pushed to its logical conclusion, A cannot recover against B

;

for the decisive cause of the accident was C’s negligence, and

scientifically it ought to remain the decisive cause for all

purposes, whether it is B, A or anybody else ^ho is injured.

Yet it is not certain whether this is the law. In The

Bernina (a), a collision occurred between the ships, Bushire

and Bernina, owing to the negligent navigation of both vessels.

A, a passenger on the Bushire was drowned. It was held by
the House of Lords that the owners of the Bernina were liable

for A’s death ; and the doctrine that passengers are

“ identified ” with the negligence of the controller of the

vehicle in which they are travelling (b) was overruled. This

(u) Cf. Salmond, Torts, § 124 (6); Holdsworth, Hist, of English Law,
viii, 459—462.

(a) (1888), 13 App. Gas. 1.

(b) Laid down m Thorogood v. Bryan (1849), 8 C. B. 115.

§ 125 .-
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was all that the case decided. It did not decide •whether the

owners of the Bushirc would also have been liable for A’s

death; nor did it decide anything about contributory negli-

gence, for here there was none because the negligence of both

ships caused the accident. But a dictum of Lord Her-

schell (c) hints that A could have recovered against the

Bushire even if the negligence of the Bernina had been the

decisive cause of the accident and not the joint cause of it.

And dicta in Oliver v. Birmingham, etc., Omnibus Co. (d), go

farther still, but once again the action was not against B, the

person in charge of A, the plaintiff, but against C, the other

negligent party, and it is not entirely clear whether the Court

regarded the ease as one of joint negligence on the part of

both B and C, or of negligence on C’s part and contributory

negligence on B’s part (e).

Although the authorities on the point are not harmonious,

the result of them seems to be that the defendant, in pleading

contributory negligence, need not establish a duty on the

part of the plaintiff to take care towards the defendant (/) ;
it

is enough for him to prove that the plaintiff failed to take

ordinary care of himself. This would accord with principle,

for the broad question in contributory negligence is, “ Was it

the plaintiff’s own conduct that brought about his injury ?
”

§ 126. Rules of Contributory Negligence.

The Courts have worked out in some detail the rules relating

to contributory negligence. The authorities are rather con-

fused, but perhaps a fair statement of the result is this. The

ultimate question is, “ Who caused the accident.^ ”

(1) If it were the defendant, the plaintiff can recover in

spite of his o*^ legligence.

(2) If it were the plaintiff, he cannot recover in spite of

the defendant’s negligence.

(c) 13 App. Cas., at p. 9.

(d) [1933] 1 K. B. 35. See, too, Greer, L.J., in Sharp v. Avery, [1938]

4 A, E. E., at p. 87.

(e) Cf. Pollock, Torts, 374—376. The problem is discussed at length in

an anonymous brochure. Negligence, Contributory Negligence and Damage
sustained by a Third Party (undated), Launceston, Tasmania, The learned

author concludes that A has no action against B, We suggest that, on the

authorities, the question is etill an open one.

(/) Charlesworth, Negligence (2nd ed.) 464. In Lewis V. Denye, [1939]

1 K. B. 540, 554—555, du Parcq, L.J ;, regarded the proposition as settled

in the C. A. The H. L., in affirming the G. A., [1940] A. C, 921, did not

refer to the point.
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(3) If it were both plaintiff and defendant, the plaintiff

cannot recover at common law (for the Act of 1945, see p. 424,

post).

Rule (1) is illustrated JJavies v.^Mann (g).

^e' plamirff fettered the fore feet of his ass and turned it

loose on the highway. This was an illegal act. The defen-

dant, driving his wagon and horses at “ a smartish pace ”

(i.e., faster than he ought to have done in the circumstances)

collided with and killed the ass. He was held liable to the

plaintiff in an action' for negligence despite the plaintiff’s con-

tributory negligence, because he might by the exercise of

ordinary care have avoided the consequences of the plaintiff’s

negligence. This decision was approved by the House of

Lords in Radley v. L. A'. W. By. (1876) (h), where the

plaintiffs owned a railway siding with a bridge eight feet high

over it. They negligently left on the siding a truck with a

disabled truck piled upon it so that the joint height of the two

amounted to eleven feet. The defendants’ engine-driver was

shunting a long line of trucks on the siding. He felt some

obstruction and, instead of trying to ascertain what it was,

put on steam. The obstruction was due to the fact that the

piled-up truck had come in contact with the bridge and,

being three feet too high for the span of it, could not pass

under it. The extra impetus broke down the bridge. -A- new
trial was ordered because the Judge had wrongly directed the

jury that the plaintiffs must satisfy them that the accident

had happened solely through the negligence of the defendants’

servants.

Rule (1) also applies where the defendant has, by his own
negligence, prevented himself from avoiding the result of the

plaintiff’s negligence. This appears fronr .ash Columbia

Electric Ry. v. Loach, a Privy Council decision (i). One,

Sands, was being driven in a wagon by X who, by the

negligence of both himself and Sands, got the wagon on the

railway company’s level crossing when the company’s train

was approaching the crossing at the rate of thirty-five to

forty-five miles an hour. The engine-driver first saw the

wagon when the train was 400 feet from the crossing. He at

ig) (1842), 10 M. & W. 546. Criticised by W. Schofield in Selected

Essays in the Law of Toit, 543—557.

()i) 1 App. Caa. 759 (VV. Cases, 174). See, too, McLean v. Bell (1932),

147 L. T. 262.

(i) [1916] 1 A. C. 719 (W. Cases, 177).

§ 126.
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§ 126 . once applied his brakes. If they had been in good order, he

could have stopped the train in 300 feet, but they were

defective and the train therefore hit and killed Sands, whose
,

representative sued the company. Now here the engine

driver had done nothing negligent subsequent to Sands’

negligent conduct, but owing to the company’s earlier negli-

gence the engine-driver was incapacitated from exercising

such care as would have avoided the result of Sands’ negli-

gence ; and the company was held liable.

Loach’s Case has been adversely criticised, but with the

amplification immediately to be stated (which indeed can be

derived from the judgment itself) it seems to be a correct

decision and has been approved by the House of Lords (Ic).

It applies only (1) when the danger which led to the accident

was, or ought to have been, apparent to the person who might

have prevented the accident; avd (2) when the group of

events constituting the accident was such as to make that

prevention possible if that person had not deprived himself of

the opportunity of prevention, i.e., when the events occurred

in succession and with a sufficiently perceptible period of time

between them to afford an opportunity of preventing the

accident.

The first condition needs no comment. The second may
be enlarged a little. If the engine-driver in Loach’s Case had

not had that perceptible and sufficient period of time in which

he could ha^ e avoided the accident, the company would not

have been liable, no matter how defective the brakes were, no

matter how long they had been defective, no matter how

negligent “ in the abstract ” the company had been. This

must be so. You cannot in law hold a person responsible for

negligence which is at present unrelated to any catastrophe.

Nor can you hold him liable even when it is related to a

catastrophe if it were not the decisive cause of it, if the

accident would have happened quite apart from the fact that,

at some antecedent moment outside the catena of events con-

stituting the accident, he had been neghgent. I may have had

a defective brake on my car for a year on end, but I am liable

to no one civilly until the car injures some one because I

cannot stop it in time; and I am not liable even then if,

assuming the brake to have been in good Order, I should have

(k) McLean v. Bell (1932), H7 Ij. T. 262, 264.
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had no opportunity of stopping it in time. It is nothing to

the point that at a much earlier date I had had the first

opportunity of avoiding the accident.

Rule (2) is illustrated by Butterfield v. Forrester (ante,

p. 412).

Rule (3) rests upon two decisions of the House of Lords.

In Admiralty Commissioners v. S.S. Volute (1) they held

that, in a maritime collision, even where the defendant’s

negligence is subsequent to that of the plaintiff, nevertheless

the plaintiff’s negligence is still contributory to the collision

if there is not “ a sufficient separation of time, place, or

circumstance ” between the plain tifi’s negligence and the

defendant’s negligence to make the defendant’s negligence the

sole cause of the collision. The case itself was on the Maritime

Conventions Act, 1911 (m), according to which (as will be

seen below) damages are apportionahle between the parties

where both have been negligent; but in the later case of

Swadling v. Cooper (n), the House regarded the decision

in The Volute as of general application, and according

to the Common Law the plaintiff in similar circumstances

could have recovered nothing. Thai in fact was what

happened in Sicadling v. Cooper. X was negligently driving

his car on a main road as he was approaching a side road

which crossed the main road. He knocked over and killed a

motor-cyclist who came out of the side road without warning,

and who was therefore guilty of contributory negligence.

The utmost limit of time between the moment when X could

have seen the cyclist and the moment of impact was one

second. The jury, in an action by the cyclist’s widow

against X, found that the substantial cause of his death was

his contributory negligence.

One way of formulating Rules (1) and (2) is to embody
them in the proposition that the party who caused the

damage is he who had the last opportunity of avoiding it,

or who would have had it but for his own negligence. In

many cases this would be accurate, but it does not always

follow that, because one of the parties had this last oppor-

tunity and did not take it, he is to be held solely to blame.

This is exemplified by The Eurymedon, [1938] P. 41. The

§ 128.
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circumstance

(l) [1922] 1 A. C. 129, 14.1—145.

(m) 1 & 2 Geo. 5, c. 67, s. 1.

(n) [1931] A. 0. 1, 10.
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Dileriima

produced by
DegJjgence.

Corstar was negligently anchored at night in the Thames

nearly athwart the channel and thus obstructed a large part

of the fairway. She was showing effective lights which might

have been seen by The Eurymedon, who in that sense had

the last opportunity of avoiding the collision which ensued.

But, as those on board her were partially deceived as to the

risk involved owing to the unexpected position of The

Corstar, both vessels were held to blame. Again, Viscount

Simon, in Boy Andrezo (Ozcners) v. St. Rognvald

(Owners) (o), regarded the test of “ last opportunity ”

as inaptly phrased and likely in some cases to lead

to error; and Denning, J., has remarked extraiudicially

that the practical effect of the Law Reform (Contributory

Negligence) Act, 1945 (post, p. 424),
“ is that the doctrine of

‘ last opportunity ’ has largely disappeared. The Courts are no

longer pressed to select, from various competing causes, what

is the cause of the accident. Where the causes are numerous,

as they often are, the Courts are free to state them, assess

their respective influences and apportion the damages

accordingly ” (p).

Finally, neither here nor anywhere else in the law of tort

do the Courts sternly adhere to pure logic in their investigation

of what caused the accident. “ The plaintiff’s negligence

said Lord Wright, in McLean v. Bell (q),
“ may be what is

often called ‘ causa sine qua non yet as regards respon-

sibility it becomes merely evidential or matter of narrative,

if the defendant acting reasonably could and ought to have

avoided the collision.”

Dilemma produced by negligence.—Where the defendant’s

negligence has put the plaintiff in a dilemma, the defendant

cannot escape liability if the plaintiff in the agony of the

moment, tries to save himself by choosing a course of conduct

which proves to be the wrong one, provided the plaintiff

acted in a reasonable apprehension of danger and the method

by which he tried to avoid it was a reasonable one. If those

conditions are satisfied he committed no contributory negli-

gence. And the rule is equally applicable in favour of the

(o) [1948] A. C. 140, 149.

(p) 68 .L. Q. E. 517—518.

Iq) (1932) 147 L. T. 262, 261. So, too. Loach's Case, [1916] 1 A. C.

at p. 727; Admiralty Commissioners v. S.S. Volute, [1922] 1 A. C. at p.

144.
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defendant where there is contributory negligence on the part

of the plaintiff which has forced the dilemma upon him
instead of upon the plaintiff (r).

Nowadays this is often referred to as “ the rule in The
Bywell Castle ”, a case decided in 1879 (s), where the Court of

Appeal held that where one ship has by wrong manoeuvres

placed another ship in extreme danger, that other ship will

not be held to blame if she has done something wrong and has

not been manoeuvred with perfect skill and presence of mind
and has thus shared in causing her own damage. This was an

Admiralty case and it has been repeatedly followed in ship-

ping cases (t). But the principle is older than The Bywell

Castle and applies generally to accidents whether at sea or

elsewhere. It was laid down in Jones v. Boyce (1816) (u),

where the plaintiff was a passenger on the top of the defen-

dant’s coach and, owing to the breaking of a defective

coupling rein, the coach was in imminent peril of being over-

turned. The plaintiff, seeing this, jumped from it and broke

his leg. In fact the coach was not upset. Lord Ellenborough,

C.J., directed the jury that if the plaintiff aeted as a reason-

able and prudent man would have done, he was entitled to

recover although he had selected the more perilous of the two

alternatives with which he was confronted by the defendant’s

negligence; and the jury gave a \erdict for the plaintiff. In

fact, the reasonable man is only an ordinary man and the

ordinary man is not likely to possess perfect presence of

mind. But where all that the plaintiff is threatened with is

mere personal inconvenience of a trifling kind, he is not

entitled to run a considerable risk in order to get rid of it

;

e.g., if the door of a railway carriage in which he is travelling

is so ill-secured that it keeps flying open, but be can avoid

the draught by sitting elsewhere, it is his own fault if he falls

out in trying to shut it (after several earher unsuccessful

attempts) while the tram is in motion (v).

Upon the whole it would appear that the principle of Jones

(t) [mail A C al p 9, McLean \ Bell (1932l, 147 L T 1G2, 203

(«) 4 P. D 219

(t) Eg, United States of America v Laird Line, Ltd [1924] A C
286, Adnuraltii Comiiussioners S S Volule, [1922] 1 A C 129, 136 See,

too. Lord Blactbiiin m Stoomcaarf Maat'^chappij Nederland \ P d 0 S

N Co (1880), 5 App Cas 876, 891 and Brett, L J , m U oodky i Co r

Michell d Co (1883), 11 Q B D 47, 52—53
(u) 1 Start 493 (\V Cases, 180)

(s) Adams v L 4 Y fly (1869), L. R 4 C. P. 739.
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§ 126 . V, Boyce applies to attempts to preserve one’s property from

injury, as well as one’s life and limbs. CJayards v. Dcthick {w)

shows that a man is not bound to refrain from carrying on his

business merely because some danger ereated by the defendant

obstructs him in doing so ; unless the danger was out of

reasonable proportion to the risk which he himselt undertook,

or unless he had been precisely warned of the danger. The

plaintiff, C, was a cab proprietor whose stables were in mews

which communicated with the street only by a passage thirteen

and a half feet wide. The defendants cut and left open a

trench in the passage six and a half feet wide. This left a path

four and a half feet wide on one side of the trench and two and

a half feet wide on the other. The defendants had made the

path which was four and a half feet wide still more difficult by

heaping rubbish on it. C wished to get his horses to the street

and was directed by one of the defendants to lead out one

horse over the four and a half Jeet path. He succeeded in

this, but while he was trying to do the same thing later with

another horse when the defendants were not there, the rubbish

gave way and the horse fell into the trench and was injured.

The defendants were held liable. The case was adversely

criticised by Lord Bramwell both judicially and extra-

judicially (a), but most of his strictures were on mere verbal

‘points and there are expressions by another Judge in which

Clayards v. Dethick was approved (b); moreover, the decision

seems to be a sensible one.

Much more recently Lord Sumner was of opinion that the

rule relating to alternative danger refers to personal peril and

has not been extended to danger to property (c), but this

strikes one as too sweeping a view. It seems sounder to say

that a man is less likely to be behaving reasonably if he runs

a great risk to save, not himself, but his property
;
but that it

does not follow that he must never undertake any risk for that

purpose, still less that if it is presented to him in the form of

(til) (1848), 12 Q. B. 439.

(a) Lax V. Corporalton of Darlington (1879), 5 Ex. D. 28, 35—36;
McMahon v. Field (1881), 7 Q, B, D. 591, .594; and he enlarged his views in

Appendix B to Horace Smith's Law of Negligence (2nd ed. 188-1). See, too,

Wilis, J., in the Court of first instance in Thomas v. Quartermaine (1886),

17 Q. B. D. 414, 417 ; no notice of his dictum was taken by the Court of

Appeal : 18 Q B. D. 685
(b) Montague Smith, J., in Adams v. L. d Y. Ry (1869) L K. 4

C. P. 739, 743.

(c) S.S. Singleton Abbey v. S.S. Paludina, [1927] A. C. 16, 28—29
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a dilemma he is without a remedy if he chooses what turns

out to be the more perilous course. The test is, “ Would a

prudent person have done what he did ? ” And the answer to

that will necessarily vary with the circumstances of each case.

Whether the plaintiff’s injury were decisively caused by his

contributory negligence must of course be ascertained from

the evidence. If the Judge is of opinion that it was so caused

then he must not allow the case to go to the jury (d), and it

is quite possible that the plaintiff’s own evidence may justify

this course without any necessity for calling upon the

defendant’s evidence (e).

In directing the jury there is no need for the Judge to

expound the whole law of contributory negligence ; it is

enough if he tells them that part of it which is essential to a

clear understanding by them of the issue which they have to

decide (/). The tendency of the Courts is perhaps against

laying down hard-and-fast rules on points of detail. It was

laid down in at least four decisions of the Court of Appeal that

if the driver of a vehicle goes so fast in the dark that he cannot

pull up within the limits of his vision, that will prevent him

from recovering damages if he collides with anything else (g).

But in two later decisions the same Court declined to regard

this as a general principle however correct it may have been

for the purpose of deciding the earlier cases upon their

particular facts (h).

So far we have dealt with the Common Law relating to

contributory negligence. An important statutory modification

of it is the Maritime Conventions Act, 1911 (i), section 1 of

which provides that where, by the fault of two or more vessels,

damage or loss is caused to one or more of them, to their

cargoes or freight, or to any property on board, the liability

to make good the damage or loss shall be in proportion to the

degree in which each vessel was in fault
;
but that if, having

regard to all the circumstances of the case, it is impossible

(d) Sharpe v. S. Ry., [19-25] 2 K. B. 311.

(e) Baker v. LongUurst d- Sons, Ltd., [1933] 2 K. B 161, 468—9. See

G. C. Tilley in 51 Law Quarterly Keview (193-5), 500—512.

(/) Swadhng V. Cooper, [1931] A. C. 1.

{g) Baker v. Longhurst d Sons, Ltd , [1933] 2 K. B. 461, 465, note (1).

So, too, Tart v. Chitty d Co., [1933] 2 K, B. 453.

(h) Tidy V. Battman, [1934] 1 K. B. 319; Morris v. Luton Corporation,

[1946] K. B. 114. See, too, the decision of the Judicial Committee in

Stewart V. Hancock, [1940] 2 A, E. R. 427.

(i) 1 & 2 Geo. 5, c. 57. For the history of earlier legislation, see

Marsden, Collisions at Sea (9th ed. 1934), Chap. II.
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§ 126.

Act of 1945

to establish difierent degrees of fault, the liability shall be

apportioned equally. No vessel is to be liable for any loss or

damage to which her fault has not contributed.

The Act applies to all vessels, to all waters and to proceed-

ings in all Courts (k). Where loss of life or personal injuries are

suSered by any person on board a vessel owing to the fault of

that vessel and of any other vessel or vessels, the liability of

the owners of the vessels shall be joint and several, subject

to any defence which, independently of the Act, could have

been pleaded to an action for the death or personal injury

inflicted (Z).

It will be noticed that the Act is principally concerned with

the apportionment of liability. It throws very little light on

what constitutes liability and here we have to fall back upon

the Common Law rules as to contributory negligence which we

have already expounded and, as stated in the leading text-

book on maritime collisions, they do not appear to differ from

accidents occurring on land (m).

The Law Reform (Contributory Negligence) Act, 1945 («),

applies the principle on which the Maritime Conventions Act,

1911 (o) was based to contributory negligence in general. The

extension was recommended by the Law Revision Committee

in 1939 (p) and was urgently needed, for the Common Law rule

which gave the plaintiff all or nothing often operated unfairly,

especially in cases of motor accidents on the highway in which

a pedestrian or cyclist was injured
;

for, if his claim against

the driver of the motor vehicle failed owing to his own con-

^tributory negligence, he usually had no policy of insurance

to fall back upon. The Act (section 1 (1) )
provides that

Where any person suffers damage as the result partly of his

own fault and partly of any other person or persons (q), a

claim in respect of that damage shall not be defeated by

reason of the fault of the person suffering the damage, but the

damages recoverable in respect thereof shall be reduced to

ffc'l Marsden, op. cit., 139—140. S 2 of tho Aci

(m) Marsden, op. cit.y 32—33; S.S. Heranger v. S.S. Diamond, [1939]

A. C. 94.

(n) 8 & 9 Geo. 6, c. 28. The Act applies to Scotland subject to the

qualifications stated in s. 5. For a decision on the Act, see Jay «.C Sons t.

Veevers, [1946] 1 A. E. R. 646,
(o) The Act of 1911 is unaffected by the Act of 1945. fp) Cmd. 6032.

iq) By B. 1 (3), the Law Reform (Married Women and Tortfeasors) Act,

1935, s. 6 (ante, p. 169), is made applicable where two or more persons are

liable.
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such extent as the Court thinks just and equitable having

regard to the claimant’s share in the responsibility for the

damage Section 4 provides that “ ‘ damage ’ includes loss

of life and personal injury There is no doubt that it also

includes injury to property, for that was the law before the

Act (r). Section 4 also defines “ fault ” as “ negligence,

breach of statutory duty or other act or omission which gives

rise to a liability in tort or would, apart from the Act, give rise

to the defence of contributory negligence The Act, there-

fore, does not alter the existing law as to determining whether

or not there has been contributory negligence ; all that it does

is to alter the law as to the damages recoverable where con-

tributory negligence is established./ The Act provides that any

defence arising under a contract is unaffected. With respect

to the Workmen’s Compensation Acts, 1925—1943, the Act,

after a somewhat chequered career in Parliament, was

extended to these subject to conditions which are too detailed

to set forth here
; but this part of the Act was repealed by the

National Insurance (Industrial Injuries) Act, 1946, which

repealed and replaced most of the Workmen’s Compensation

Acts (ante, § 32). As to procedure, the Court must find and

record the total damages which would have been recoverable

if the claimant had not been at fault; if the case is tried with a

jury, they assess the amount of the total damages and also the

extent to which they are to be reduced (section 1 (2), (6) ).

We have already discussed the question whether contribu-

tory negligence is a defence to a breach of a statutory duty

owed by an employer to his employee (a?ite, p. 141). Apart

from that, is this defence pleadable to a breach of any other

statutory obligation The answer is that each statute must

be construed on its own merits. It may possibly be cast in

such terms as to negative the defence altogether. On the other

hand, the statutory duty of a railway company to fence its

track from the highway may be so framed as not to exclude

the defence (s), and the validity of the plea has been exempli-

fied in decisions on other kinds of statutory duty (f). In

(r) The word “ inchidee " m a statute may have either of two significa-

tions
;
they are specified in Dilworth v. Commissioners of Stamps, [1899]

A. C. 99, 105—106.
(s) Ellis V. L. <f S. W. Ry. (1857). 2 H. & N. 424. Cf. Paririnson v.

Garstang, etc. Ry., [1910] 1 K. B. 615, where there was no contributory

negligence.

(t) R. V. Southern Canada Power Co., Ltd., [1937] 3 .A. E. R. 923 , 930;
Joseph Eva, Ltd. V. Reeves, [1938] 2 K. B. 393.

§ 126 .

Statutory

duty.



426 The Law of Tort

§ 126 .

CriticismB of

the law.

particular, the Court of Appeal has settled it that contributory

negligence may be a defence to an action founded upon a

breach of statutory regulations relating to pedestrian crossings

on a highway (u).

The Common Law of contributory negligence has been

adversely criticised. As it started with no clear principle it

has yawed first on this tack and then on that in its efforts to

find one, and although the causation theory is now the one

generally preferred there- are several older cases which are

irreconcilable with it, and even at the present day the idea of

moral responsibility cannot be excluded. Upon the whole the

Judges work out the theory as well as can be expeeted of any

attempt to take account of causation in law as distinct from

treating it in metaphysics.

(u) Sparks V. Edward Ash, Ltd., [1943] K. B. 223. Chisholm v.

L. P. T. B., [1939] 1 K. B. 426. Obiter dicta in Bailey v. Geddes,

[1938] 1 K. B. 156, had created the mistaken impression that the driver

of a vehicle, who, owing to his breach of such a regulation, had injured a

pedestrian at a crossing, was liable no matter how foolhardy or inattentive

the pedestrian bad been; but that is not the law, although the regulations

unquestionably impose a high standard of .care on the driver; ef. Upson v.

L. P. T. B., [1947] 1 K B 980.
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CHAPTER XVII

CONSPIRACY (a).

§ 127. History .—In our early law conspiracy had the §

narrow meaning of combination to abuse legal procedure. History.

This sort of thing is very much commoner in an unsettled or

primitive state of society than in a fully civilised community.

In time past great men often used the law for gaining their

own private ends and would mobilise witnesses, jurors and

sometimes Judges for that purpose just as they would mobilise

their men-at-arms and tenants for the battle-field. The

earliest civil remedy (allowing for the difficulty of distinguish-

ing civil from criminal redress in those days) for conspiracy

was the writ of conspiracy which is probably to be attributed

to the Statute of Conspirators of 20 or 21 Edw. 1 (b). The
writ was not applicable unless there were both combination

and execution of the purpose of the agreement. Mere

combination might suffice for criminal conspiracy, but not for

civil liability (c). In Tudor times the writ fell into obsole-

scence partly because those monarchs made vigorous use of

the law of maintenance for crushing abuse of legal procedure,

partly because an action upon the case in the nature of

conspiracy was coming into fashion in Elizabeth’s reign. This

developed into the action for malicious prosecution (d).

Meanwhile, from the foirrteenth century onwards, conspiracy

on its criminal side steadily increased in range. We read in

the Parliament Rolls of combinations for treasonable purposes,

for purposes injurious to the revenue and (much the most

frequent variety) for restraint of, or interference with, trade.

In the latter half of the seventeenth century, the scope of

criminal conspiracy swiftly approached the wide meaning that

(a) Monographs on the topic are Winfield, History of Conspiracy and
Abuse of Legal Procedure (1921); K. S. Wright, Criminal Conspiracies

(1873) ;
D. Harrison, Conspiracy (1924). See also A. L. Haslam, Law

relating to Trade Combinations (1931), Chap. II; \7. P. M. Kennedy and
J. Finkelman, The Eight to Trade (1933), Toronto.

(f>) The date is uncertain. Coke’s attribution of the writ to the Common
Law seems to have been based on an imaginative passage in Mirror of

Justices (Coke, 2 Inst. 561; ibid. 383); Winfield, op. cit., 22—37.

(o) Winfield, op. cit., 64—63.
(d) Ibid., Chan. V.
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it now has. But its development as a tort was much slower

and by more hesitant steps, and there is little case law upon

it until the latter part of the nineteenth century (e). Then

trade disputes stimulated its growth because concerted action

became a more and more potent weapon for inflicting deadly

blows on a commercial rival. Decisions have been practically

confined to combinations to interfere with trade or business,

and this applies to the recent case of Crofter Hand Woven

Harris Tweed Co. v. Veitch (/), but dicta of great weight

in that decision of the House of Lords justify the inference

that combinations to do other acts may be conspiracies.

§ 128. Definition. When two or more persons combine for

the purpose of inflicting upon another person an injury which

is unlawful in itself, or which is rendered unlawful by the mode

in which it is inflicted, and in either case the other person

suffers damage, they commit the tort of conspiracy.

It is only since Veitch’s Case (supra) that any definition

could be hazarded, for three earlier decisions of the House of

Lords in 1898, 1901, and 1925 (g) had left open several points.

Before we consider them, we must refer to two decisions in

the lower Courts.

One was Gregory v. Duke of Brunsunck (1844) (h), in

which the plaintiff, an actor, sued the defendants for

maliciously conspiring to hoot and hiss him at his perform-

ance of Hamlet in Covent Garden Theatre. The substance

of the case was entangled with procedural points but the

decision amounted to this. Hissing at a theatre is prima

facie a lawful act. If done maliciously by one person it might

possibly be a tort. Here the plaintiff first of all put the whole

weight of his claim upon combination by the defendants, but

he was unable to establish that all of them had combined and

the jury returned a verdict for the defendants. Then the

plaintiff contended that at any rate he was entitled to judg-

ment against each of those whom he alleged to have hissed

maliciously, but here he failed again because the only evidence

of malice which he could produce was some insulated acts on

the part of individuals. If the case shows anything it is

(e) Ibid., Chap. IV.

(f) [19J2] A. C. 4.35 (W. Cases, 1821.

(g) .4/icn w Flood, [1898] A. C. i
;
Quinn v Leathern, [1901] A. C.

495; Sorrell v. Smith, [1925] A. C 700
(h) 6 M. & G. 205. 953; the decisions on appeal were on procedural

points: 3 C. B. 481; 2 H. D. C. 415.
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that malice may perhaps convert an innocent act like hissing

into a tort and that one way of proving such malice is to show

combination among those who hiss; but it must be admitted

that later judicial dicta attached a much wider interpretation

to Gregory’s Case (i).

The other case was Huttley v. Simmons (/c), a decision of

Darling, J., in 1897. He held that a combination to do an

act otherwise lawful did not become unlawful merely because

of the combination ; but see now p. 483 (2), post.

We can now consider how the House of Lords have dealt

with the matter, and five decisions must be examined : Mogul

Steamship Co. v. McGregor, Gow Co., [1892] A. C. 25;

Allen V. Flood, [1898] A. C. 1; Quinn v. Leathern, [1901]

A. C. 495; Sorrell v. Smith, [1925] A. C. 700; Veitch’s Case,

[1942] A. C. 435.

The first of these was clear enough. The defendant steam-

ship companies wished to monopolise the China tea-carrying

trade. They therefore combined together to ofier reduced

freights in order to induce shippers to employ them. In

consequence the Mogul S.S. Co., who had been excluded from

the combination, were driven out of the trade, and they

brought an action for conspiracy against the defendants. It

was held that the plaintiffs had no cause of action, for the

object of the defendants was merely to protect and to extend

their trade and to increase their profits and they had used no

unlawful means in achieving it. “ What one trader may do

in respect of competition, a body or set of traders can lawfully

do ; otherwise a large capitalist could do what a number of

small capitalists, combining together, could not do, and thus

a blow would be struck at the very principle of co-operation

and joint-stock enterprise ” (O-

The next case, Allen v. Flood (m), so far as its actual

decision went, had nothing to do with conspiracy. What was

held by the majority of the House was that an act lawful in

itself is not converted into a tortious act by a malicious or

§ 128 .

Mogul S.S,

Case.

Allen V.

Flood.

(i) Lord Halsbury, L.C., in Allen V. Flood. [1898] A. C. 1, !, and in

Quinn v. Leathern, [1901] A. C. 495, 503. Lord Esher, M.E., in Temperton
V. Russell, [1893] 1 Q. B. 715, 728—729. Lord Cave, L.C., J.n Sorrell V.

Smith, [1925] A. C. 700, 712.

(k) [1898] 1 Q. B. 181. Lord Lindley in Quinn v. Lci hem, [1901]

A. C. 495, 540, complained that the report did not state the most material

facts

(l) Lord Morris, at p. 50
(m) [1898] A. C. 1; post, § 169.
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§ 128.

Qutnn V.

Leathern.

bad motive ; and this was an application of their decision in

Bradford (Mmjor of) v. Pickles (n). Allen v. Flood did not
affect the law of conspiracy, but it was much discussed and
“ explained ” in Qtiinn v. Leathern (o), a case which itself

became a thicket of problems. The facts of it were as follows.

The defendants were five officials of a trade union, the

Butchers’ Association. L was a flesher who employed non-

union men. L had sold £30 worth of meat weekly for twenty

years to Mimce, a butcher, but there was no binding contract

between L and Munce for the continued supply of meat. The

defendants told Munce to stop taking meat from L. Munce

accordingly told L to send no more meat until L had settled

his dispute with the trade union. L’s servants, in breach of

their contracts of employment, also left L in consequence of

the demands of the defendants.

L sued the defendants. The trial Judge left the following

questions to the jury (p) : (1) Did the defendants, or any of

them, wrongfully and maliciously induce the customers or

servants of L to refuse to deal with L ? (2) Did the

defendants, or any two or more of them, maliciously conspire

to induce L’s customers or servants not to deal with L or not

to continue in his employment ; and were such persons so

induced not to do so? (3) Did the defendants, or any of

them, publish “ black lists ” with intent to injure L in his

business; and, if so, did the publication injure him?

To each of these questions the jury replied “ Yes ”
;
and

they returned a verdict for £200 damages in respect of heads

(1) and (2) and £.50 in respect of (3). Judgment was entered

for those amounts. The Irish Court of Appeal affirmed the

judgment for £200, but disallowed the award of £50 because

the “ black list ” was only one of the overt acts of the

conspiracy and distinct damages could not be given for it (q).

The House of Lords unanimously affirmed the judgment of

the Court of Appeal
; but it is impossible to say what propor-

tion of weight must be attached by the decision as a whole
to each of heads (1) and (2). Much more obscure is the

(n) [1895] A. C. 587 (W. Cases, 16); ante, 5 20
,'o) [1901] A. C. 495.

ij.) [1899] 2 Ir. E. 667 , 671.

,
(},' [1899] 2 Ir. E. 746—779.
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effect of the decision on the law of civil conspiracy, for

variant opinions were expressed as to this (r).

In the years following Quinn v. Leathern the text-books

and the decisions of some of the Courts gradually showed a

decided tendency to regard that ease as resting not upon the

ground of conspiracy, but upon unlawful coercion. How-
ever, dicta in Veitch’s Case unhesitatingly regarded it as

conspiracy (s).

In Sorrell v. Smith (t) a trade union of retail newsagents

wished to limit the number of retail newspaper shops in a

particular area. They sought to do this by procuring members
of their union to buy no newspapers from any wholesale

newsagent who supplied newspapers to a retailer opening a

new shop without the union’s permission. The plaintiff, a

member of the union
^
was a customer of R. a wholesale agent .

R offended the union by supplying papers to newcomers in

the area who had set up retail shops without the union’s

consent. The union told the plaintiff to cease dealing with R.

He obeyed and transferred his custom to W, another wholesale

agent. Thereupon the defendants, a committee of proprietors

of newspapers who regarded the union’s policy as injurious

to them, came to R’s assistance. They tried to compel the

plaintiff to return to R by threatening to stop supplies to W.
They acted for the sole purpose of protecting their trade and

they had no spite against the plaintiff or any desire to injure

him. The plaintiff sued in the Chancery Division for an

injunction to restrain the defendants, whether in combination

or otherwise, from procuring or attempting to procure a breach

of contract between him and W, or from interfering or

attempting to interfere with the plaintiff’s right to enter into

(r) Lord Macnaghten, [1901] A. C., at pp. 510—511. A combination to

injure another person resulting in damage is a tort. Numbers may make
an act unlawful which would otherwise be lawful.

Lord Shand (at pp. 512—513). A combination (i) to advance the com-

biners’ own trade interests is lawful; (u) merely to injure another is

unlawful.

Lord Brampton (at pp. 528—531). Conspiracy is an unlawful combina
tion to do an unlawful act or to do that which is wrongful or harmful

(whether unlawful in itself or not).

Lord Robertson (at p. 532, adopting Holmes, L.J.'s, reasoning in [1899]

2 Ir. R., at pp. 771— 779). Conspiracy is a combination to do an unlawful

act or a lawful act by unlawful means.
Lord Lindley (at pp. 536—540) Combination to do a lawful act is not

unlawful, but numbers may be a proof of coercion and, if that coercion is

unlawful, an action will he.

(s) [1942] A. C. 466 (Lord Wright); 490 (Lord Porter).

(t) [1925] A. C. 700.

§ 128 .

Sorrell t.

Smith.
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§ 128 .

Veiich'f

Cast.

or to continue contractual relations with W, or generally with

his right to carry on his business as he would (u).

The House of Lords unanimously held that the action

failed because the defendants had not committed or threatened

to commit any wrong. With respect to conspiracy what they

actually decided was:—
(1) A combination of two or more persons for the purpose

of injuring a man in his trade is unlawful and, if it results in

damage to him, is actionable.

(2) If the real purpose of the combination is not to injure

another, but to forward or defend the trade of the combiners,

no tort is committed, provided the purpose is not effected by

illegal means.

Thus it was clear that within the narrow limits of (1) con-

spiracy is a tort. But Sorrell v. Smith gave no satisfactory

information on the question whether, in general, combination

can make an injury tortious which, apart from combination,

would not be tortious; for the Lords differed markedly,

perhaps irreconcilably, on this question. Whatever answers

they gave were obiter dicta, however great their weight, for

their decision lay within the narrow compass which we have

stated (a).

Later dicta did not help much in the interpretation of

Sorrell v. Smith (6) until Veitch’s Case which we must now

consider.

Iq. C rofter Hand Woven Harris Tweed Co., Ltd. v.

Veitch (c), the facts were as follow. The production of Harris

tweed is an industry of the Isle of Lewis. Originally the yarn

(u) [1923] 2 Ch. 32 . 33.

(a) [1925] C. 700, 71.3—714, 740—741. Lord Cave, L.C.. and Lord

Atkinson (wlio merely concurred in Lord Cave’s speech) hinted, and Lord

Sumner expressed an opinion, that combination is lelevant only as evidence

—but important evidence—of the purpose of the defendants and as an

aggravation of damages, though it by no means lollows that every combina-
tion is a form of intimidation. Lords Dunedin and Buckmastor seemed
to be opposed to this. Lord Buckmaster agreed with Lord Dunedin that

it is quite possible lor combination to make illegal an act which, if done by

an individual, would be legal. Both of them indicated that no combination
can be a civil conspiracy unless it be also a criminal conspiracy and that

even then it is not tortious unless damage be proved : Lord Dunedin, at

pp. 725—726. Lord Buckmaster was presumably in agreement by his

adoption of Lord Dunedin's speech, at p. 749. It is well known to criminal

lawyers that exactly what purpose will make a combination criminal is

unsettled.

(b) Hardie i£ Lane, Ltd. v. Chilton, [1928] 2 K. B. 306, 313, 327; Scam-
mell. Ltd. v. Hurley, [1929] 1 K. B. 419; Clark V. Urquhart, [1930] A. C.

28, 51—52, 76.

(c) [1942] A. C. 435 (W. Cases, 182).
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of the cloth hand-spun from wool by the crofters of Lewis
and was wholly produced in the Isle. By 1930, hand-spinning
of wool had become commercially impracticable and thence-

forth many of the weavers in Lewi s imported yarn from the

mainlan(^. Five mill-owners in Lewis nevertheless spun yarn
woven by the crofters. These mill-owners alleged that cloth

woven ^ Lewij from mainlj.nd_yarji_could be sold much more
cheaply than cloth made from yarn sj)un in Lewis. It was

therefore to their interest to get a minimum price fixed for

the cloth. Of the workpeople in their mills 90 per cent,

were members of the Transport and General Workers Union,

and the Lewis dockers were also members of it. The union,

with the object of getting all workpeople in the mills to be mem-
bers of the union and of increasing their wages, approached the

mill-owners who replied that they could not raise wages

because of the competition of the crofters who wove yarn

imported from the mainland. The union officials then put an

embargo orr the importation of yarn, by ordering the Lewis

dockers not to handle such yarn. They obeyed (without

breaking any contract) and thus injured the trade of seven

small producers of tweed who used imported yarn and who
sued the union officials for conspiracy. The case did not

involve any point under the,_Trade Disputes Act, 1906 (ante,

p. 112), for the union officials were sued merely as individuals.

The House of Lords held that they were not liable because the

real purpose of their embargo was to benefit members of the

union. The actual decision was thus based upon the ratio

decidendi of Sorrell v. Smith, but several of the Lords investi-

gated conspiracy as a tort and from their dicta the following

inferences may be made :

(1) Damage to the plaintifi is an essential of the tort. This
• was already well settled.

(2) Combination may make an act a tortious conspiracy,

although if done by one person it would not be unlawful. It

had long been clear law that a combination wilfully to injure

another person by means unlawful in themselves is a tortious

conspiracy. It was also well recognised in Sorrell v. Smith
that, if the combination were solely to injure wilfully another

person in his trade, this is tortious even if the damage would
not have been tortious if inflicted by an individual. But dicta

433
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§ ijj Veitch’s Case (d) went farther in indicating that if the

object of the combination were wilfully to injure a person

in any legitimate interest of his, it would, unless there were

lawful justification for it, be a tortious conspiracy (e). Some of

the Lords adverted to the reasons why combination should

ever make an otherwise lawful act unlawful (/). They did •

not regard as entirely satisfactory Lord Lindley’s idea in

Quinn v. Leathern that “ numbers may annoy and coerce

where one may not ” (g) and indeed counsel in that case had

urged that “ some men are a host in their individual selves : are

lions; some multitudes are asses ; e.g., Napoleon ; Bismarck ;

and the nations whom they crushed ” (h). Sir Frederick

Pollock added to these examples more modern ones, e.g.,

Rockefeller or Carnegie, and he also noted that, on the other

hand, a corporation, however powerful, is an individual before

the law (i). There is no doubt, however, that historically Lord

Lindley’s reason is correct (ante, § 127).

(8) If the purposes of the combination are mixed, the

question is, “ What was the predominant purpose ? ” (k).

(4) Malice, meaning spite or ill-will, is not an essential of

liability (!); but if such malice be proved and the combiners

had not in view any tangible benefit to themselves, that would

be a conspiracy (m).

(d) Viscount Simon, L.C., [1942] A. C. 446—447; Lord Wright, at

pp. 462, 478; and perhaps Lords Maugham and Porter, at pp. 451, 488.

(e) In the Mogul Case (1880), 23 Q. B. D. 598, 618, Bowen, L.J., put

examples of combination making an otherwise lawful act a conspiracy;

A, B and C agree to drink up all the water from a common spring in time of

drought, or to buy up in time of scarcity all the provisions in a district.

I suppose that a combination to make a woman a prostitute or a boy a

thief (as in Dickens’ Oltuer Twist) would be a combination to do something

tortious in itself. In the case of the woman the tort might be intentional

infliction of harm as in Wilkinson v. Downlon, [1897] 2 Q. B. 57 (ante,

§ 68). Oliver Twist would have had an action for deceit against Fagm.

{/) Viscount Simon, L.C., [1942] A. C. 443; Lord Wright, at pp. 467—

4G8 ;
Lord Porter, at p. 489.

(g) [1901] A. C. 495, .538.

(li) [1901] A. C. 503—504.
(i) Torts, 258, note (x). But this metaphysical individuality of a cor-

poration aggregate is no obstacle to suing it for conspiracy, for it must act

by agents. Thus, if a conspiracy is perpetrated by the directors of a limited

company, the plaintilY can sue them, joining the company as a co-defendant,

and if the conspiracy was committed in the course of tlicir employment the

companv would be liable as well as they ; Palmer, Company Law (16th ed.

1938), GO, 180.

Ik) Viscount Simon, L.C., [1942] A. C. 445; Lord Wright, at p. 478;

inferentially. Lord Maugham, at pp. 453, 456.
(l) Lord Maugham, ibid., 451; Lord Wright, ibid., 468—469.
(m) Lord Wright, ibid.
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(5) It is probably not law that what is unlawful in two is

not lawful in one (n).

As the definition of conspiracy indicates, the combination

may be either to do an act unlawful per se, or to do an act

otherwise lawful, by unlawful means. If the injured party, in

suing the defendants, bases his claim on one of these alter-

natives, he cannot subsequently maintain a second action based

on the other alternative (o).

(n) Lord Wright, ibid., 466. In the first edition of this book it was
pointed out that, although there was much to be said m favour of the

opposite view, the current of authority in the House of Lords itself was too

strongly against it; that seems to have been Lord Wright’s opinion.

(o) Greenhalgh v. Mallardy [1947] 2 A. E. E. 225 (C. A.). Nor is an
action for conspiracy maintainable against A and B when judgment has
been given in their favour on substantially the same facts m an action for

fraudulent misrepresentation: Wright v. Bennett, [1948] 1 A. E. B. 227.

§ 128 .
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§§ 129 , 130.

Definition.

History,

CHAPTER XVIII

HUISAHOE (o).

§ 129. Nuisance is incapable of exact definition (b), but

for the purposes of the law of tort it may be described as

unlawful interference with a -person’s use or enjoyment of

land, or of some right over, or in connexion with it (c).

§ 130. (d). History.—Derivatively the word “nuisance”

is the Latin nocumentum and the French nuisance (e) and it

acquired a specific legal meaning very early in the history

of our system. Bracton had a good deal to say about

nocumenta. Some of these he described as dam nosa but not

injuriosa and men must bear them as best they may. But

where nocumenta are injuriosa as well as damnosa they are

all injuries to “ servitudes ” and are the subject of legal com-

plaint (/). Here we might hastily infer that Bracton gives

us the touchstone of nuisances and that they were merely

infringements of easements and profits d prendre. Unfor-

^tdnately the ground is less solid than it appears to be, for he

had looser ideas about the meaning of a “ servitude ” than

we have. He included under it not only easements and

-profits a prendre but also what would now be styled “ common

rights ” or natural rights ”, i.e., the freedom, of a man to

do what he likes on his own land. Bracton regarded this

freedom as conferring on the tenant of land a “ servitude
”

to redress “ nuisance ” or harm done by his neighbour to his

enjoyment of his land (g). Hence originated a confusion of

(o) The leading monographs are Pearce & Meaton, Nnisances (1926), and

Garrett, Nuisances (3rd ed. 1908).

(b) Garrett, op. cit., 4; Pearce & Meston, op. cit., 1; 24 Laws of

England (Halsbury, 2nd ed.), § 30.

(c) Adopted by Scott, L.J., in Read v. Lyons i Co.. Ltd., [1945]

K. B. 216, 236; by Lord Goddard, C.J., in Howard V. Walker, [1947]

2 A. E. It. 197, 199; and by Evershed. J., in Newcastle-under-Lyme
Corporation v. Wolstanton, Ltd-, [1947] Ch, 92, 107 (his dictum on this

point was not affected by the appeal, [1947] Ch. 427, 407—468). For other

definitions see Pollock, Torts, 319; Salmond, Torts, § 53 (2); Cleik 4

Lindscll, Torts, 544.

(d) This section ia taken from the author's article on "Nuisance as a

Tort " in 4 Cambridge Law Journal (1931), 189—206.
(e) Pollock & Maitland, H. E. L., li, 5,94, n. 2.

if) De legibus Angliae, fol. 231 b—235 b.

(g) Up. ctt., 220 b—221.
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servitudes stricto sensu vnth common rights which, as Sir

William Holdsworth pointed out (li), is traceable in the Year

Books and indeed throughout our legal history until the

nineteenth century. The confusion cleared away only by
degrees, for the distinction was grasped, but not firmly, in

1625 (i), and two more centuries elapsed before it was sharply

perceived (k). This is by no means a complaint that nuisance

ought to have been confined, or ought now to be confined,

exclusively to servitudes strictly so-called, or exclusively to

infractions of common rights, but Bracton’s breadth of

terminology made the separation of these two idea's a tough

affair for the Judges of a later day, and if common rights be

such as a man can exercise on his own land for the enjoyment

of it, it is obviously difficult to say what is comprised in such

a cloudy phrase. This is reflected in early attempts to define

nuisance quite as much as in modem ones (/). The best that

Blackstone could do with it was “ any thing done to the hiut

or annoyance of the lands, tenements, or hereditaments of

another ” (m), but even then he had more to say in another

chapter entitled “ Of Disturbance ” about matters some of

which are now classified as nuisances (n).

The history of the remedies for nuisance may be briefly

stated.

(1) The assize of nuisance.—^This was supplementary to

the famous assize of Jiovel disseisin which was limited to

redressing any act of the defendant that interfered with the

plaintiff’s seisin of land. It was therefore useless if the injury

to the plaintiff began wholly on the defendant’s land (e.g., if

he erected there a dam which diverted water from the plain-

tiff’s land), for the injury was not a disseisin as there was no

entry on the plaintiff’s land. This gap was filled by the assize

of nuisance as early as the thirteenth century. It extended

both to injuries to servitudes stricto sensu and to common
rights (o).

(h) H. E. L., vii, 328—333.
(i) Sury v. Pigot, Popham 166.

{k} Elhotson v. Feethavi (1835), 2 Bing. N. C. 134; Bliss v. Hall (1838),

4 Bing. N. C. 183; St. Helen’s Smelting Co. v. Tipping (1866), 11 H. L. C.

642 (W. Cases, 193).

(l) E.g., Finch, Law (1629), 187—188.
(m) Comm., lii, 216.

(n) Ibid., hi. Chap. XVI.
(o) Bracton, cc. 44, 45 ;

fol. 232 seq. His earlier statements are not

clear, but c. 45 seems to justify the epitome in the text.

§ 130 .



438 The Law of Tort

§ 180. (2) Abatement was also a remedy which was known at an

early stage of our law, for Bracton speaks of it (p). The
modern limits of it have already been noticed (g).

(3) The action quod permittat prosternere.—^If the land on

which the nuisance was created was alienated, the plaintifi

could sue this action, the writ in which commanded the

defendant to allow the plaintiS to abate the nuisance. It

was in the nature of a writ of right and was therefore open to

the infinite delays appropriate to that form of procedure (r).

Both it and the assize of nuisance were abolished after a long

period of obsolescence by the Real Property Limitation Act,

1833 (s).

(4) The •writ of trespass.—It is hard to ascertain how far,

if at all, this was a remedy for nuisance. We shall consider

the point later in distinguishing nuisance from trespass.

(5) Action upon the case for nuisance.—This became the

sole Common Law action. Its advantages over the assize of

nuisance and the quod permittat prosternere were its simpler

process and the absence of any requirement that the parties

should be freeholders. Its disadvantage was that it lay only

for damages, not for abatement, as did the older remedies,

and unless the successful plaintiff resorted to Equity he

might have to raise the posse comitatns (t) to get rid of a

nuisance which an obstinate and ill-natured neighbour refused

to remove (u). The action was known as early as Henry IV ’s

reign (a).

(6) Injunction.—In Equity, the Court could in its dis-

cretion issue an injunction to restrain this among other torts.

In the case of nuisance it seems to have been recognised as a

remedy at least as early as 1584 (b). The general principles

(p) De legibus Angliae, f. 231 b. See Holilsworth, H. E. L., iii, 279.

(ij) Ante, § 34.

(r) It is not clear when it was inlrodiiced. Colne’s theory /2 Inst 405)

that it was in existence before the Statute of Westminster II, 1285

(13 Edw. 1), c. 24, is probabW untenable; 4 Camb. Law Journ. 191.

(s) 3 & 4 Will. 4, c. 27, s.’ 3fi.

(f) The " power of the county " —hich includes the aid and attendance of

all able-bodied knights and laymen above the age of fifteen within the

county.
til) Bhackstone, Comm., iii, 222.

(a) It is referred to in Y. B. Mich. 2 Hen. 4. f. 11, pi. 48; Brooke,

Abridgment, Act Sur le Gas, 29; and Y. B. Alich. 11 Hen. 4, f. 25. pi. 48.

Gf, Holilsivorth, H, E. L., iii, 27—28.

(h) Osbiirne V, Barter, Choyce Cases in Chancery. 176. Claim dismissed

because plaintiff, after exhibiting his bill in Chancery, elected to bring an

assize of nuisance. Another early case is Suratjne v. Rogers (1604), Cary

26, where one reason for granting the ex-peditious procedure bv injunction
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on which it will be granted nowadays have been already

considered (c). It is, of course, not now confined to the

Chancery Division.

The older Year Books do not narrate as much litigation

about nuisances as one would expect, but borough Courts

could deal more promptly and cheaply than the King’s Courts

with a species of wrong which must always be commoner
where buildings are aggregated than in the open country (d).

To sum up; the existing remedies are (1) abatement;

(2) injunction
; (3) damages.

§ 131. Public and private nuisances.

Nuisances are divided into public and private, although

it is quite possible for the same conduct to amount to both.

IA public or common nuisance is one which affects the public

[
and is an annoyance to the King’s subjects generally ; a

private nuisance is one which injures a private person

,

exclusively or else in some way which the law regards as in

,
excess of the annoyance suffered by the public at large.

This distinction is vague and it has been rightly said that

nuisance “ covers a multitude of ill-assorte^ins ” (e). Some
writers (/) have therefore insiste3~tEaFTEere is really nothing

in common between some public nuisances and private

nuisances. What generic conception, it has been asked,

connects public nuisances like the woman who is a common
scold, the man who keeps a brothel, or the boy who fires a

squib, with private nuisances like blocking up the ancient

lights of a building or excessive playing on the piano ? The

only link which we can suggest is inconvenience and, loose as

this term is, it is probably the best that can be offered. At

any rate, be the ground of the distinction what it may, the

distinction itself cannot be cast aside without departing from

settled legal terminology and ignoring not only the fact that

a public nuisance may become a private one but also the

was that the plaintiff was “ a profesBor of law, who Bought thereby to avoid

multiplicity ol' suits

(c)_Ante, § 36.

(J) In London in the thirteenth century, an assize of twelve aldermen

with the mayor could settle within a week disputes about fences between
lands and blocking up the entrance to a shop or house. In Ipswich, pleas

of nuisance were in certain circumstances free from the troublesome delay of

essoins. Borough Customs, 18 S. S., vol. I, 245—249, 254. See, too,.Leet

Jurisdiction in Norwich, 5 S. S. 56.

(e) Pearce Meston, op. cit., 1.

(/) E.g., Salmond, Torts, § 53 (1).

§§ 130, 131.

Public and
private

nuisances.
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131, 132.

Special

damage
necessary
for private

nuisance.

Nuisances to

Servitudes.

very practical consequence of the distinction, which is that a

public nuisance is a crime while a private nuisance is only

a tort.

So long as the public only or some section of it is injiued

no civil action can be brought for nuisance (g). Where a

public highway is obstructed I cannot sue the obstructor

for nuisance if I can prove no damage beyond being delayed

on several occasions in passing along it and being obliged

either to pursue my journey by a devious route or to remove

the obstruction, for these are inconveniences common to

every one else. The best reason for the rule is that it prevents

multiplicity of actions, for if one were allowed to sue, a

thousand might do so and this would lead to harsh results.

If, for instance, a public body obstructed a highway tem-

porarily for the purpose of draining, paving or lighting it and

it was then discovered that owing to some technical error they

had no authority to do so, they would be sufficiently pimished

by a criminal prosecution (h). But where any person is

injured in some way peculiar to himself, then the nuisance

becomes a private one and he can sue in tort ; as where he

falls into a trench unlawfully opened in a street and breaks

his leg. So in Bose v. Miles (i), the defendant wrongfully

moored his barge across a public navigable creek and thereby

obstructed it so that the plaintiff, whq had begun a journey

on the creek with his barges before the obstruction was made,

was obliged to unload them and to incur considerable expense

in transporting their cargoes by land ; and it was held that

the nuisance was a private one with respect to him and that

he could recover damages (fc).

§ 132. Nuisances to servitudes.—In our historical sketch

(§ 130) it was noted that nuisance may signify not only

interference with the enjoyment of property generally but

also interference with easements and profits d prendre, like

(3) The Attorney-General may, on the information of a piivate indi-

vidual, maintain an action for nuisance: Robertson, Civil Proceedings by

and against the Cionn, 472. For the principle and history of this, see

Blackstone, Comm, iv, 303—308; Holdsworth, H. E. L., ix, 236 el seq.

(h) Wmterbottom v. Lord Derby (1867), L. B. 2 Ex. 316.

(t) (1815), 4 M. & S. 101. See, too, Medcalf v, Slrawhridgc, Ltd.,

[19.37] 2 K. B. 102.

(k) It he knew that the obstruction had occurred before he began the

voyage he would have been in no worse position than the general public:

per Ijord Ellenboroiigh, C.J., 4 M, & S. at p. 103. The leading case is

Iveson V. Moore (1699), 1 Ld. Raym. 486. In Ricket v. Metropolitan Ry
(1865), 5 B. & S. 1.56, 159—160, the Exch. Chamber summarised the law.
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obstruction of a right of way or a right of light or a right

of pasture. That is the law at the present day (1), but we
do not propose to deal with injuries to servitudes in this

book, partly for considerations of space, partly because the

topic is quite as much in the province of Real Property law

as in that of Tort (m).

§ 133. Essentials of nuisance.— (1) Interference.

There must be interference with the use or enjoyment of

land, or of some right over or in connexion with it, causing

damage to the plaintifi.

(1) Interference .—The forms of this are innumerable.

Noise, smells, pollution of air or water, are the most usual

instances, but there are many others (n). The two main heads

are injury to property and interference with personal comfort .

The escape of fumes, which kill vegetation and cattle, is an

illustration of the first (o), and excessive tolling of church

bells of the second (p). But whatever be the typ^ it does not

follow that any harm constitutes a nuisance. The whole law

on the subject really represents a balancing of conflicting

interests. Some noise, some smell, some vibration, every one

must endure in any modern town, otherwise modern life there

would be impossible. It is repeatedly said in nuisance cases

that the rule is sic utere tuo ut alienum non Icedas, but the

maxim is not very informative. If it means that no man is

ever allowed to use his property so as to injure another, it is

palpably false. If it means that a man in using his property

may injure his neighbour but not if he does so unlawfully, it is

not worth stating. In fact, the law repeatedly recognises that

a man may use his own so as to injure another without commit-

ting a nuisance. It is only if such use is umea^qnable that_it

becomes unlawful. The homely phrases, “ Give and take ”,

“ Live and let live ” are much nearer the truth than the Latin

maxim.

Where the interference is with personal comfort, it_is not

necessary in order to establish a nuisance that any injury to

heaitF^ould be shown. It is enough that there is a material

(l) Sir John Salniond thought not, but bis learned editor, Dr. Stally-

brass, has rightly declined to follow his author here : Torts, § 53 (2).

(m) There is an excellent succinct account of this kind of nuisance it

Salmond, Torts, §§ GO—68.

(n) 24 Laws of England (Halsbtiry, 2nd cd.), §§ 46—58.

(o) Manchester Corporation v. Farnworth, [1930] A. C. 171.

(p) Soltau V. De Held, (18ol)> 21 L. J. Ch. 1''3

§§ 132, 133.

Essentials of

nuisance.

(1) Inter-

ference.
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i 133.

Keasonable-
DeaB.

interference with the physical comfort of human existence

reckoned “ not merely according to elegant or dainty modes
and habits of living, but according to plain and sober and

simp)Ie notions among the English peopjle " (g).

Rea^oriahlenehs .—One of the chief tests is reasonableness

and it is important to distinguish this term in the law of

nuisance from its use elsewhere in the law of tort, especiallv in

negligence. In negligence, assuming that the duty to take

care has been established, the vital question is, “ Did the

defendant take reasonable care ? But in nuisance the defen-

dant is not necessarily quit of liability even if he has taken

reasonable care. It is true that the result of a long chain

of decisions is that unreasonableness is a main ingredient of

liability for nuisance. But here “ reasonable ' means some-

thing more than merely “ taking proper caTe'^\ It iignifies

wha t is legally right between thFparti^ taking inlp account

all the circumstances of the case, some of these circum-

stances are often such as a man on ^he Clapham omnibus

^ould hot fully appreciate. ’ It is putting a comparatively

simple proposition before him to tell him that he is liable for

negligence if he carelessly drives his car against another

person ; but it is not so simple to tell him that, while he can

make some noise on his premises, he must not make too much,

or he will be liable for nuisance. Knocking a man down care-

lessly is a tort simplicitcr
;
making a noise that irritates him

is a tort only sub rnodo.

Thus it must often be a pure gamble whether I act lawfully

in opening a particular business in a street. If I make an

error of judgment in deciding whether the business is offensive

or not, I shall not escape liability by proving that I took

all reasonable care to prevent the business from being a

nuisance (r). This is far short of saying that taking care

is irrelevant to liability for nuisance. If the defendant has

conducted his trade or biisiiiess in a propter manner, i.e.. as

a reasonable man would have done, he has gone some of the

way towards making out a defence, but only some of the

way (sj; and. conversely, he will be in danger of being held

'ij, Koi^ht-Bnice. V.-C.. irs v. tScifcT 4 Po Q.

tr: L.mJIev, L.J.. :u Jl.ifsVr V. i-CKuOfi Tr'jtKi<ra'^! t TloJ-’j' - Cb. oSj.
. . - .

ii-i SliKkport St'afi Co. V. Potler T H. i Jf. 160.
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liable if he has taken no such reasonable care (t). But even

where he has given proof of it. he will still be liable if there

has been a sensible (i.e., unreasonable) amount of damage

caused to the plaintiff. He will also be liable if he has taken

over from another person property on which existed a

nuisance (u), but not for the act of a trespasser in creating the

nuisance unless he could reasonably have known of it, and here

again “ reasonable care ” is a relevant matter (a).

“ Reasonableness ” thus plays an important part in deter-

mining whether or not there has been a nuisance. But it will

not do to leave to the jury the bare question, “ On the facts,

has the defendant acted like a reasonable man? ” (b). Much
more in the way of detail is needed than that, as appears

in the judgment of the Exchequer Chamber in Bamford v.

Tumley (c) and in the direction of Mellor, J., in St. Helen’s

Smelting Co. v. Tipping, which is the locus classicus on the

point (d). Moreover, the St. Helen’s Case afiirmed an

important distinction between nuisances producing material

injury to property and nuisances inflicting personal discomfort.

With respect to the latter, a town-dweller must put up with

“ the consequences of those operations of trade which may

(t) May V. Stoop fl909), 25 T. L R. 202; Manchester Corporation v.

Farnworth, [1930] A. C. 171.

(u) Broder v. Saillard (1876), 2 Ch D. 692.

(a) Barker v. Herbert, [1911] 2 K. B. 633, espociaUy Vaughan Williams,
L.J., at pp. 636—637; this case was followed by Scrutton. L.J., in

Anne's Well Breicery Co. v, Roberts (1929). 140 L. T. 1, 7. See. too, Ilford

U. D. C. V. Beal, [1925] 1 K. B. 671: Smith v. G. ir. Rij. (1926), 135

L. T. 112. Humphries v. Cousins {1877), 2 C. P. D. 239, is not inconsis-

tent, for it was really an application of Hvlands y. Fletcher (1868), L. R.
3 H. L. 330: Ilford U. D. C. v. Beal, [1925] 1 K. B. at pp. 667—678. The
principle in Barker v. Herbert was amplified in Sedleigh-Denfield v. O'Cal-

laghan, [1940] A. G. 880. post, p. 460.

(b) This was what the Judge went near doing in Hole v. Barlow (1858),

4 C. B. (n.s.) 334, and perhaps that is why Bamford v. Tumley (next note)

has been regarded as overruling it. But it is hard to discover exactly what
the Judges in later cases objected to in Hole v. Barlow, or why they

regarded Bamford v. Tumley as overruling it, or how much of Hole v.

Barlow is overruled.

ic) (1862), 3 B. & S. 66; 31 L. J Q. B. 286.

(d) (1863). 4 B & S. 60S, 616; 11 H. L. C. 642 (W. Cases, 193). “ Every
man is bound to use his own property in such a manner as not to injure

the property of his neighbour, unless, by the lapse of a certain period of

time, he has acquired a prescriptive nsht to do so. But the law docs not

regard trifling inconveniences; every thing must he looked at from a reason-

able point of view ; and therefore, in an action for nuisance to property by
noxious vapours arising on the land of another, the injury to be actionable

must be such as visibly to diminish the value of the property and the comfort

and enjoyment of it. . . . In determining that question the time, locality,

and all the circumstances should be taken into consideration.”

§ 13a.
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§ 133.

SenBitive-

nesB.

Temporary
injnry.

be carried on in his immediate locality, which are actually

necessary for trade and commerce, and also for the enjoyment

of property, and for the benefit of the inhabitants of the town

and of the public at large ” (e). But where the injury is to

property, the rule is stricter (/). This distinction is not free

from difficulties which have been considered elsewhere (g).

Sensitiveness,—In considering what is reasonable the law

does not take account of abnormaLjsensitiveness m ~eiflier

persons or property. If the only reason why a man complains

of fumes is that he has an unusually sensitive nose or that he

owns an exotic flower, he cannot expect any sympathy from

the Courts.

Heath v. Brighton (Mayor of) (h) exemplifies the point as

to persons. The incumbent and trustees of a Brighton church

sought an injunction to restrain noise from the defendants’

electrical power station. There was no proof of diminution

of the congregation or of any personal annoyance to any one

except the incumbent and he was not prevented from preach-

ing or conducting his services; nor was the noise such as to

distract the attention of ordinary healthy persons attending

the church. An injunction was not granted.

Robinson v. Kilvert (i) illustrates the point as to property.

The defendant began to manufacture paper-boxes in the cellar

of a house the upper part of which was in the occupation of

the plaintiff. The defendant’s business required hot and dry

ail and he heated the cellar accordingly. This raised the

temperature on the plaintiff’s floor and dried and diminished

the value of brown paper which the plaintiff warehoused there

;

but it did not inconvenience the plaintiff’s workmen nor

would it have injured paper generally. It was held that the

defendant was not liable for nuisance. “ A man who carries

on an exceptionally delicate trade cannot complain because it

is injured by his neighbour doing something lawful on his

property, if it is something which would not injure anything

but an exceptionally delicate trade ” (/c).

Temporary injury.—What importance, if any, is to be

attached to the fact that the injury is a temporary one ? On

(e) Lord Westtury, L.C., 11 H. L. C., at p. 650. See, too, Polsue it

Alfieri, Ltd. v. Rushmer, [1909] A. C. 121.

(/) Sue the quotation in note (d), supra.

(gi W. Cases, 195—197.

(h) (1908), 98 L. T. 718.
(i) (1889), 41 Ch. D. 88.
(k) Lopes, L.J., ibid., 97.
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this question there is a certain amount of inconsistency to be

found in text-books and in some judicial dicta

;

but thej^w

seem^ to be this.

In the first place, there is abundant authority to show that

if the plaintiff is claiming an injunction to restrain a nuisance,

it will not be issued, except in extreme cases, if the nuisance

is temporary ahd' bccasional only. The reason for this is that^

an injunction is a remedy depending on the discretion of the i

Court and it will not he issued where damages would be an

adequate remedy. The .rule was illustrated in Sivaine v.

G. N. Ry. (1), where manure heaps which were ordinarily

inoffensive were occasionally rendered offensive by tardiness in

their removal and also by the presence of dead cats and dogs

;

and the Court of Chancery declined to grant an injunction,

leaving the plaintiff to his Common Law action for damages.

An instance of the exceptional “ extreme case ” in which the

Court did grant an injunction was pile-driving carried on by
night for building purposes; for to do it at that time was

unreasonable (m).

Next, where the claim is for damages, as distinct from an

injunction, the duration of the alleged nuisance appears to be

one—

b

ut only one—of the relevant factors~in~detefmining

whether tha.defendant is liable (n).

It seems to be a mistake, then, to concentrate attention'

solely upon the fact that the injury happens to be temporary

;

all other circumstances must be taken into account and they

may on the one hand make a temporary annoyance a nuisance/

or, on the other, render it lawful. A man who pulls down'

his house for the purpose of building another no doubt causes

considerable inconvenience to his neighbours and it may well

be that he will take some months in the process; but if he

uses all reasonable skill and care to avoid annoyance, that is

not a nuisance, for life could scarcely be carried on if it

(0 (1864), 4 De G. J. & S. 211, 215—2L6, where Turner, L.J., stated the

rule. He and Lord Cranworth had anticipated it in Att.-Gen. v. Sheffield

Gas Co. (1852), 3 De G. M. & G. 304, and it was applied in Att.-Gen. v.

Cambridge Gas Co. (1868), L. S. 4 Oh. 71; Gosnell v. Aerated Bread Co.,

Ltd. (1894), 10 T. L. E. 601, and Att.-Gen. v. Preston [Mayor of) (1896),

13 T. L. E. 14.

(m) De Keysets Royal Hotel, Ltd. v. Spicer Bros., Ltd. (1914), 30

T. L. E. 257.

(n) Per Pollock, C.B., m Bamford v. Turnley (1802), 3 B. & S. 66, 79;

31 L. J. Q. B. 286, 292 (a dissenting judgment, but certainly not on this

point); Bramwell, B.’s, expression at p. 294 is too wide.

§ 133 .
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§ 133 .

Malice.

were (o). On the other hand, blocking up a highway for

no more than a month may well be a nuisance because

circumstances will usually make the resulting damage so much

more serious (p). Indeed, when the damage is of a serious

character the fact that the event which caused it was

momentary is not material. In Midwood 4' Co., Ltd. v,

Manchester (Mayor of) (q) an electric main installed by the

defendants fused. This caused an accumulation and explosion

of gas from which a fire broke out and the plaintiffs’ goods

were injured in consequence. The defendants were held liable

and the argument that a sudden accident could not properly

be styled a nuisance was brushed aside.

Thus, when it is said that the injury must be “ of a sub-

stantial character, not fleeting or evanescent” (r), apparently

what is signified is that the temporary nature of the injury may

be evidence, but certainly not conclusive evidence, that it is

too trivial to be reckoned as a nuisance (s).

Malice .—Is malice material in nuisance If A’s use of

his own property causes to B annoyance which does not

amoimt to a nuisance, will the fact that A’s acts are done

solely for the purpose of annoying B convert them into a

nuisance? There are some dicta (t) and at least two decisions

which show that evil motive has this effect in some types of

nuisance.

fySn Christie v. Davey (m), the defendant, exasperated by a

considerable amount of music lessons given by the plaintiff,

a teacher of music whose residence was separated from that of

the defendant only by a party-wall, interrupted the plaintiff's

lessons by knocking on the party-wall, beating on trays,

whistling and shrieking. North, J., issued an injunction

because the defendant had acted deliberately and maliciously

for the purpose of annoying the plaintiff. The learned Judge

added ; “If what has taken place had occurred between two

sets of persons both perfectly innocent, I should have taken

(o) Vaughan Williams, -7,, in Harrison v. Southwark and VnuxhaW
Water Go., [1891] 2 Cli. 409, 413—414. Cf. Andreae v. Seljrtdge d Co,

Ltd., [1938] Ch. 1.

(p) Ivcson V. .Monre flGOO), 1 Tjd. Eaym. 466
(9) [1905] 2 K. B. 597.

(r) Brett, J., in Beniamin v. Store (1874), Li. R. 9 C. T. 400, 107

(s) Cf. Frita v. 7/ob.soii (1880), 14 Ch. B. 542, 556.
(t) Bramwell, B.

, in Bamford v. Turnlei) (1862), 31 L. J. Q. B. 236, 294,

Lord Selborne, LC.. in Gaunt v. Funney' (1872), L. E 8 Ch. 8, 12.

(n) [1893] 1 Ch. 316.
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an entirely different view of the case ” (a). Two years later,

however, the House of Lords in Bradford (Mayor of) v.

Pickles (b) laid it down that a bad motive cannot make

wrongful an act otherwise legal, and they reaffirmed this

principle in Allen v. Flood (c); but in neither decision was

any reference made to Christie v. Davey.

Macnaghten, J., followed Christie v. Davey in Holly-

wood Silver Fox Farm, Ltd. v. Emmett (d), where the

defendant deliberately caused guns to be fired off on his own

land near the boundary of the plaintiff’s land in order to scare

the plaintiff’s silver foxes during breeding-time. The vixens

of these animals are extremely nervous during breeding-time

and much damage was done in consequence of the defendant’s

act, which was one of pure spite due to a squabble between

himself and the plaintiff. The learned Judge granted an

injunction and also awarded damages.

These decisions are reconcilable with Bradford v. Pickles

on the ground that the, malice displayed by the defendants

made their acts “ unreasonable ” in the sense explained on

pp. 442—444, ante, and therefore nuisances. The element of

unreasonableness in nuisance as a tort had been recognised

long before Bradford v. Pickles and that decision did not

affect the principle in nuisances of this type (e), i.e., those in

which the law recognises that a certain amount of discomfort

is inevitable in life owing to the activities of one’s neighbours,

but also expects that neighbours by their mutual forbearance

will lessen this discomfort as much as they are reasonably able

;

and of mutual forbearance there was not a trace in either

Christie v. Davey or the Hollywood Case (/).

(a) [1893] 1 Ch. 3-26—327.

(b) [1895] A. C. 587 (ante, p. 61).

(c) [1898] A. C. 1.

(d) [1936] 2 K. B. 468, 475 (W. Cases, 197).

(e) But in nuisances which aie injuries to servitudes, malice is irrelevant

to liability.

(/) It is true that the injuries committed by the defendant in Pickles'

Case were not only abstraction of water percolating through unknown and
undefined channels between his ow’n land and that of the plaintiffs, but also

pollution of the water which percolated from his land to the plaintiffs’

;

and that the plaintiffs claimed a remedy lor pollution as well as diminution

of the water: [1893] 3 Ch. 53, 00—01; and so far the ciaim looks like one

for nuisance. But the C. A. and the H. L. onliiely ignored this side of it

and confined their attention to the claim in respect of the diminution. On
the other hand, some text-books have gone 'too far the other way in

regarding Lord Watson’s speech (at p. 598) as indicating that malice is

irrelevant in the law ol nuisance. In fact, his remarks referred to Scots law;
they threw no light on English law. For discussion as to the basis of the

§ 133 .
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§ 133 .

Highways.

No liability

for non-
feasance.

,

It is necessary to add that there are many instances of

nuisance in which the defendant will be held liable even if

he had no evil motive. All that the cases just considered show

is that in some circumstances an evil motive may turn other-

wise innocent conduct into a nuisance
;
they certainly do not

show that malice is an invariable essential of nuisance. In

that respect malice in the law of nuisance differs from malice

in a tort like malicious prosecution, where it is impossible for

the plaintiff to succeed unless he does prove malice.

Nuisances to hijihivays ( g).—We must here speak first of

the duty to repair the highway. At Common Law it is on

the inhabitants of the parish at large, but Highway Acts

have in general transferred it to various local authorities like

urban and rural district councils. The contents of the duty

cannot be detailed here except to note that, although an

indictment will lie for non-repair of a highway, no action is

maintainable by an individual who is injured in consequence

of it. If the injury is due to some act, as distinct from

omission, by the highway authority, then he can sue (h).

The distinction between misfeasance and nonfeasance in

this connexion is an old one (i). The chief reason for it was

that if an action had been allowed for nonfeasance and

damages awarded there would have been great difficulty in

levying them against those responsible for repair—the

inhabitants of the county—not to speak of the injustice of

making persons liable who had become such inhabitants before

the damage was done or who had migrated elsewhere after it

had occurred (k). When the duty of repair was transferred to

Hollywood Farm Case, see 52 L. Q. E. (1936), -ICO—161 ;
53 L. Q. E.T1')37|.

1—4. My leanied friend, Mr. Fraser Eoberts, suggested to me another

distinction between Pickles' Case and the Hollywood Case. In the I'oniier,

the act of the defendant, apart from malice, was not a tort of any sort,

while in the latter circumstances might well have made the act a nuisance,

malice or no malice.

(g) A full account of the law is in Pratt & Mackenzie's Law of Highways

(18th ed. 1932), Chap. V; see also Pearce & Meston, op. cit.. Chap. VI.

(h) The leading authorities are collected in Cl. E. Robinson, Puhlie

Authorities (1925), 82—97. A raihiay company iindei a duty to maintain

a road is liable for omissions as well as for acts : Swam V. S. Ry., [1939]

2 K. B. 560. As to fences, see 10 Halsbiiry, Laws of England (2nd ed.l,

313—314, and Caseley v. Bristol Corporation

,

[1014] 1 A. E. E. 11.

(i) y. B. Paseb. 6 Edw. 4, f. 2, pi. 24; Brooke, Abr., Action sur le

Case, 93.

(k) Russell V. Men of Dccon (1788), 2 T. E. 667. Coleridge, J., "t

M'Kinnon v. Peiison (18-54), 9 E.x. 609, 612—614. This reasoning, it might

be objected, was equally applicable to niisfca.sance and yet there was liability

for that; and, it must be admitted that very little help is obtainable from

the older reports lor dealing up this difficulty. Actions for nuisance by uus-
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corporate local bodies the procedural difficulty of multiplicity

of defendants disappeared and it might have been thought that

the rule itself could be dropped, but it was retained because

the Courts took the view that the statutes which had effected

the transfer had in general created no new liability but had

only set up a more convenient method of enforcing existing

rights (Z).

The law on this point is therefore settled, but some of the

Judges, while admitting this, have rightly eriticised the

distinction between misfeasance and nonfeasance (m), and the

tendency of recent deeisions is to construe “ nonfeasance ”

narrowly. Here, as elsewhere in our system, the distinction

has caused some litigation and led to rather artificial results,

but that is inevitable, for the difference between act and

omission can easily be turned into a metaphysical discussion

and the Courts have wisely avoided this and have tended to

treat each case on its peculiar facts (ti). In Thompson v.

Brighton (Mayor oj) (o) the defendants were both sewer and

road authority for Brighton, In the first capacity they made
and kept in good repair the cover of a manhole in the high-

way. In the second capacity they allowed the road surround-

ing this cover to wear down so that the cover projected above

the surface of the road and the plaintiff’s horse stumbled on

the projection, fell and was injured. The defendants were

held not liable because mere omission to keep the road in

repair had been their only fault. Contrast with this Shore-

ditch (Mayor of) v. Bull (p), where X was both sanitary and

feasance against those who were bound to repair the highway are of the

rarest occurrence. None is traceable in Viner, Abridgment, under the titles,

Nusance or Chimin. It may be that their scarcity was due to the fact that

the obstruction would nearly always be caused by a contractor or servant

employed by the authority and ideas of vicarious responsibility had not then

reached their modern development. Later still, the doctrine was adopted

that where the duty of the authority was discharged gratuitously there was
no vicaiious responsibility at all on its part: Holliday v. St. Leonard's,

Shoreditch (1861), 11 C. B. (ns.) 192; but this was overruled in Mersey
Docks Trustees v. Gibbs (1866), L. B. 1 H. L. 93.

(/) Cowley V. Newmarket Local Boardy [1892] A, G. 345.

(m) The C. A. in T/iouipson v. Brighton (Maj/or of), [1894] 1 Q. B. 332,

337, 344, and Humphreys, J., in Giiilfoyle v. Port of London Authority,

[1932] 1 K. B. 336, 346. So, too, the Judicial Committee in Borough of

Bathurst v. Macpherson (1879), 4 App. Gas. 256, 267; but they explained

away the dicta there in their later decision in Municipal Council of Sydney
V. Bourke, [1895] A. C. 433.

(n) For a courageous attempt to discover a more exact test, see Eobinson,
op. cit., 183—184. ^

(o) [1894] 1 Q. B. 332.

(p) (1904), 90 L. T. 210.

§ i33.

W.T. 29
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§ 133. road authority and dug a trench in the highway for the

purpose of laying a sewer but filled it up imperfectly on one

side of the road. The plaintiff, driving his cab by night,

crossed to the other side of the road in order to avoid this

unsafe part and ran into a heap of rubbish. It had been

placed there by some trespasser but X knew of its existence

and had not lighted or fenced it. X was held liable, his

conduct being misfeasance (</).

We can now deal with obstruction of the highway in

general. Of course every such obstacle is not a nuisance, for

the highway would be scarcely usable if it were. The repair

of the water, gas and electric mains which run under the

street, of the surface of the street itself, and the building

and alteration of the houses bordering on it, all constitute

lawful occasions, either under statutory powers or by the

Common Law, for temporary interference with its free passage

and its amenities (r). And if shops and houses are to get any

supplies, vehicles and persons must pause on the highway

to deli^’er them. A temporary obstruction, proyided_ it is

reasonable in anmunt___and dmation. is permissible (s).

WEether it is so is a question of fact varying with the circum-

stances of each particular case. Nor is every permanent

obstruction a nuisance (t). These propositions are elementary

but they need stating because extremists have argued on the

one hand that the highway can never be obstructed and on

(q) Other examples aie Nicholson v. S Rij., [1935] 1 K. B. 558; Slilton

V. Epsom, etc. U. D. C., [1937] 1 K. B. 112; Polkinghorn v. Lambeth B. C

(1938), 1.58 li. T. 127; New.some v. Darlon U. D. G. 11938). 54 T, L R

945; S. if H. Steamships, Ltd. v. L. C. 0. (1938), G1 LI. L. Eep. 9: Drake

V. Beds. C. C., [1940] K. B. 620; Simon v. Islington B. C., []943| K B
188 (wheic it was al.so pointed out that immimity for nonleasance will not

cover omissions which concern the highway, but not as a highway; in this

case the liigliway aiithoiity had taken over a disused tramway and had taken

no steps to nd the liighway of the danger caused by the deieJict traiuhncs:

they were held liable for the consequent death of a cyclist)
;

Lcioi/s v.

Burnett, [1045] 2 A. E. R. 555. As to the duty of a railway compaiiT

with respect to lepair of a road, see Swam v. S. Ry., [1939] 2 K. B .560.

(r) Pratt & Mackenzie, op. cit.. Part I, Chap. V.
(s) Harper v Haden ,( Sons, Ltd., [1933] Ch. 298, 304. Almeroth V.

W. E. Chivers cC Sons, Ltd., [1948] 1 A. E. E. 53 (pedestrian ou highway

is not obliged lo keep his eyes on the ground to see whether there is any

obstruction there). Sec Professor Goodhart in 6 Camb. L. J. 161—kli

(Public Meetings and Piocessions). Whether an unliglitod vehicle on the

highway in the dark is, or is not, a nuisance is piiiely a question of fact

depending on the ciiciinistances of the case; cf. Ware v. Garston Haulage

Go., Ltd., [1944] K. B. 30; Maitland v. Raisbcck, [1944] K. B. 689; and

Clarke v. Brims, [1947] 1 K. B. 407.
(t) All -Gen. V. WilcoT. [19.38] Ch. 9.34.
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the other hand that obstruction can never give rise to an action

for nuisance (it).

If the injured person suffers no special harm, if his plight

is no worse than that of other users of the highway, he has

no cause of action. Rose v. Miles (ante, p. 44,0) exemplifies

this
; there it was held that there was special damage.

The principle has never been questioned but its judicial

application has provoked some differences of opinion not

easily reconcilable, and this is markedly so with respect to

loss of custom by a tradesman owing to an unlawful obstruc-

tion. In Wilkes v. llungerford Market Co. (1835) (a) a

bookseller who proved that his customers had been diverted

from him in this way was awarded damages. But a majority

of the Court of Exchequer Chamber in Ricket v. Metropolitan

Ry. (1865) (b) regarded the decision as probably wrong,

apparently on the ground that consequential loss of custom

was too remote because it did not directly interfere with the

use of the highway by the injured party, his servants, agents or

tenants
; and when RickeCs Case reached the House of Lords

grave doubts as to the validity of Wilkes’ Case were expressed

by Lord Chelmsford, L.C., and Lord Cranworth (c). In two

later cases, moreover, Ricket’s Case was taken to have over-

ruled Wilkes’ Case (d). Yet in both these later cases it was

held that interference with an easement of light was sufficient

special damage arising from the highway obstruction to

support an action, and such damage appears to be just as

direct or indirect as loss of custom. The plaintiff’s personal

use of the highway is hindered neither more nor less in the

one case than in the other. Further, in Fritz v. Hobson

(1880) (e) unreasonable obstruction of a private way leading

from the highway to the house and shop of a dealer in

antiques was held to be actionable because it resulted in loss

of custom to him (/). Hence, the view of the Exchequer

Chamber in Ricket’s Case is a narrow one and a reaction has

(ti) Fritz V. Hol)son (1880), 14 Ch. D. 542, 562. See p. 405, note (d),

ante.

(a) 2 Bing. N. c. 281.

(5) 6 B. & S. 156, 160—162.
(c) L. E. 2 H. L. 175, 188, 199.

id) Willes, J., in Beckett v. M. Ry. (1867), L. E. 3 C. P. 82, 100;

Montague Smith, J., in Eagle v. Charing Cross By. (1867), L. E. 2 C. P.

638, 650.

(e) 14 Ch. D. 542

(/) Cf. Vanderpant v. Mayfair Hotel Co., Ltd., [1950] 1 Ch. 138.

§ 133 .
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§ 133 . set in in favour of Wilkes’ Case which, be it noted, has never

been actually overruled. In Blimdy, Clark
(‘J-

Co. v. L. 4'

N. E. Ry., Greer, L.J., and sernble Scrutton, L.J., regarded

it as correctly decided (g), and so did Lord Hanworth, M.R.,

in Harper v. Haden Sons, Ltd. (h). Perhaps it is a fair

inference that obstruction causing loss of custom is a private

nuisance provided that it is not suffered by every one in the

neighbourhood (i).

Somewhat akin to obstruction of this kind is the monopoly

of a pavement by a theatre queue. A queue as such is

perhaps not unlawful even if its occupation of the pavement

makes foot-passengers deviate or access to shops difficult. It

is only when it is unreasonable that the proprietors of the

theatre which causes it are liable for nuisance; e.g., where

the queue was at times five deep, extended far beyond the

theatre itself and remained there for very considerable

portions of time, it was held to be a nuisance to the plaintiffs,

whose premises were adjacent to the theatre (fc). The defen-

dant is not liable if, although the queue was one of prospective

customers at his shop, he was not responsible for it because

other circumstances (e.g., shortage of supplies in consequence

of war) were the primary cause of it ; nor will he be liable unless

the plaintiff can prove damage (/) : but the defendant is liable

if the obstruction by means of the queue is due to an unusual

method of conducting business; e.g., by the sale of ice-cream

from a window of the shop instead of inside the shop (m).

Projections. Projections over the highway.—These deserve special

mention because the law is to some extent unsettled. It is

clear, that the mere fact that something (e.g., a tree, a clock,

a sign, an awning or a corbel) projects over the highway from

land or a building adjacent to it constitutes no private

nuisance. This must be .so, for no conceivable damage is

done to any one and there is scarcely a garden or a building

on the edge of the highway which would not have to be

altered if the law were otherwise (n). The rule is different

ig) [1931] 2 K. B. 334 . 352. 362; contra, Slesser, L.J., at p. 372.

(Ji) [1933] Ch. 298, 306—307. Lawrence, L.J., preferred to express no

opinion (p. 315).

(t) Cf. Pollock, Torts, 321—322; Salmond, Torts, § 69 (7).

{k) Lyons, Sons Co. v. Gulliver, [1914] 1 Ch. 631; cliss. Philiiiiiore,

L.J. The C. A. approved Barber v. Penley, [1893] 2 Ch. 447, where

North, J., examined the authorities in detail.

(i) Duoyer V. Mansfield, [1916] 1 K. B. 437.
(m) Fabri v. Utorns, [1947] 1 A. E. R. 315.M Noble V. Harrison, [1926] 2 K. B. 332, 337 (W. Cases, 200).
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where the projection is over private property because the

rights of the proprietor of it are much wider than the limited

right of the user of a highway (o). If damage is done owing

to the collapse of the projection on the highway or by some

other mischief traceable to it, the occupier of the premises on

which it stood is liable if he knew of the defect or ought, on

investigation, to have known of it. At any rate that is the

rule with respect to a thing that is naturally on the premises,

e.g., a tree. In Noble v. Harrison (p) a branch of a beech

tree growing on X’s land overhung the highway and in fine

weather suddenly broke and fell upon Y’s vehicle passing along

the highway. Neither X nor his servants knew that the

branch was dangerous and the fracture was due to a latent

defect undiscoverable by any reasonably careful inspection.

Y claimed damages from X (1) for nuisance, or alternatively

(2) under the rule in Rylands v. Fletcher (q) for the escape of

a dangerous thing from X’s land. He failed on both grounds

;

as to (1) for the reason stated above; as to (2) because the

tree was not in itself a dangerous thing and to grow trees is

a natural use of one’s land.

With respect to artificial things (e.g., a lamp) which pro-

ject and do damage there is a conflict of judicial opinion as

to the precise nature of the liability for it. According to one

view the duty is no greater than that with respect to natural

projections (r); according to another view it is a strict one

analogous to that formulated in Rylands v. Fletcher which

would make the occupier of the premises liable even in the

absence of negligence (s). In Tarry v. Ashton (t) the defen-

dant became occupier of a house from which a lamp projected

over the pavement. The attachment of the lamp to its

bracket was in a decayed condition and owing to this it fell

upon the plaintiff as she passed by on the pavement and

injured her. The defendant was held liable
;
by Lush and

(o) Ibid., 3i0; and Lemmon v. Webb, [1895] A. C. 1.

(p) [1926] 2 K. B. 332 (W. Coses, 200); applied in Cunlifje v. Bankes,

[1945] 1 A. B. B. 459. Bee Shirvell v. Hackwood Estates Co., Ltd., [1938]
2 K. B. 577, and Cunhffe v, Bankes (ante), for remarks on care in looking

a ter^^trees^^^^

^ ^ ^ ^ ^

(r) Blackburn, J., in Tarry v. Ashton (1876), 1 Q. B. D. 314, 319;
Wright, J.

,
in Noble v, Harrison, [1926] 2 K. B. 332, 343—344. Both

opinions were obiter.

(s) Lush and Quain, JJ., in Tarry's Case (supra), at p. 320; Kowlatt, J.

,

obiter in Noble's Case (supra), at p. 338.

(t) (1876), 1 Q. B. D. 314.

§ 133.
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Quain, JJ., on the ground that, although he had employed

an apparently competent person to repair it, yet that was no

answer to his duty to maintain it (in other words they applied

Rylands v. Fletcher); by Blackburn, J., apparently on the

ground of nuisance because the defendant knew of the defect

and was liable for not having remedied it, even though he had

employed an apparently competent person to repair it. The

decision leaves no doubt that if the occupier knows of the

defect he is liable («); but what if he does not? Opinions on

this differed in Tarry v. Ashton, hut in Wrinnc v. Cohen (n),

the Court of Appeal held that Blackburn, J., attached no

importance to the defendant’s knowledge or ignorance of the

defect and that he would have been liable whether or not

he knew or ought to have known of it. They regarded

Tarry v. Ashton as a case of nuisance, but nevertheless made

the duty of the occupier nearly as strict as that in Rylands v.

Fletcher. Unfortunately none of their remarks on Tarry v.

Ashton was necessary to their decision in Wringe v. Cohen,

for as will be seen (post, p. 465) the latter case was concerned

with a projection over private property, not over the high-

way (if). But in spite of their dicta being obiter, it is sub-

mitted that the Court of Appeal were right in making liability

for artificial projections over the highway nearly as strict (a)

as the rule in Rylands v. Fletcher; for that rule makes a

person liable for damage done by the escape of fire, water,

filth or any other thing which he brings on his land and which

is likely to do mischief if it escapes, and it is difficult to see

why such a projection is any less likely to do damage if it

escapes than the substances named.

§ 134. Essentials of nuisance.— (2) The thing with which

interference takes place.

The interference must be with the enjoyment or use of

land. Private nuisance, it has been said, “ is correctly con-

fined to injuries to property, whether to easements such as

the obstruction of light or of rights of way, or the diversion

of water courses, or the withdrawal of support from a house;

or to other kinds of property, as by noise, noxious vapours,

(u) There was Midi knowledge m IViIchick v. Marks, [1931] 2 K. B. 56.

(v) [1940] 1 K. B. 229.
(to) See 56 L. Q. B. (1910) 1.

(a) Not quite so strict, for they did not extend it to harm caused by a

secret operation of nature (post, p. 465).
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smoke or the like. ... In all such cases the plaintiff in

order to maintain an action must show some title to the thing

to which the nuisance is alleged to be ” (b).

Who can sue.—Who, then, are the persons whom the law

regards as having a “ title to the thing ” sufficient to found

an action ? They may be enumerated as follows :

—

(i) The occupier of land; i.e., the person in actual posses-

sion of it. The simplest case is that of the owner in possession.

But a tenant for a term of years, unless he has assigned the

term to another (c), also has the right, although where he is

only a tenant from year to year and is under notice to quit, he

cannot hope for an injunction unless the damage is very sub-

stantial ; if it is less than that, he will be left to his action for

damages; e.g., trifling interference with lights (d). So, too,

the mere probability that a circus will attract crowds of

disorderly people will not entitle a yearly tenant to an injunc-

tion ; but where considerable noise from the circus penetrates

the house even through closed shutters and windows he can

obtain one (e). And where there is real injury to health and

comfort it is possible that even a weekly tenant can get an

injunction as well as damages {/).

A lodger is presumably not entitled to sue for nuisance.

This is no great hardship, for usually his occupancy is of a

fleeting character and, even where it is not, he can get

accommodation elsewhere with less difficulty than one who
wants a tenancy. Much less has the guest of an occupier,

or any other person who is merely present on the premises, any

remedy for nuisance. This includes people like the occupier’s

wife, family and servants (g). There is a singular lack of

direct authority on this point and the only judicial reason

which has been given for it is that “ it would manifestly be

inconvenient and unreasonable if the right to complain of such

interference extended beyond the occupier or (in case of injury

to the reversion) the owner ” of the property affected (h). It

may perhaps be that the opposite rule would lead to

(b) Cunard v. Antifyre, Ltd., [1933] 1 K. B. 651, 557.

(c) Metropolitan Properties, Ltd. v. Jones, [1939] 2 A. E. E. 202.

(d) Jacomb v. Knight (1863), 3 Be G. J. & S. 533.

(e) Inchbald V. Robinson (1869), L. E. 4 Cli. 388.

(/) Per Jessel, M.B., in Jones v. Chappell (1869), L. E. 20 Eq. 539, 544.

{g) Per Fletcher Moulton, L.J., in Malone v. Laskey, [1907] 2 K. B.
141, 153—154.

(h) Cunard v. Antifyre, Ltd., [1933] 1 K. B. 551, 557.

§ 134.
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multiplicity of actions or that it would tend to obliterate the

line between nuisance and negligence.

(ii) The reversioner can sue if the nuisance must per-

manently injure his interest in the property. A permanent

injury is one which will continue indefinitely unless something

be done to remove it (i). Such is a building which infringes

the right to ancient lights (k), or the keeping locked a gate

across a path over which the reversioner has a right of way (i)

;

but the emission of noise or fumes will not suffice (m).

(iii) The user of the highway .—This is apt to be overlooked

in some statements of the law, but, as we have seen, such a

person if he suffers special damage can sue (n).

(iv) It is doubtful whether there are any other persons

who can be said to have sufficient “ title ” to sue. Sir

Frederick Pollock was of opinion that in some instances there

may be a private nuisance where the plaintiff has no control,

use or enjoyment of immovable property
;

e.g., the owner or

master of a ship lying in a harbour might sue for a nuisance

created by an occupier of the wharf or shore which made the

ship uninhabitable (o). This seems reasonable although there

is no decided case in favour of it, and indeed other text-books

tend to imply the contrary (p) ; but perhaps it is consonant

with general principle if we regard the sea as a highway for

this purpose.

Who can be sued (q).—In general the person who creates

the nuisance is always liable for it, whether or not he is in

occupation of the land on which it originates
;
nor does it

matter that the land is now occupied by some one else and

the wrongdoer has no power to abate the nuisance without

committing a trespass (r). That may seem unfair, but he did

the first wrong and he must answer for the consequential

damage (s).

Next, the occupier of the premises where the nuisance

exists is in general liable. This is simple enough where he

(i) Pearce & Meston, op. cit., 305.

ik) Jesser V. Gifford (1767>, 4 Burr. 2141.

(!) Kidgill V. Moor (18.50), 9 C. B. 3G4.

(m) Simpson v. Savage (18S6). 1 C. B. (N.s.) 347.

(n) Ante, p. 451.

(o) Torts, 319.

(p) Clerk & Lindsell, Torts, 550, 588—591 ; Pearce & Meston, op. cit., 12;

Garrett, op. cit., 233—236.

(q) Gf. Dr. Friedmann in 59 L. Q. E. 63—71.
(r) Thompson v. Gibson (1841), 7 M. & W. 456.
(s) Holt, C.J.. Rosewell v. Prior (1701), 12 Mod. 635, 639.
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himself created it, but further questions arise where it

originated (i) with some one else lawfully on the premises
; or

(ii) with a trespasser; or (iii) with some one from whom the

occupier acquired the property.

As to (i), the ordinary rules of vicarious responsibility in

tort apply if the nuisance were due to the occupier’s servant

or agent; but, in addition to that, he is liable for the acts of

any one under his control. “ Where a person is in possession

of fixed property he must take care that the property is so

used and managed that other persons are not injured, and

that, whether his property be managed by his own immediate

servants or by contractors or their servants ” (t). Hence, a

landowner is liable if he allows a gipsy encampment to be

made upon his land which by reason of its noise and insanitary

condition is a nuisance to adjoining inhabitants (m). So, too,

where the nuisance is created by the guests or family of the

occupier he is liable.

These eases are easily intelligible, for the occupier’s power

of controlling such persons is obvious, and if he were not made
responsible the injured party would often be left with no

remedy worth pursuing. But the case of the independent con-

tractor is not so easily explicable. His defaults do not usually

make the person for whom he did the work liable in tort. But

in the law of nuisance an exception occurs to this in a principle

laid down by Cockburn, C.J., in Bower v. Peate (1876) (o):

“ A man who orders a work to be executed, from which, in the

natural course of things, injurious consequences to his neigh-

bour must be expected to arise, unless means are adopted by

which such consequences may be prevented, is bound to see to

the doing of that which is necessary to prevent the mischief,

and cannot relieve himself of his responsibility by employing

some one else—whether it be the contractor employed to do

the work from which the danger arises or some independent

person—to do what is necessary to prevent the act he has

ordered to be done from becoming wrongful.”

It must be confessed that the vagueness of the principle

makes it hard to state a reason for it or to define its limits (b).

§ 134.
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premises.

Indepen-
dent con-

tractor.

(t) Littledale, J., m Laugher v Pointer (16‘26), 5 B. & C. 547, 560.

(u) Att.-Gon. V. Stone (1895), 12 T. L. R. 76.

(a) IQ. B. D. 321, 326.

(5) Lord Blackburn questioned its breadth in Hughes V. Percival (1883),

8 App. Gas. 443, 446—447.
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§ 13^- It is said to be applicable where a “ duty is cast upon the

defendant (c). But in what circumstances the duty arises can

be deduced only from decided cases. Its germ is traceable in

cases of interference with highways for the purpose of repairs

or public utilities (d). Thus in Hole v. Sittinghoiirne Ey. (e)

a railway company had parliamentary authority to build a

bridge across a- navigable river provided they did not impede

navigation. The contractors whom they employed con-

structed it so imperfectly that it would not open to let boats

pass. The company were held liable (/). Then the doctrine

appeared in full bloom in infringement of the right of lateral

support enjoyed by the occupier of one building against the

occupier of an adjacent one; if A employs a contractor to make

excavations or other alterations on his land and the contractor

does them so carelessly that the building of B, the neighbour

of A, collapses, then A is liable (g).

The principle is salutary enough in both these types of

cases. Interfering with the highway when there is statutory

or other authority for it is of course lawful; but carelessness

in executing such work is so likely to cause widespread injury

that the duty of those who are charged with it is rightly a

stringent one. Interference with the right of support depends

on a rather different consideration. It has been described

as “an absolute right . . . infringed at the peril of the person

infringing it ” (h).

The next application of the principle was to operations on

the highway which are dangerous in themselves, i.e., when

the risk of harm to other people is ob-^’iously greater than

in commonplace repairs to the road. Thus in IIoHidn.ij

V. National Telephone Co. (i), the defendants employed a

plumber as independent contractor to assist in laying telephone

wires in a street, and by his negligence in the management of

a benzoline lamp he caused an explosion which bespattered the

(C) Lord Blackburn in Dalton v. Angus (18B1), 6 App. Gas. 740, 829; a

dictum repeatedly cited in later cases.

Id) In Gray v. Pullen (1864). 5 B. & S. 970, 978, Cockburn, C.J., bad

foreshadowed his full statement of the rule in Bower V. Peate
(e) (1861), 6 H. A; N. 488.

(/) Following Ellis v. Sheffield Gas Consumers Co. (1853), 2 E. & B. 76".

See, too, Lush and Quain, L.JJ., in Tarry v. Ashton (1876), 1 Q. B. D.

314 320.

(g) Bower v. Peate (1876), 1 Q. B. D. 321; Dalton v. .Angus (1881), 6

App. Cas. 740, 829.
(hj Wright, .7., in Blake V. Woolf, [1898] 2 Q, B. 426, 429.

(!) [1899] 2 Q. B. 392.
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plaintiff, a passer-by, with molten solder. The defendants

were held liable. From this it was a short step to hold that the

rule applies where dangerous work is undertaken anywhere

;

e.g., testing a gas-leak in a private house with a naked candle-

light (k), or taking flash-light photographs of the interior of a

theatre (Z). And this step was a remarkable example of the

development of the law of tort, for with it we have passed

over the boundary of nuisance into the region of a new tort

—

one of the species of those of “ strict liability ” which we shall

consider in Chapter XXIII.

But an employer is not liable in nuisance for the default

of an independent contractor which is “ collateral
”

negligence (m). What, then, is “ collateral ” ? Different

explanations have been suggested (n), but one might infer

from the decided cases that negligence is collateral if it is

not “ in the course of employment ” of the contractor in the

same sense in which that phrase is used in connexion with

the vicarious responsibility of a master for the torts of his

servant. If the accident is due to misconduct of the con-

tractor which is not incidental to what he has undertaken to

do, then the person who hired him is no more liable than he

would be if the contractor were his servant. At any rate,

this, or something very much like it, was the view of the

Court of Appeal in Padburn v. Holliday (o). The defendants

had contracted with X to erect certain premises. They sub-

contracted with Y for the insertion of metal window frames.

One of Y’s workmen placed an iron tool on a window-sill.

The easement was blown by the wind and this knocked the

tool off the sill whence it fell into the street upon the plaintiff.

The defendants were held not liable because the tool “ was

not placed on the window-sill in the normal course of doing

the work which the sub-contractors were employed to do ” (p).

(A) Brooke v. Bool, [1928] 2 K. B. 578.

(/) Ilonexjwill <£ Stem, Ltd. v. Larkin Bros., Ltd., [1934] 1 K. B. 191.

See. too, Malania v. Nat. Prov. Bank, Ltd., [1936] 2 A. E. B. 633: 155

b. T. 74; Spicer V. Sines, [1946] 1 A. E. R. 489, 495.

(m) Lord Blackburn in Dalton v. .higiis (1881), 6 App. Caa. 740, 829;

Bardaker v. Idle D. C., [1896] 1 Q. B. 335, 341—342, 345, 352.

(n) Salmond, Torts, § 31 (5); S. Chapman in 50 L. Q R. (1934) 78—81;

Pearce & Meston, op. cit., 321— 322.

(o) (1912), 28 T. L. E. 494.

(p) Other decisions not inconsistent with this view are Pickard v. Smith

(1861), 10 C. B. (N.s.) 470; Bardaker v. Idle D. C., [1896] 1 Q. B. 335;
Penny v. Wimbledon U. D. C., [1899] 2 Q. B. 72; Holliday V. N. T. C.,

ibid., 392.

§ 134 .
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A decision that has been regarded as out of joint with this is

the earlier one in Reedie v. L. Sf N. W . Ry. (1849) (g). The

company employed independent contractors to build a bridge

and by the negligence of one of the contractors’ servants a

stone fell from the bridge and killed a passer-by on the high-

way. The company were held not liable. Yet the accident

would seem to have been incidental to the normal course of

the work. But the report of the case shows that the whole

doctrine under discussion was in its infancy and had yet to

be worked out judicially (r).

(ii) If the nuisance is created by a trespasser, the occupier

is not liable unless, with knowledge or means of knowledge

on the part of himself or his agent, (i) he continues the nuisance

without taking reasonably prompt and efficient steps for its

abatement
;
or (ii) he adopts the nuisance by making any use

of the thing which constitutes it. It was in these terms that

the House of Lords in Sedleigh-Denfield v. O’Callaghan (.s)

expressed in greater detail what had been laid down by the

Court of Appeal nearly thirty years earlier in Barker v.

Herbert (t). In the Sedleigh-Denfield Case, X occupied land

on which was a ditch. A trespasser laid a pipe in it with a

grating designed to keep out leaves, but placed in such an

ill-chosen position that it actually caused the blocking of the

pipe when a heavy rainstorm fell. Y’s adjacent land was

consequently flooded. The storm occurred nearly three years

after the erection of the grating and during that period X’s

servant, who was responsible for cleansing the ditch, ought

to have realised the risk of flooding from the obstruction.

X was held liable to Y for nuisance. Their lordships also

declined to accept the distinction drawn in this connexion by

Bankes, L.J., in Job Edroards v. Binnin ghani Navigations (a)

between public and private nuisance.

(iii) Where the nuisance existed before the occupier

acquired the property, he will be liable if it be proved that he

knew, or ought reasonably to have known, of its existence;

(q) i Ex. 244.

(r) Cf. 80 E. H., Pief. vi—vii, where Sir Frederick Pollock was of

opinion that the decision could be supported on other grounds.
(a) [1940] A. C. 880 (W. Cases, 205, where thr name of the case is that

in 109 Li. J. K. B. 893); applied in hean.ic v. Egciton, [1943] K. B 323.

(t) [1911] 2 K. B. 633.
(u) [1924] 1 K. B. 341. The actual decision in that case may be valiii

on other grounds, though dicta in Sedlctgfi-Denfield's Case leave even that

uncertain
; [1940] A. C. 893, 918—919.
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but not otherwise. In St. Anne’s Well Brewery Co. v.

Roberts (a), X owned an ancient inn one side of which was

bounded by the old city wall of Exeter. Y owned part of the

wall. On either side of X’s kitchen fireplace, recesses had at

some time unknown been formed by excavations in the wall.

Part of the wall belonging to Y collapsed and demolished the

inn. X sued Y who was held not liable because he neither

knew of the defect nor could have discovered it by reasonable

diligence (b).

Most of the case law on the liability of the predecessor in

title for a nuisance on pjremises which are now in the occupa-

tion of a successor is connected with landlord and tenant, and

the subject is much too important and complicated to be

dismissed as a mere special instance of the rule just enunciated.

We are speaking here of the liability of landlord or tenant to a

third person
; liability of the landlord to the tenant usually

depends on contract (c) or, where responsibility in tort is

concerned, relates to that heading of tort which is styled

“ Dangerous Structures ” (post. Chapter XXII). With regard

to third parties there has been some historical development

owing to the modern tendency of both the Legislature and the

Courts to attach greater responsibility to owners of premises

abutting on the highway. The authorities are in a rather

tangled condition, but the law may perhaps be stated as follows.

In general, the landlord is not liable for a nuisance on the

premises, as he is not in occupation ; the proper person to

sue is the tenant (d). But the landlord is liable in the

following circumstances.

(1) If he has expressly or impliedly authorised his tenant

to create the nuisance ; e.g., where A let a field to B for

working it as a lime quarry and B’s acts in blasting the

limestone and letting smoke escape from the kilns constituted

a nuisance to C, A was held liable, for B’s method of working

the quarry was the usual way of getting lime and A was

(a) (1929), 140 L. T. 1. Followed in Wilkins v, Leighton, [1932] 2 Ch.

106.

(b) In Broder v. Saillard (1876), 2 Ch. D. 692, one must assume that

I here had not been sueh reasonable diligence on the defendant's part w'ith

respect to leakage from a soil-pipe, or else that Rylands v. Fletcher applied.

See [1940] A. C. at p. 898.

(c) See, e.g., Malzy V. Eichholz, [1916] 2 K. B. 308.

(d) Cheetham v. Hampson (1791), 4 T. B. 318.

§ 134 .

Liability of

landlord.

(1) If he has
authorised

nuisance.
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§ 134.

(•2) If he
knew of

nuisance
before

letting.

(3) If he
ought to have
known of

nuisance
before

letting.

taken to have authorised it (e). Here the liability of the

landlord is no otherwise than that of any principal who
authorises his agent to commit a tort. The tenant of course

is also liable.

(2) If the nuisance were on the premises before he parted

with them and he knew of it. Here, too, he only exemplifies

the general principle that he who has created a nuisance is

always liable for it (/). Moreover, the tenant will be liable

for continuing it, but perhaps he will be exempt if the nuisance

or its source was something whereof he neither knew nor

could reasonably have known, such as the sudden collapse

of an apparently sound building (g) ;
though this will not help

him if, when he gets to know of the nuisance or the risk of

its occurrence, he takes no steps to extinguish it.

(3) If the nuisance were unknown at the date of the lease,

the landlord is liable, but not if he had no reasonable grounds

for suspecting its existence. This result has been attained

gradually and by steps of doubtful consistency. In Gandy v.

Jabber (h), the plaintiff was lamed by slipping through a

defective iron grating over the area of a house in the occupa-

tion of X. She sued the defendant, who had originally let

the premises to X. The Court (i) were of opinion that there

was no tenancy between the defendant and X and they held

that, even if there were one, the defendant was not liable

because it was not alleged that the grating was defective at

the time of the letting. But they also thought that, if there

had been a tenancy, the defendant would have been liable

for the nuisance provided (i) it had existed at the date of the

creation of the tenancy, and (ii) defendant had had notice

of it, and (iii) it was such as to be in its very essence and

nature a nuisance at the date of letting and was not merely

some defect capable of being rendered a nuisance by the

tenant after the tenancy had begun; e.g., a cellar with a

flap is not an obvious nuisance
; it may or may not be one

according to the flap being improperly left open or carefully

(c) Hams v. James (1876), 45 L. J. Q. B. 545; Rich v. Bastcrfield

(1847), 4 C. B 783, wag regarded by Blackburn, J.
,
as a decision on the

facts, and bv Lusb, J,, as hair-splitting.

(/) Rosewell v. Prior (1701), 12 Mod. 635; Todd v. Flight (1860), 9 C. B.

(N.s.) 377,

(g) Semble from St. Anne's Well Brewery Co. v. Roberts (1929), UO
L. T. 1.

(ii) (1865), 5 B. & S. 78, 485; 9 B. & S. 15.
(i) 9 B. & S, 15; an undelivered judgment of the Exch. Chamber.
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closed (k). The Court considered that if the above three

conditions were fulfilled, the lessor ought to be liable because

it is only just that the owner of property receiving rent should

be thus answerable. A sweeping dictum in the later case of

Nelson v. Liverpool Brewery Co. (1) might imply that unless

the landlord actually knew of the nuisance he could not be

liable for it
; but still later dicta have narrowed it and

probably the rule now is that the landlord is liable not only

if he knew of the defect but also if he could have ascertained

it with reasonable care, whether it were obvious or not (m).

Nor does the liability of the landlord, where it is

established, exclude that of the tenant. In Wilchick v.

Marks (n) the plaintiff was walking along the highway when

she was injured by the fall of a defective shutter from X’s

house. X had let the house to Y and both X and Y knew

of the defect. There was no covenant on either side to

repair. Both were held liable; Y because he was the

occupant and also because, if the rule were otherwise

and the landlord happened to be abroad, the damage might

be done before he could be notified of the risk and called

upon to repair it
;
X because he had reserved to himself the

right to enter and do repairs (though he was under no

obligation to do them) and was therefore liable on the ground

of “proximity” (o).

The tenant is also presumably liable even if he does not

know of the defect provided he could have ascertained it if he

had used reasonable care.

(4) Hitherto we have assumed that neither landlord nor

tenant is under a covenant to repair. Suppose that there is

such a covenant, that it is not observed and that a nuisance

consequently arises which causes an injury to a third person,

how does that affect the position ?

If it is the tenant who has undertaken the repair, of course

§ 134 .

(4) Where
covenant to

repair?

(k) Ibid., and Blackbiun, J., in 5 B. & S. at p, 90. Cf. Lindley, L.J.,

in Gwinnell v. Earner (1875), L. E. 10 C. P. 6.58
,
662.

(i) (1877), 2 C. P. D. 311. In any event the decision related to visitors

coming on the premises and therefore belonged to a different branch of the

law (“Dangerous Structures”; post, Chap. XXII).
(m) St. Anne's Well Brewery Co. v. Roberts (1929), 140 L. T, 1;

Goddard. J., in Wilchick v. Marks, [1934] 2 K. B. 56, 67—68.
(n) [1934] 2 K. B. 56.

(o) This was not explained but it seems to mean the “ proximity ” which
makes a person one's neighbour in the law of negligence and so puts upon
one a legal duty to take care towards him : ente, § 123.
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§ 134 . he is liable
;
but his liability is based on the fact that he is the

occupier of the premises; any additional obligation which be

may have undertaken by contract with the landlord cannot

affect his liability in tort to third parties. But does such an

undertaking exempt the landlord from liability for the

nuisance ? It certainly does so if he did not know of the

defect, but if he were aware of it the answer is doubtful. It

was held in Pretty v. Bichmore (p) that even then he is

exempt because he has done nothing to authorise the

continuance of the nuisance, but this has been unsettled by

later obiter dicta (q). It is suggested that a distinction might

be drawn between a nuisance which is in existence at the date

of the lease and one which arises later
;
and that in the former

case if the landlord knew or had reasonable grounds for

knowing its existence, then he ought to be liable as well as

the tenant, whether or not there be any covenant to repair:

for in such circumstances it is idle to say that he has done

nothing to authorise the continuance of the nuisance.

However, Pretty v. Bickrnore is the other way. Where the

nuisance arises only after the tenancy has begun, it would be

unjust to hold the landlord liable and the law is that be is not

liable.

If it is the landlord who has undertaken to repair, he is

liable. Such was the decision in Payne v. Rogers (r), where

Heath, J., said that if the tenant, and not the landlord, were

held liable this would encourage circuity of action because

the tenant would then be able to recoup himself against the

landlord. A better ground than this very unsatisfactory one

is that in such circumstances the landlord has control of the

premises. He may not be in occupation but his covenant to

repair gives him a right of access to the premises for the very

purpose of preventing the injury which has occurred (s).

However, be the reason what it may, he is liable
;
and this is

so even if, without any covenant to do external repairs, he

has reserved the right to enter and do all necessary repairs

(p) (1873), L. K. 8 C. P. 401. The fact of the landlord's knowledge

appears more clearly in the reports in 28 L. T. 704 (Honymau, J.) *1“^

•21 W. K. 733.

(q) Brett, J. , in Gwinnell v. Earner (1875), L. R. 10 C. P. 658, 661;

Goddard, J., in Wilchick V. Marks. [1934] 2 K. B. 56, 67. The C. A. in

Wringe v. Cohen, [1940] 1 K. B. 229, 235--23G, 246.
(r) (1794), 2 H. Bl. 350. So, too. dictum in Nelson v. Liverpool Brewery

Co. (1877), 2 C. P. D. 311, 313.
(s) Cl. Collins, M.E., in Cavalier V. Pope, [1905] 2 K. B, 757, 762.
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at the tenant’s expense (t). Moreover, in Wringe v. Cohen

the Court of Appeal held that the landlord is liable, irrespec-

tive of his knowledge of the defect (u). It is submitted that

this places too heavy a burden on landlords. The Court of

Appeal regarded their liability as just the same as that of

occupiers of buildings for injuries done by the collapse of arti-

ficial projections on to the adjacent highway (ante, p. 452).

But there the safety of the general public is at stake and it is

right that the duty should be stricter, whereas in Wringe v.

Cohen the case had nothing to do with a highway (a). A had
let a house to B and the duty to keep it in repair was on A.

A decayed gable end fell from the house on to C’s shop and

destroyed its roof. Held, A was liable to C for nuisance,

whether A did or did not know of the defect. It was conceded,

however, that if the defect were due to either (i) a secret and

unobservable operation of nature (e.g., subsidence under or

near the foundations of the premises), or (ii) the act of a

trespasser, then neither landlord nor tenant would be liable,

unless, with knowledge or means of knowledge, he were to

allow the danger to continue (6). Where the landlord is under

a duty to repair and injury to a third party has resulted

from a breach of the diity, it is uncertain whether the tenant

is also liable. Heath, J., in Payne v. Rogers (ante, p. 464),

seemed to imply that he is not, but 140 years later

Lawrence, L.J., expressed an opinion that he is. “ Any
bargain made by the person responsible to his neighbour or to

the public that another person should perform that obligation

may give rise to rights as between the two contracting parties,

but does not, in my judgment, in any way affect any right of

third parties, who are not parties or privy to such con-

tract ” (c). This reasoning certainly represents current

(f) Heap V. Ind, Coope cC Allsopp, Ltd., [1910] 2 K. B. 176.

(u) [1940] 1 K. B. 229.

(a) See 56 L. Q. E. (1940), 1. The criticism of Professor Gooilhart

|7 Modern J.aw Ecvicw, 88) of the view which 1 have expressed in the text

supra, seems to attribute too wide a scope to the opinion of the House of

Lords in the Sedleiyti-Denfield Case as to the absence of any distraction

between public nuisance and private nuisance {ante, p. 460). See Salmond,
Torts, 241, note (r), for Dr. Stallybiass's view.

(b) [1940] 1 K. B. at p. 233.

(c) St. Anne’s Well Brewery Co. v. Roberts (1929), 140 L. T. 1, 8. The
case was not one of landlord and tenant, hut the C. A. in iVringe v. Cohen,

[1940] 1 K. B. 229, 215—246, apparently regarded the absence of knowledge
on the part of the occupier as irrelevant in the St. Anne's Case. But this

was one more of the obiter dicta with which Wringe’s Case is replete, and it

is contrary to the decision in the St. Anne’s Case.

§ 134.

W.T. 80
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§§ 134 ,
135 .

(3) Damagf'

judicial tendencies "which are against the misehievous fallacy

that if X is injured by A and the injury happens to be a

breach of a contract between A and B, X cannot sue A in tort.

If it be thought that it is hard upon the tenant to urge that he

should be liable, it may be retorted that he can recoup himself

against the landlord on the covenant (d).

As has been indicated, harm occurring to persons "who

come upon the premises will be treated in Chapter XXII on

“ Dangerous Structures

§ 135. Essentials of nuisance.— (3) Damage.

It cannot be said in a breath either that damage is always

an essential or that it never is.

If the nuisance be a public one, it has long been settled

that the plaintiff must prove damage (e). But where it is

not public, although it is said that damage must be proved,

the law will often presume it. Thus in Fay v. Prentice {/) a

cornice of the defendant’s house projected over the plaintiff’s

garden so that rain water dripped from it on the garden, and

it was held that the law would infer injury to the plaintiff

without i)roof of it. This inference appears to apply to any

nuisance where the damage is so likely to occur that it would

be superfluous to demand evidence that it has occurred {^<).

Hence it stops short where the discomfort is purely personal,

for personal sensitiveness to smells, smoke and the like varies

considerably and it is only fair that evidence of substantia!

annoyance should be required (h).

Again, no present damage need be proved where the

nuisance is to an easement or profit a prendre, at any rate

where the claim is for damages as distinct from a mandatory

injunction (i), because, it is said, if it were not presumed, it

(d) See Dr. Stallybrass in 45 L. Q. E. (11)29), 118—i2L.
(e) Coniyns, Digest (5tb cd. 1822), Action upon the Case fot Nuisance

(C ), and authorities there cited.

(/) (1815), 1 C. B. 828.'

(g) As was said in a case like Fag v, Prentice some centuiic’S cailiei’,

“ «tmc ‘pluit ct ioto nunc Jnpitcr acthcre fuJgcl, and that every one

knows ”
; Baten’s Cane (1610), 0 Rep. 53 b, 51 b.

(h) Cf. Clerk & Jjindsell, Toits, 1G7.

(i) There substantial damage must be pio\cd, at any rale in infringe-

ment of liglii ' CoUs V. Hotne and Colonial Sforcs,
|

A. C. 179. Tlic

decision might, however, be interpreted rather as defining the limits of

the light of light lhan as laying down any rule with ro.spect to tlie

necessity of proving damage. It is arguable that what (iie H Jj. actiiall}

decided was that the right exists only with respect to a particular amounl
of light.
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might be difficult to establish that any one act had caused it

and yet a series of such acts or the continuance of one par-

ticular act would be evidence in the future that the plaintiff

had acquiesced in the annoyance and, if twenty years elapsed,

he would be barred by prescription from suing at all (k). It is

true that this reasoning may appear to beg the question,

because such series or continuance is no evidence against the

plaintiff until he has the means of resistance and often the only

way of resisting is by bringing an action ; but it is well known
to practitioners that he would frequently find it a hard task,

if the interference had gone on for a long time, to prove that

he could not have sued earlier on the ground that he had
suffered no damage (1). In these cases, however, although no
present damage need be proved, probability that substantial

damage will ensue must be shown
;
otherwise the law would

be redressing merely fanciful claims (m). A recent illustration

of the rule that no damage need be proved where the nuisance

is to a profit a prendre is NichoUs v. Ely Beet Sugar Factory,

Ltd. (n). Large quantities of refuse and effluent were alleged

to have been discharged from the defendants’ beet sugar

factory into a river in which the plaintiff owned two several

and exclusive fisheries. The Court of Appeal held that there

was no need for him to prove pecuniary loss, the injury being

one actionable per se, although he lost his action on the

ground that he had failed to show that the defendant had

caused the injury (o).

§ 136. Defences considered.

We must now discuss peculiar defences which at one time

or another have been pleaded to nuisance. Some of them are

bad, some dubious and some need qualification in statement to

make them valid.

(fel Cf. Kelly, C.B., in Harrop v. Hirst (18G8), Xi. E. i Ex. 43, 45,

46—47; Lord Wright, M.K., in Niclwlls v. Elij, Beet Sugar Factory, Ltd.,

[1936] Ch. 343, 349—350.

(!) Clerk & Lindsell, Torts (8th ed ], 115 (omitted in 9lh ed.).

(m) Kcn.iit v. G. E. Ry. (1884). 27 Ch. D. 122.

(ii) [1936] Ch. 343. Cf. 52 L. Q. R. (19.30), 463—465.

(o) Lord Wright. M.E., at p. 349, adopted Sir Eredoncl; T'oIIocIv’b view

(Torts, 299) :
“ Disturbance of easements and the like, as completely

existing rights of use and enjoyment, is a niong in the natme of trespass,

and remediable by aclion without any allegation or proof of specific

damage; tlie action v.'as on the case under the old forms of pleading, since

trespass was technically impossible, though the act of disturbance might
include a distinct trespass of some kind, for which trespass would lie at the

plaintiff's option.”

§§ 13S, 136.

Defences,
sound and
unsound.
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§ 138 .

Coming to

nuisance no
defence.

Usefulnesa
not in iteeif

a defence.

(1) It is usually said that it is no defence to prove that the

plaintiS came to the nuisance or that the place is a convenient

one for committing it. What this means is that if the annoy-

ance is unreasonable in that particular district, then the

plaintiff can recover even if it has been going on long before

he came there. In Bliss v. Hall (p), the defendant had set

up a tallow-chandlery which emitted “ divers noisome,

noxious, and offensive vapours, fumes, smells and stenches
’’

to the discomfort of the plaintiff, who had taken a house near

it. It was held to be no defence that the business bad been

in existence for three years before the plaintiff’s arrival, for

he “ came to the house . . . with all the rights which the

common law affords, and one of them is a right to wholesome

air ” (q).

But if a man chooses to make his home in the heart of a

coal-field or in a manufacturing district, he can expect no

more freedom from the discomfort usually associated with

such a place than any other resident can. The oft-cited

dictum that “ What would be a nuisance in Belgrave Square

would not necessarily be so in Bermondsey ” (r) puts the

matter concisely and needs only the addition that Belgrave

Square may in course of time fall to the level of Bermondsey,

for that has happened with many another aristocratic quarter

of London (s).

(2) The mere fact that a process or business is useful to

persons generally, in spite of its annoyance to the plaintiff,

is no defence. One who keeps a pigsty, a tannery, a lime-kiln

or an iron foundry is pursuing a laudable occupation and

possibly one of great benefit to the public
;
yet that, by itself,

will not excuse him. So, in Adams v. Urscll (t) a fried-fish

shop was held to be a nuisance in the residential part of a

street where it was carried on, although it was urged that an

injunction would cause great hardship to the defendant and

to the poor people who were his customers
;
the answer was

that he could carry it on elsewhere, as, although it might

be a nuisance in one district it might not in another, and

(p) (1838), 4 Bing. N. G. 183.
(ij) Tindal, C.J., ibid., 186, So, too, Elliotson V. Feetliam (1835), 2

Bing. N. C. 134.

(r) Sturges v. Bridgman (1879), 11 Ch. D. 852, 865.
(s) An to the eflert of a contract not to sue for annoyance, see Andreat

T. Seljridge i Co., Ltd., [1936] 2 A. E. E. 1413 (this point was not raised

on appeal
: [1938] Ch. 1).

(t) [1913] 1 Ch. 269.
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indeed the injunction granted did not extend to the whole

street.

(3) It is no defence that the nuisance is created by inde-

pendent acts of different persons, although the act of any

one of them would not be unlawful; e.g., where a hundred

people independently leave one hundred wheelbarrows in a

place and the obstruction consists in the aggregation of these

vehicles and not in the presence of any one of them (u). To
hold otherwise would be to compel the plaintiff to prove the

precise degree of annoyance caused by each wrongdoer—

a

task which would often be impossible.

(4) Twenty years’ continuance will, by prescription,

legalise a private nuisance (but not a public one) (a). But

the period will not commence to run until the nuisance is

known by the plaintiff to exist. The secret discharge of

pollution upon his premises cannot be a root of prejudice to

his rights until he knows of, or suspects, it (b). This quali-

fication is of especial importance where the nuisance has been

in existence before the plaintiff came to it. In Sturges v.

Bridgman (c) a confectioner had for more than twenty years

used large pestles and mortars in the back of his premises

which abutted on the garden of a physician, and the noise

and vibration were not felt to be a nuisance during that

period. Then, however, the physician built a consulting-

room at the end of his garden and found that the noise

and vibration materially interfered with the pursuit of his

practice. He was granted an injunction against the con-

fectioner.

(5) In the chapter on Conversion (§ 108), the rule was

noted that where the plaintiff is in possession of goods it is

useless for the defendant who interfered with them to plead

jus tertii, i.e., that some third party has a better title to

the goods than the plaintiff. This rule has been extended to

an action for a nuisance created by polluting a privately

(«) Thorpe v. Brumfitt (1873), L. B. 8 Ch. 650, 656; Lambton v.

Melltsh, [1894] 3 CU. 163.

(a) Bor difficulties with respect to this rule, see Clerk & Lindsell, Torts,

583—584.

(5) Liverpool Corporation v. CoghiU if Son, Ltd., [1918] 1 Ch. 307.

(c) (1879), 11 Ch. D. 852 (W. Cnees, 203). No reference was made to the

dictum of Lopes, J., in Robinson v. Kilvert (ante, p. 444), presumably
because the work of any medical specialist must be regarded as one branch

of the medical profession and therefore not an “exceptionally delicate
”

occupation.

§ 136 ,

No defence
that it is

due to

many.

Twenty
years' pre-

scription a

defence.

Jus tertii.



470 The Law of Tort

§§ 136 , 137 .

Nuisance and
trespass.

History,

owned fishery j in NichoUs v. Ely Beet Sugar Factory (d),

Farwell, J., held that the defendant to such an action cannot

plead fas tertii, but the learned Judge left it open whether

this applied to nuisances in general.

It is not obvious why the principle should have been

stretched to nuisance of any kind, whether' to a fishery or

otherwise; for to commit a nuisance to another person’s

property does not necessarily constitute a reflection on his

title to it (the essence of conversion), and, even if it did, it is

quite sufficient for the person who wishes to sue for nuisance

to have possession of the property to enable him to bring the

action; in fact, he cannot sue unless he has possession. If

that be the law, what has pis tertii got to do with the

question? (e).

§ 137. Nuisance and trespass to land (/).

The leading text-books are in direct conflict on the

relation of nuisance to trespass. According to one view these

two torts may possibly coincide, some kinds of nuisance being

also trespass to land (g); according to another view they

are mutually exclusive (h).

Some help in solving the difficulty is obtainable from the

history of the law. After the action upon the case for nuisance

(which, in effect, is the present Common Law remedy) had

emerged, the idea seems to have prevailed for a time that if

the harm was caused by the defendant but did not originate

on his land, the proper remedy against him was not nuisance

but trespass vi et armis (i). Thus in 1656 (/;), A injured B’s

(d) [1931] 2 Cb. 84.

(c) In iVciicuslIc-iiiidrr-Li/mr f'dipoiation \. Wolxtantnii. Ltil
.

fllHTi

Ch. 92, 109—110 INeislu’cI, ,J., cxprwsed a.cicomenl with llip abene para-

graph, and the Itoiirt ol .^ppial's levcrsal ol part ol his decision was ou

grounds not allecliiig this dicliim, [19.17] 1 Ch. 427, 4G7— 168. In NwhoUi'

Case [supra), Farwell, .T., agreed with, and considered himsell hound by

Fitzgerald v Firbank, [1897] 2 Ch. 96, a decision of Kckcwicli, J., alfiriiiccl

by the C. A. Farwell, J., however, admitted that the point about jUs tertn

was not raised in Ihe C. A., hut he assumed that it must have been present

to that Court, It is lespectfully urged that Kekewich, J.’s judgment fat

p. 97) proceeded on Ihe coirect ground that jus tcrln is irrelevant in an

action for nuisance because the very tiature of the tort makes it so; that in

the C. A. counsel had not the temerity to raise the point again; and

that this was why no reference was made to it in the judgment of tlie

C. A. Cf. Scott, in Paine it Co., Ltd. v. St. Neats Gas Co
,

[1939]

3 A. E, K. 812, .816—817.

(/) Discussed in 4 Cambridge Law Journal, 201—203.

ig) Pollock, Toils, 319 (hj Salniond, Torts, § 53 (5)

(i) Y. B. THn. 13 Hen. 7, f. 26, pi. 4.

(k) Preston v. Mercer, Hardres 60.
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building by allowing filth and stinking water to escape from

A’s land. B sued A for trespass vi et armis. It was urged

that case was the correct remedy because trespass could not

be committed on the defendant’s own land, but “ after great

wavering ” there was judgment for the plaintifi. Now the

hesitation of the Court is easy to understand, for the question,

“ Where did the harm begin ? ” may be a pretty problem in

causation. If you complain of the smell from my pigsty,

does the harm begin at my sty or when the smell assaults

your nostrils ? And although we hear no more of the problem

in the reports in the shape of a dispute whether the trouble

began on the land of the plaintiff or on that of the defendant,

that is only because it was merged in the wider question,

“Was the damage direct or consequential?” And in later

cases this was made the vital distinction between trespass

and case. Thus in Reynolds v. Clerk (1725) (1), Fortescue,

J., said: “Trespass upon the case, and trespass vi et armis,

are different in name and in their nature; for the one [sc.

trespass upon the case] is called an action for a nuisance and

the other are [sfc] called actiones injuriarum
;
the one [sc.

trespass vi et armis] must be brought for a wrong done

immediately to the person or his possession, the other for a

consequential damage. ... If logs are laid in the highway

by which any person is htirt, he must bring case
;
but if the

hurt is received by logs thrown at the person, he must bring

trespass vi et armis.”

Like many another judicial attempt to grapple with

causation, this gave rise to endless arguments in borderline

cases, and the unfortunate litigants were certainly not the

only people who stumbled among the logs. Then, too,

matters were complicated by a subsidiary rule. Every

plaintiff in trespass could tack to the claim for immediate

injury a “ per quod ” or allegation of consequential damage.

If he did this, his action for trespass always included an

action on the case (m). This thickened the metaphysical

mess, but helped the administration of justice, for to some

extent it relieved the plaintiff of the perils attaching to a

wrong choice of remedy.

(0 8 Moil. 272.

(m) “ The same evidence tbaf. will maintain trespass, may also frequently

maintain case, but not e converso." Blackstone, J., in Scott v. Shepherd
(1772), 2 W. Bl. 892, 897.

§ 137 .
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§§ 137, 138.

Kow probably
distinct torts.

Nuisance and
negligence.

Formerly
con/used but
now distinct.

Upon the whole, it would appear that nuisance and trespass

are, even at the present day, distinct torts, and that the line

of division between them is the old one between trespass and

case (n). Authority indicates, though not conclusively, that

trespass, not nuisance, is the right action for a continuing

trespass (o). But the distinction, albeit verbally correct, is

a hollow one, for it must be traced along the old lines of

separation between trespass and case, and the per quod

allegation went so near to obliterating these lines as to make

demarcation a hard task. Moreover, at the present day it is

not very vital to success in an action, for if the plaintiff is in

doubt whether the • injury to him is trespass or nuisance, he

can easily combine alternative claims for them in the same

litigation. He must, of cour.se, see that he has evidence to

establish at least one of the two torts, for two practical

differences occur here :

(a) Trespass is a wrong to possession, while nuisance is

not limited to this.

(b) In trespass damage need not be proved, in nuisance of

certain kinds it must be {ante, § 135).

§ 138. Nuisance and negligence (p).

It is possible for the same set of facts to support an action

for either negligence or nuisance (q), but it is certainly not

true that these two torts are always coincident.

In the historical development of negligence as a tort it was

in its earlier stages much entangled with nuisance (r). Until

quite recently there was a hybrid action of nuisance and

negligence. Sometimes it looked as if negligence were the

substance of the action and nuisance were an untechnical

term (s) ; sometimes the exact reverse would be the truth (t),

(n) Senuton, L.J., in SI. Anne's Well Brewery Co. v. Roberts (19'29)i

140 L. T. 1. 6.

(o) Holmes V. Wilson (1839), 10 A. A E. 503; the earlier nisi pnas

opinion of Lord Ellonborough, C.J., in Lawrence v. Obee (1815), 1 Stark.

22, was cited m argument but ignored in the judgment. Hudson v. Nichol-

son (1839). 5 M. & W. 436.

(p) 4 Cambridge Law Journal, 197—201.

(ij) In O’ Gorman v. O' Gorman. [1903] 2 Ir. B. 573, bees kept in un-

reasonable numbers and in an unreasonable place escaped from defendant s

land and injuifd plaintill. Defendant was held liable by one Judge on

the ground of nuisance, by another on the ground of negligence; and

apparently the rule in Hylands V. Fletcher (1868), L. R. 3 H. L. 330 (post.

Chap, XIX)
, might have applied.

' (r) 42 L. Q B. (1926), 197—198.
(s) Coupland v. Hardtngham (1813), 3 Camp. 398.
(t) Wtikms V. Day (1883), 12 Q B. D. 110.
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and then, again, “ negligent ” has figured as a persistent term

in the plaintiff’s declaration only to be persistently ignored

by the Court in deciding on grounds of nuisance (71). Finally

there are judgments which baffle us; they must have gone

upon one ground or the other, but on which must remain a

secret (a). However, nowadays there is a strong judicial

tendency to exorcise the ghost of action upon the case for

negligence from the action for nuisance (h). They are,

moreover, distinguishable in the following respects.

(1) In negligence the plaintiff must prove that the defen-

dant was under a legal duty to take care. In nuisance this is

unnecessary
;

all that the plaintiff need show, in order to

make out a claim prim-a facie is that he has been injured by

the defendant’s conduct. He starts with the presumptive rule

in his favour that every man is bound so to use his own
property that he does not injure his neighbour. The burden

is on the defendant to establish some appropriate defence.

(2) In negligence, assuming that the duty to take care has

been proved, the vital question is, “ Did the defendant take

reasonable care ? ” But in nuisance, as has been shown

(ante, p. 442), it does not follow that the defendant is not

liable because he has taken reasonable care.

(3) Contributory negligence as a defence to niiisance

signifies not so much careless conduct on the part of the

plaintiff (although it may include that) as the plea that the

plaintiff’s injury was due to his own conduct (c). Thus it is a

rule in nuisance that it is no defence to plead that the plaintiff

came to the nuisance, but it is also a rule that account must be

taken of the district where the alleged nuisance takes place

and that if he goes to reside in a great industrial area he must

put up with a good deal more inconvenience than if he lives in

the country. But if he sued for nuisance simply because he

§ 138 .

(li Duty.

(•27 Beasoa-
able care.

(3) Contribu-

tory

ncgUgenoe.

(u) Gandy v. Jubber (iSGl). 5 B. & S. 78; Borough oj Bathurst v.

Macpherson (1879), 4 App. Cas. 256.

(a) E.g., Blackburn, J., in Tarry v. Ashton (1876), 1 Q. B. D. 314. In
Wringe V. Cohen, [1040] 1 It. B. 220 (otile, p. 465), the C. A. regarded

Tarry v. Ashton as a ca.se of nmeance.
(b) “ ‘ Kiiisanre ' and ‘negligence’ are different in their nature and

consequences Fletcher Moulton, in IVtng v. L, G 0. Co., [1909]
jl K. B. 652, 665. “ The differences between cases of nuisance and cases of

negligence must never he lost sight of ”
: Hamilton, L.,T., in Latham v.

Johnson, [191.3] 1 It. B. 398, 413. Sec, loo, Bickford, L..J., in Wheeler v.

^Morris (1915), 84 L. J. K. B, 1435, 1438; Ciinard v. Anlijyre, Lid., [1933]

!l K. B. 551, 556—557,

;
(c) Cf. Lord Atkin in [1940] A. C. at p. 165.
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§ 138.

(4) Distinct

cases.

cannot bear the noise and vibration which other inhabitants

take for granted, he would lose his action, not because there

is any contributory negligence on his part but only because

reasonableness generally (and not reasonable care in particular)

is a consideration in determining whether a nuisance exists;

and he has behaved unreasonably in the circumstances (d).

So, too, with the plaintiff’s acquiescence in the alleged

nuisance. “ If one man stands by and encourages, though

but passively, another to lay out money under an erroneous

opinion of title, or under the obvious expectation that no

obstacle will afterwards be interposed in the way of his enjoy-

ment, the Court will not permit any subsequent interference

with it by him who formally permitted and encouraged those

acts, of which he either now complains or seeks to obtain the

advantage ” (e).

(4) Many instances of nuisance and negligence, respec-

tively, have nothing in common. Careless surgery may be

negligence
;
it is not nuisance. Obstructing ancient lights may

be a nuisance; it is not negligence.

The relation of nuisance to the rule in Byland>: v.

Fletcher (/) must be postponed to the chapter dealing with

that rule (post, § 148).

(d) This IS the o.xplaiiation of Fcnna v. Clara (1891), G-1 L. T q. li

238, where the question of contnbutoiy negligence was left to the jury in an

action for nuisance.

(e) Eoiiiilly, M.E., in Rochdale Canal Co. v. King (18.53), 22 L. .7. Cli

604, 606. See, too, .tit. -Gen. v. Grand Junction Canal Co., [1900] 2 Cli

505; Johnson V. Wyatt (1866), 33 L. J. Ch. 394; and, as to what i-

acquiescence, Garrett, op. cil., 399—401. Mere delay in suing, as distinct

from acquiescence, is material only with respect to the Statute of Limita-

tion ; Jones V. Llanrwst U. D. C., [1911] 1 Ch. 393, 411. For laches, see

A. L. Smith, L.J., in Shelfer v. City of London Electric Lighting Co
,

[1895] 1 Ch. 287, 322.

(/) (1868), D B. 3 H. L. 330.
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CHAPTER XIX

STEIOT LIABILITY. THE RULE IN RYLANDS v. FLETCHER

§ 139. Hitherto we have dealt with torts in most of

which intention or inadvertence is an essential. Some excep-

tions were noticed, such as vicarious responsibility and, to a

certain extent, trespass and conversion. We have now to

discuss a series of wrongs in which, in a greater or less degree,

there is stricter liability than in others. It is no defence that

the harm was not intentional. In some of them it is no
defence that the harm was not even negligent

;
in others,

absence of negligence may be a defence but a much higher

standard of care is required than in the ordinary tort of negli-

gence. The differences between these torts and trespass and

conversion are, first, that they were born later than these

torts, none of them (with the exception of liability for cattle-

trespass and for harm done by savage animals) being older

than the latter half of last century; and, secondly, that they

are concerned with acts or facts that have a much greater

element of danger in them than walking on another man’s

land or mistakenly taking his goods. Not one of them has a

neat title, but they may be classified thus :

—

(1) The rule in Rylands v. Fletcher.

(2) Liability for animals.

(3) Liability for dangerous chattels.

(•4) Liability for dangerous structures.

(5) Liability for dangerous operations (a).

We shall take these in successive chapters, beginning with

(1) in this.

§ 140. The Rule in Rylands v. Fletcher (h).

The facts of this case were as follows. B employed

independent contractors, who were apparently competent, to

(a) No. (5) was doubted by Scott, LJ., in Read v, Lyons cf Co., Ltd.,

[1945] K. B. 21G, 239; sec post, § 168, for an answer to his doubt.

(b) (1865), 3 H. & C. 774 (Court ol Hxchequor)
: (1866) L. E. 1 Ex. 265

(Court of Exchequer Chamber); (1868), L. E 3 H. L. 330 (House of Lords)
(W. Cases, 212). Periodical literature on the decision is voluminous. For
an excellent American study, see Professor F, H. Bohlen, Studies m the

Law ot Torts (1926), Chap. VII.

§§ 139, IW.

Varieties

of strict

liability.

Rylands v.

Fletcher.
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§ 140 . construct a reservoir on his land. In the course of the work
the contractors came upon some old shafts and passages on

B’s land. They communicated with the mines of A, a

neighbour of B, although no one suspected this, for they

appeared to be filled with earth. The contractors did not

block them up, and when the reservoir was filled the water

from it burst through the old shafts and flooded A’s mines.

It was found as a fact that, while B had not been negli-

gent, yet the contractors had been. A sued B and the House

of Lords held B liable.

The litigation originated in an unusual way. It began as

an action upon the case (apparently for negligence) at Liver-

pool Assizes and A secured a verdict, subject to the award of

an arbitrator who was afterwards empowered by a Judge’s

order to state a special ease instead of making an award.

This he did, and so the case came before the Court of

Exchequer which, by a majority, decided in favour of the

defendant. The Court of Exchequer Chamber unanimously

reversed this decision and held the defendant liable, and the

House of Lords affirmed their decision. The judgment of the

Exchequer Chamber was delivered by Blackburn, J., and it

has become a classical exposition of doctrine (c). “ We
think that the true rule of law is, that the person who for his

own purposes brings on his lands (d) and collects and keeps

there anything likely to do mischief if it escapes, mmt
keep it in at his peril, and, if he does not do so, is prima facie

answerqhle for all the damage xvhich is the natural consequence

of its escape.”

This may be regarded as the “ rule in Rylands v. Fletcher,”

but what follows is equally important. “ He can excuse

himself by showing that the escape was owing to the plaintiff’s

default ; or perhaps that the escape was the consequence of

vis major, or the act of God ; but as nothing of this sort exists

here, it is unnecessary to inquire what excuse would be

sufficient. The general rule, as above stated, seems on

(c) L. E. 1 Ex. 265, 279—280.
(d) iDcluding land over which he has a franchise (which seemb to mean

a right to use the land founded upon a statute or upon private permission)

;

e.g., for laying pipes in order to carry gas in them^ Northwestern Utihttes

Ltd. V. London Guarantee, etc. Go., Ltd., [1936] A. C. 108, 118; Charing

Cross Electricity Supply Co, v. Hydraulic Power Co., [1911] 3 K. B. 772.
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principle just. The person whose grass or com is eaten down
by the escaping cattle of his neighbour, or whose mine is

flooded by the water from his neighbour’s reservoir, or whose

cellar is invaded by the filth of his neighbour’s privy, or whose

habitation is made unhealthy by the fumes and noisome

vapours of his neighbour’s alkali works, is damnified without

any fault of his own; and it seems but reasonable and just

that the neighbour, who has brought something on his own
property which was not naturally there, harmless to others so

long as it IS confined to his own property, but which he knows

to be mischievous if it gets on his neighbour’s, should be

obliged to make good the damage which ensues if he does not

succeed in confining it to~his own property But for his act

in bringing it there no mischief could have accrued, and it

seems but just that he should at his peril keep it there so

that no mischief may accrue, or answer for the natural and

anticipated consequences. And upon authority, thi? we think

is established to be the law whether the things so brought be

beasts, or water, or filth, or stenches.”. ,

In the House of Lords, Lord Cairns, L.C., held the defen-

dant liable because he had made “ a non-natural use ” of his

land, and the noble and learned Lord regarded the judgment

of Blackburn, J., as reaching the. same result and he entirely

concurred in it (e).

Such were the facts and decision in the case. Lord Cairns in

the House of Lords thought that the principles applicable were

extremely simple, and certainly Blackburn, J., had made them

appear so
;
but in the Court below, Pollock, C.B., had regarded

the case as one of great difficulty (/) and there is little doubt

that he was right. In truth, the Common Law was faced by a

problem for the solution of which there was nothing completely

adequate in the existing authorities.

This was not the first time that water had been collected

in bulk, but hitherto those who indulged in the practice had

generally been powerful bodies, like water or railway com-

panies who had acted under powers given them by legislation

which at the same time made them liable for harm done by

its escape. But here there was no statutory authority, and

although there were several paths that seemed to lead to a

solution, none of them went the whole way. Trespass^did

(e) L. K. 3 H. L. 330, 338—^10.

if) 3 H. & G. 774, 797.

477

§ IM.

(lenebiB of
the principle.
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§ m.

A rule

not r*:aliy fit the case because the harm _cci!_Be3i^tiaI.

not dire ct. Nijisanee was not aj3plicabl£_teeause a man wa;
not at that date n.H62— IHtJSj clearly recognised as liable for

the nuisances of his independent contiaetdf; the time -was

y<?r to come when in certain cireumstances it was held that he

might be thus liable fg): nor could the situation be saved by

recourse to the hilessed vagueness of tic uttrc iuo tir alie'i’i’ii

noil Jifdai- { h). Xegligence wa? out of the tjup^tion. for there

was none on the defendant's part. A strenuous effort was

made by BrarnweJj, B., in the Court below (it to stretch

another principle to meet this ease.—the principle that, if

X by excavation withdraws lateral support from the land of

Y his neighbour and thereby damages it. he is liable whether

he has been negligent or not (A). But here again there was

nothing to show that X would be responsible for the misdoings

of an independent contractor; and this obiection could equally

be raised* against Bjackburn, J.’s e.xainples of liability for

cattle-trespasi. damage done by sasage animals and the escape

of filth.

Look at the decision of the Exchequer Chamber bow we

may, it laid down a new principle. True, in the judgment

itself it might appear that the Court was making a pontifical

statement of existing principle rather than laying down a

new rule, for they regarded their own proposition as haring

been anticipated by Holt, C.J., some 160 years earlier in

Tenant v. Golduin (1703) (1), and they cited as instances of it

the rules relating to cattle-trespass, the escape of mischievous

animals and nuisance by the escape of fumes. But in fact

Holt, C..J.’s decision related to the escape of filth and his

formulation of principle was limited to that and to cattle-

trespass ; it was not nearly so sweeping as the rule e.xpressed in

Rylandti v. Fletcher, which was reached by methods e.xtremely

characteristic of judicial development of the law.—creating

new' lasv behind a screen of analogies drawn from existing la^
And whatever views the Exchequer Chamber may have had

about their decision, succeeding generations have regarded it

as the starting-point of . a liability' wider than any that

preceded it.

/(/I Ante, s
i.3f.

Oi; 'I'o whii’li l.ord Cianwoilh inclined: Ij. E. 3 H. L. 330. .341

bj .3 II & 0. 771. 7b!)-7'.)0

(ki llncklioufe v. lionomi (18C1), 1) H. h. C. 503.
(1) 2 Ld. Eaym. 1089.
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It seems unsound, then, to dismiss the rule as a convenient

summary of the theory underlying several specific torts which

had existed long before 1R6S, or even as the old cattle-trespass

rule raised to a higher power (>??). The substantial advances

which it made on the earlier law were two :

—

(i) In tl^^irection oJE Um)gs for the escape of which an

occupier of land is subjected to strict liability.

(ii) In the direction of the persons for whose defaults

in connexion with such escape the occupier is vicariously

responsible.

As to “(ih the Court took a rule of liability which had been

more or less clearly perceived in connexion with the escape

of fire, cafBe or ujiruly beasts, and e.xtended it to the escape

of mischievous things generally. As to (ii), they held in efiect

that the occupier from whose land these things escaped and did

damage k liable not only for the default of his servant,
, but

alsgjor that of an independent contractor (») and (as later

decisions show) for that of any one except a stranger (o),

phrase of Bfackburn, J.’s was rather unfortunate, and

that was his description of this liability as resting upon “ an

absolute duty to keep it [sc. the water] in at his peril ” (p).

The liability may be strict, but it is not absolute ; indeed, the

exceptions to the rule indicated by Blackburn, J., himself

show that it is not. Moreover, research makes us doubt

whether at any time in the whole course of our legal history

liability has ever been absolute or that a man has ever acted

at his peril in the literal sense of the phrase ((/). Some rules

of Anglo-Saxon law have been urged as an illustration to the

contrary, but it is questionable whether that system had any

clear theory upon the point; it might say in one breath.

§ IM.

Scope of

extension.

Absolute ”

liability a

misnomer.

• (mi Cofiira. Salmond, Torts. 5 137 (4). Cut it is diflicult to ngrec with
the statement as to the four historical grounds of the rule in Rijlands
Rletcher. In three of them (liability lor trespass, fire ami nuisance) it is too

strong to say that absence of fault on the defendant’s part was no defence.
As to trespass and fire, see 42 Xi. Q. K. (1920), 44—51; as to nuisance, see

Viner, Abr. Nusance (H), vol. xvi, 27 scq., \\hcre scA'cral cases are cited

which show that defendant was not liable, because in elloct he was “ without
fault ", See, too, Ilolle, Abr. Nusans, B 2 (p. 137),

(nj It is true tlial the ExcJi. Ch. said it was not ncces'^uiv to decide

whether defendants were liable for the default of indepemleut contractors
(L. B. 1 Ex. at p. 287), but it is certain that if the action had been for

negligence or (at that date) for nuisance, they would not have been liable

for the wrongdoing of such conti actors. In other words, the Exch. Ch. were
extending the law in this respect.

(o) 4 Cambridge Law Journal, 192— 193.

(p) L. E. 1 Ex. at p. 279.

iq) The matter is treated at length in 42 L. Q. E. (1926), 37— 51.
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§§ 140, 141. “ Qui inscienter peccat, scienter emendet ”, but add in the

next, “ Reum non facit nisi mens rea So, too, trespass in

mediaeval law has been cited as an example of a man acting

at his peril. No doubt liability for it was strict; no doubt

absence of negligence was no excuse
;
but there are many

instances of justification for it in the Year Books such as

/self-defence, recaption of goods and the like (r). In modern

law the phrase “ absolute liability ” is still less felicitous,

although it appears both in the law reports and in other legal

literature. But there are recent signs of preference for the

more accurate description, “ strict liability ” (»).

Scope Ot rule. § 1 • Ŝ pe of the

Like all broad formulations of principle, the rule in Ryland«

V. Fletcher had to be worked out in detail by later decisions,

and it has been applied to a remarkable variety of things (th

Of the escape of fire we shall speak later (post, § 144). Other

things which have been included in the rule are gas (ul.

explo^ons ~(v), electricity (to), oil (o), noxious fumes (b).

colliery spoil (c), rusty wire from a decayed Jence (d).

vibr^ions (e), poisonous vegetation (/), a flag-pole (g), and a

” chair-o-plane ” (h). But unless there is an “ escape ” of the

I

substance from the occupier’s land, there is no liability under

Ul;e rule (i); this was the ground of the House of Lords’ decision

(r) Ibid., 44—46.
(s) Northwestern Utilities^ Ltd. v. London Guarantee, cte., Co.. Ltd .

[1936] A. C. 108, 118, 119, 126; Scott, L.J., in Head v. Lyons, [1915!

1 K. B. 216, 226. See, too. Lord Wnght, Legal Essays. 141, 361, 369, 401.

(t) Neatly catalogued Ity Dr. W, T, S. Stallybia.ss in 3 Cambridge Liy
Journal, 382—385.

(u) Batclieller v. Tunbridge Wells Gas Co. (1901), 81 Tj. T. 765.

(r) Miles V. Forest Rock, etc. Go. (19181, 31 T. L. K. 500; Uninlinni

Chemical Works. Ltd. v. Belvedere Fish Guano Co., Lid., [1921J 2 A. C
465.

(w) National Telephone Co. v. Baker, [1893] 2 Ch. 186; Eastern and

S. African Tcleiiravh Co
, Ltd. v. Gape Town Tramways Companies, Ltd ,

[1902] A. C. 381.

(a) Smith V. G. W. Rij. (1926), 135 L. T. 112.

(b) West V. Bristol Tramways Co., [1908] 2 K. B. 11.

(c) Ait. -Gen. V. Cory Bros., Lid., [1921] 1 A. C. 521.

(d) Fnth V. Boirling Iron Co. (1878), 3 G. P. D 251.

(e) Hoare d Co. v. McAlpinc, [1923] 1 Ch. 167.

if) Crowhurst v. Amersham Burial Board (1878), 1 Ex. D, 5; PontiU'i

Noakes, [1894] 2 Q. B. 281.

(g) Shifjman v. Grand Priory, etc., [1936] 1 A. E. K. 557.

{h) A species of centnlugal roundabout: Hale v, Jennings Bros., [1938]

1 A. E. R. 579.

(i) Read v. Lyons & Co., Ltd., [1917] A. 0. 156. See, too, Howard
Furness, etc. Lines, Ltd., [1936] 2 A. E. R. 781.
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in Read v. Lyons S,- Co., Ltd. (j), where the plaintiff was em-

ployed by the Ministry of Supply as an inspector of munitions

in the defendants’ munition faetory, and, in the course of her

employment there, was injured by the explosion of a shell that

was being manufactured. The defendants were held not liable.

There was no negligence on their part and Rylands v. Fletcher

was inapplicable because there had been no “ escape ” of the

thing that inflicted the injury. “ Escape ” was defined as

“ escapd from a place where the defendant has occupation or

control over land to a place which is outside his occupation or

control ” (/c). The House of Lords emphasised that this was

the basis of their decision, but they gave dicta on other points

which are of consid^able importance owing to the full

investigation of them in the arguments of counsel in the case.

One of these points was the question whether the rule in

Rylands v. Fletcher applies to injury to the person as well as

to injury to property
;

in two earlier decisions it was held

that it does (1), but the Lords regarded the question as an

open one (m). Other dicta with respect to “ natural user ” of

the land are considered, post, p. 483. The speeches of the noble

and learned Lords certainly show an inclination not to extend

the rule in Rylands v. Fletcher, and perhaps also a desire to

reduce the range of its present application.

A curious and rather dubious extension of it was to noxious

persons in Att.-Gen. v. Corke (n). C., the owner of a disused

brickfield, allowed persons to bring caravans on the field

and to live in them at a w'eekly rent. Some of them committed

in the neighbourhood of the field, but not on it, acts menacing

the health of the inhabitants of Bromley. In an action for

nuisance, Bennett, J., granted an injunction against C.,

holding that the principle underlying Rylands v. Fletcher

was applicable. This decision has been criticised on several

groimds, the chief of which is that the rule can scarcely apply

to bringing sane adults on land who commit no nuisance

there

;

for that is not an abnormal or non-natural use of land

;

nor are they things likely to do mischief if they escape (o).

(j) [1947] A. C. 15G. (t) Viscount Simon. [1917] A. 0. at p. 16S.

(J) Miles V. Forest Rock Granite Co., Ltd., [isllS] 34 T. b. JR. 500;
Shiftman v. Grand Priori/, etc., [1936] 1 A. E. 1\ 557.

(m) None of them mentioned the cases cited m note (/I, supia, except
Lord Porter, [1947] A. C. at p. 178.

(n) [1933] Ch. 89.
(o) 49 L. Q. B. (19331, 158—159; 11 Canadian Bar Kevicw, 693—697.

Two other criticisms do not seem to be valid. One is tliat C might have
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§§ 141 , 142 .

BxctptionB.

(1) Nataral
user.

Thpre is much force in this, but, on the other hand, it might

be urged that people who behaved as these caravaners did

were just as noxious in their escape as water or any other

potentially harmful thing, and that when C became awarc-

of their propensities he ought to have been in the same position

as one who lets his swine stray. Perhaps if the law of nuisance

had been pressed a little harder it might have eovered the

case without praying in aid Rylands v. Fletcher. A man who

attraets crowds near his land may be liable for nuisance and

C was equally the cause of creating an annoyance near his

premises (p). However, accepting Att.-Geii. v. Corlie as it

stands, what are its exact limits? How far does it apply to

the escape of lunatics from an asylum or of convicts from a

prison, or to the mischievous excursions of schoolboys breaking

bounds or of undergraduates after a bump supper? Possibly

it is a question of degree in each case and the answer may
depend on the frequency and quantity of the escape.

§ 142. Exceptions to the rule.

In Rylands v. Fletcher possible exceptions to the rule were

no more than hinted and we must look to later decisions for

their establishment. They are as follows :

—

(1) Damage due to natural user of the land.—Lord Cairns.

L.C., recognised this in Rylands v. Fletcher {q) and he illus-

trated it by two earlier decisions, the joint effect of which is

this. If A conducts mining operations on his own land in

such a way as to cause water to Hood his neighbour’s mine

and the inundation is due to mere gravitation, A is not liable,

but if the flooding is due to .A’s pumping, A is liable (r). In

later decisions the distinction has been repeatedly recog-

nised (.s), and the Courts have hard work in drawing the line.

been liable for false imprisonment if he had restrained the caravaners fioiu

leaving his land; that is true, but it is no loaboti why he should escape

liabilitv for vrhat thev did Tvhen they did leave it : if I beat n]\ dog for

biting }oii, I may be liable for cruelty to an animal, but I am noue the less

liable in tort to voii for the bite. The other is that the caravaners were
“ strangeib*’ and that harm done by strangers is an exception to ihe rule

in RylarulR v Fletcher; but this tends to beg the question, were they

“ strangers ”*?

ip) Rcllamt/ Y. ire»5 flBOl). 63 L. T. 635.

(q) 1j. K. 3 H. T. 330, 338—330.
(t) SDiith V, Kenrick (1649’), 7 C. B. 515; Baird v. irf/hanison (1863i,

15 C. B. (N.s 1 376. (’f. Rousr v. Gravclwork.^, Lid., [19-10] 1 Iv. B 489

(5 ) We need give examples only from the final courts of appeal: Rain-

ham Chemical Works, Ltd. v. Belvedere Fish Guano Co., Ltd., [1921] 2

A. C. 465 (H. L.) ;
RicUa}ds v. Lotluan, [1913] A. C. 263 (J. C.).
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The phrase “ non-natural user ” is an inherently vague
one and it has'lreen rightly pointeVTiut that it has beeiT

’

rendered none the clearer by a confusion of the distinction

between (i) natural and non-natural user of land with the

distinction between (ii) things naturally on the land and
things artificially there (t). This second distinction is

appropriate to a different exception to the rule in Rylands v.

Fletcher, which is considered in (2) inira. As to “ non-

natural ”, various other terms have been suggested as sub-

stitutes for it, such as “ extraordinary ” (n),
“ unusual ”,

“ abnormal ”, but it may be doubted whether they convey

any greater significance. However, be the adjective,,wbat it -

may, perhaps the best explanation of it is that given by the

Judicial Committee in Rickards v. Lothian (v).
“

It must be

some special use bringing with it increased danger to others,

and must not merely be the ordinary use of the land or such a

use as is proper for the general benefit of the community ” (w).

This was the view taken by Viscount Simon in Read v. Lyons
4" Co., Ltd. (x); and, in his opinion, though, as he indicated,

it was not necessary to his decision, the making of munitions

in a factory at the Government’s request in time of war is not

a non-natural use of land by its occupier (a). Lord Porter

said that “ non-natural ” must depend on “ all the circum-

stances of the time and place and practice of mankind ” (b).

A distinguished American writer has said that the matter

must be dealt with as one of social and economic expedience,

that it is governed by no hard-and-fast rule, and that its

application by the Courts must change with the change of

social and economic conditions at different times and in

(t) Dr. W. T. S. Stallvbrass lu 3 Cambridge Law Journal, 395.

(u) Ibid., 391.

{v) [1913J A. C. 2G3, 280. In CoUingwood v. II. <( G. Storc.i, Ltd.,

[1936] 3 A. E. 11. 200, tlie C. A. held that Iljilands v. Fletcher does not

apply to the use of water, gas or elcctncity for ordinaiy domestic purposes,

as distinct from handling of them in bulk in mams or icscrvoiis.

(w) So, too, Tilleij V. Stevenson, [1939] 4 A. E. 11. 207. See, too,

Thomas and Loans, Ltd. v. Mid-Rhondda Co operative Soriclg, [1941] 1

K. B. 381. Dr. Stallybrass, op. cit., 396, inclines to take as the test the

"principle of mutual sulferance ” slated by Bramwell, B., in Bamford v.

Turnley (1862), 3 B. & S. 62, 83—84. No doubt that is the general idea

underlying the exception, but it is questionable whether it is of any more
practical help than the test given above.

{x) [1947] A. C. 156, 169—170. Lord Uthwatt agreed (p. 187)

() Lord Macmillan went farther in saying that he would " hesitate

to hold that 111 these days and in an industrial couimunity it was a non-
natiiral use, of land to build a faclorv on it and conduct there the

manufacture of explosives " (ibid, 173—174).

() Ibid., 176.

§ 142 .
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§ 142.

(2) Things
not eseen-

tially

dangerouB.

Meaning of

dangerous.

difierent places (c). And we might add to this that it is

possible for the application to vary not merely from one

generation to another or from Northumberland to Cornwall,

but also here and now with regard to the same piece of land.

If I build a house well within the boundary of my land (d),

or light a fire to burn rubbish on a calm day in the middle of

my field, that is a natural use of my property
; but if I build

on the edge of a cliff which bounds my land, or light a fire in

my garden one yard to w’indward of my neighbour’s haystack,

that is a non-natural use and, if harm ensues, I am liable

;

but we need scarcely go to the rule in Ryhinih v. Fletcher to

ascertain that, for it would be the ordinary tort of negli-

gence (c).

(2) Thinffs not fKsentinUi) dangerous which it is not

unusual for a person to have on his land .—The phrase

“ essentially dangerous ” has been much criticised both by

Judges (who neverthcle.ss continue to use it—some of them

with approval of it) and by writers (/). It has been truly

said that almost anything is potentially dangerous (g) and that

the line between “ essentially dangerous ” and “ not usually

dangerous ” is often evanescent. A gun would generally be

reckoned as dangerous in itself, a chair as perfectly safe.

Yet the chair, if it has a rotten leg, may be much more

perilous than an old musket in the Tower armoury.

But in spite of the uncertainty of the phrase we are only

following English law if we adopt it. It is a prominent,

indeed an essential, factor in several departments of the law

of tort. Under the rule in Rijlnnds v. Fletcher it is relevant

not only under the head which we are discussing, but in later

cases it has been used as equivalent to “ likely to do mis-

chief ”, which is the phrase used by Blackburn, J., in laying

Ic) Piofe.ssor P. H. Bohlen in Studies in the Law of Torts 350

—

351.

({!) WiIt'Dii V. hcighlon, [1932] 2 Cb. 106, seems to bai’e been a case

in wbicii Uie harui wa.s due quite a.s much to the {liaiiitiJI's building opera-

tions a.s the dclcndant’s.

(e) Thus scciiis to be tbe answer to Sir John Salrnond's qiiu.stion, Torts,

p. 515 and note (kj.

if) Sou Ur. Slallybrass’s excellent analysis in 3 Cambridge Law Journal

(1929), .376—397. Tbe critics do not show much agreeirieiil auiong ibeiu-

selves, for .some of them follow I’opc in regarding a little learning as a

dangeioms thing, and others demur to this.

((/) Lord Macmillan in Read v. Lyons if Co., Ltd., [1947] A. C., at

p. 172; Lord Porter, ibid., 176.
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down the rule (h). Then it appears again in liability for § 1*2 .

dangerous chattels, dangerous structures and dangerous opera-

tions. While we freely admit that, like the word “ natural ”

in exception (1), supra, it is incapable of exact legal definition,

we would urge that the Courts have been quite right in using

both words and that there is a point beyond which it is useless

to criticise the vagueness of common expressions. It is the

horder-line cases that get into the Law Courts, and if greater

exactness in defining rights and duties of this sort were

possible, a good deal of the business of the Judges would dis-

appear. The root of the whole difficulty is an inevitable lack

of precision in defining rights or duties, not an avoidable

lack of precision in using words.

There is not a great deal of direct authority on the excep-

tion which we are considering (i). But in Noble v.

Harrison (j) it seems that trees, whether planted or self-sown,

were regarded as coming within it and the defendant was held

not liable for the collapse of the branch of an apparently

sound tree; but this does not apply 'to the projection of a

poisonous tree the foliage of which is eaten by cattle lawfully

on adjacent land (k). In Pontardaxce R. D. C. v. Moore-

Gwyn (1), there was no liability for the fall of rocks from an

outcrop, which was due to the natural process of weathering.

A decision often cited in support of the exception is Giles v.

Walker (m), where thistle-seed was blown in large quantities

by the wind from the defendant’s land to that of the plaintiff

;

it was held that “ there can be no duty as between adjoining

occupiers to cut the thistles, which are the natural growth

of the soil ”, and that the defendant was not liable. Upon
the facts the decision seems to have been correct so far as

the rule in Bylands v. Fletcher goes, for all that the defendant

had done was to plough up some forest land on which there

had previously been no thistles but from which, for some

unexplained reason, an immense crop of them at once sprang

(h) The source of this identification is the head-note in Rylands v.

Fletcher (1868), L. B. 3 H. L. 330.

(•) See Professor A. L. Goodhart in Essays in .Turisprudence (1931),

Chap. Vm. for an illuminating discussion of the topic. It is not confined

to cases on Rylands v. Fletcher, but includes those on nuisance and
innominate actions.

(;) [1926] 2 K. B. 332.
(fc) Crowhurst v. Aniersham Burial Board (1878), 4 Ex. D. 5. Cf.

Cheater v. Cater, [1918] 1 K. B. 247.

(l) [1929] 1 Ch. 056.
(m) (1890), 24 Q. B. D. 656.
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§ 142. up in two successive years (n). But the principle seems to

have been stated too widely, for circumstances are imaginable

in which there would be liabilit}' under the rule for not cutting

thistles; e.g., if the occupier of land deliberately plants them,

in large quantities, for it is not usual to cultivate weeds in

bulk on one’s land. Moreover, if the claim in Giles v. Walker

had been for nuisance, it is questionable whether at the

present day the defendant would have had any defence, for.

as a learned writer has pointed out, even if a nuisance

originates on my land without fault on my part I am liable if I

continue it (o), and, although the defendant could scarcely be

responsible for the first year’s growth, surely he might have

taken steps to prevent the damage in the second year.

Other cases which have been regarded in text-books or

mentioned in judgments as illustrative of the’ exception are

Bland v. Yates (p), where an excessive escape of flies from a

manure-heap was held to be a nuisance, and Steam v. Prentice

Bros., Ltd. (q), where rats were attracted in large numbers to

a heap of bones on the^defendants' premises and passed from

thence to the plaintiff’s farm and ate his corn, and the

defendants were held not liable because the bones were not

kept by them in unusual quantity.

(3i Coaseot (3) Consent of the plaintiff .—Where the plaintiff has
01 plaintiff. expressly or impliedly consented to the presence of the source

of danger and there has been no negligence on the part of the

defendant, the defendant is not liable (r). The exception

merely illustrates the general defence, volenti non fit injuria,

and would not have needed special mention here but for the

fact that the Court of Appeal and the House of Lords have

considered it expedient to take particular notice of it.

(n) Professor Goodhart, Essays in Jurisprudence, 154, is emphatic that

the soil was not in its natural condition, as it was ploughed-up forest land ;

but it seems odd to regard land that has been cultivated by one oi’ the

commonest possible proce^ises as in an unnatural condition.
(o) Prolessor Goodhart, op. cit., 155, citing Proprietors of Margate Pier

V. Town Conned of Margate Q860), 20 L. T. 564, and Att.-Gen. v. Tod
Heatley, [1897] 1 Ch. 560. The second case carries the point; the first was
a deci=^ion upon a staliite. Professor Cfoodhart’s view is that Giles v

Walker can be supported on the ground that thistles and thistledown aic not

suifciently dangerous to constitiile a nuisance : ibid. Under the Corn Pro-

duction Acts (Pepeal) Act, 1921 (11 & 12 Geo. 5, c. ^18), s. 1 (c) and
Schedule, neglect to destroy certain specified weeds is an oiTence punishable

on siiiiiinaiy conviction.

(p) (191-i), 58 S. J, 612

(q) [1919] 1 K. B. 391.

fr) Gill V, Edouin (189-1), 71 L. T. 7G2; 72 L. T. 579* Alt -Gen. v. Cory
Bros., Ltd., [1921] 1 A. C. 521, 538, 543, 545, 550. Ross V. Redden (1872),
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. (4) Common benefit.—Where the source of the danger is

maintained for the common benefit of the plaintifi and the

defendant, the defendant is not liable for its escape. This

is akin to (3), supra, and Bramwell, B., in Carstairs v.

Taylor (s) treated it as the same thing. There A had hired

from B the ground floor of a warehouse, the upper part of

which was occupied by B. Water from the roof was collected

by gutters into a box, from which it was discharged by a

pipe into drains. A rat gnawed a hole in the box and water

leaked through it and injured A’s goods. There was no

negligence on B’s part. B was held not liable. In Peters v.

Prince of Wales Theatre (Birmingham), Ltd (t), the Court of

Appeal regarded “ common benefit ” as no more than an

element (although an important element) in showing consent

in cases of the type of Carstairs v, Taylor.

In other judicial dicta the exception has been regarded as

an independent one (u). A curious decision was Anderso-n. v.

Oppenheimer (a). The plaintiffs were lessees of a floor of

X’s house. A cistern in the house burst and flooded the floor.

X was held not liable on the ground that the cistern was

maintained for the common benefit of the plaintiffs and other

tenants of other floors. This seems to be an odd reason for

the decision. It would have been clear and sufficient to say

that the plaintiffs must be taken to have assented to the risk.

It would also have been sensible enough, if X and the

plaintiffs had occupied the same building, to say that “ common
benefit ” covered the case. But here X was not a joint

occupier and, although there were other tenants besides the

plaintiffs, how could their existence be relevant to the

decision ? The fact that they had a common benefit with the

plaintiffs merely multiplied the number of people likely to

be injured
;

it ought not to have affected the liability or non-

liability of X. But the fact is that there has never been a

close analysis of “ common benefit ”. At any rate there is

none between the consumers of gas and a commercial under-

taking, like a public utility company, which supplies it to

L. E. 7 Q. B. (561, and Kiddie v. City Business Propeitics, Ltd., [1942]
1 K. B. 209, arc case’s ot this type.

(s) (1871). 1j, K. 0 Ex. 217. Ho, too, Northwestern Utilities. Ltd. \

London Ovaruiilce, etc. Co ,
Ltd., [193(5] A. C, 108, 120.

(t) [1943] K. B. 73, 78

(u) E.g., dill V. liduiiiii (1S9J), 72 L. T. 579.

(a) (1880), 0 Q. B. D. 602.

§ 142 .

(4) Common
benefit.
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§ 142 .

(5) Act of

stranger.

them (b). If an explosion occurs owing to its escape, neither

this defence nor that of consent of the plaintiff is available

to the company, possibly because tbe persons injured have no

choice as to the source of their supply of gas, whereas in

cases like Anderson v. Oppenheimer they can decide for them-

selves whether they will accept the arrangement offered to

them by their landlord.

Where the thing is brought on the defendant’s land purely

for his own purposes, e.g., water in excessive quantities for

the washing of cinematograph films, the exception has no

application and he is liable (c).

(5) Act of stranger.—If the harm was due to the act of a

stranger, the rule does not apply. In Box v. Jubb (d), an

overflow from the defendant’s reservoir was thus caused

and he was held not liable
;
so, too, in Rickards v. Lothian (e),

where some malicious third person blocked up the waste-pipe

of a lavatory basin on X’s premises and thereby flooded

those of Y.

So far there is no difficulty but, while it is clear that a

trespasser is a ‘‘ stranger ” for this purpose, we can only

conjecture who else is included in the term. For the defaults

of his servants in the course of their employment, the occupier

is of course liable; he is also liable for the negligence of an

independent contractor unless it is entirely collateral (/); for

the folly of an “ invitee ” {post, § 164) in tampering with a

potentially dangerous machine provided for his amuse-

dient (g) ;
and it may well be for the misconduct of any

member of his family on the premises, for he has control over

them. Moreover, it has been argued that he ought to be

responsible for guests or licensees on his land (h). But per-

haps a distinction ought to be taken here. It would be harsh

to hold a person liable for the act of every casual visitor who

has bare permission to enter his land and of whose propensities

to evil he may know nothing; e.g., an afternoon caller who

(b) Northicestern Utilities, Ltd. v. London Guarantee, etc., Co., Ltd.,

[193G] A. C. 108.

(c) Western Engraving Co. v. Film Laboratories
, Ltd., [193C] 1

A. E, E. lOG.

(d) (1879), i Ex. I). 7G. IVilson v. Newberry (1871), L. E. 7 Q. B. 31,

33, is perhaps another instance, but illustrates bad pleading still better.

(c) (1913] A. C. 2d3 (W. Cases, 215).

(/) Ante, p. 457.

(g) Hale v. Jennings, [1938] 1 A. E. R. 579.

(/li Salmond, Torts, § 141 (2).
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leaves the garden gate open or a tramp who asks for a can

of water and leaves the tap on. Possibly the test is, “ Can

it be inferred from the facts of the particular case that the

occupier had such control over the licensee or over the circum-

stances which made his act possible that he ought to have

prevented it } If so, the occupier is liable, otherwise not

A case not directly in point, but which gives some gfound

for thinking that this test is feasible, is Northwestern Utilities,

Ltd. V. London Guarantee, etc. Co., Ltd. (i). X, a public

utility company, supplied a city with natural gas. The city

authority in constructing a storm sewer underground,

fractured a joint in one of the main pipes of X through which

the gas was carried to consumers. The gas consequently

percolated through the soil, penetrated the basement of Y’s

hotel, ignited there and destroyed the hotel. It was held

that X was liable. It was true that the negligence of the

city authority had caused the escape of the gas, but its

operations in making the sewer were so conspicuous and

long-continued that there was lack of "due care on X’s part

it it did not know of them, and although X would not have

been liable for damage caused, without its default, by the

independent conscious act of a third party, yet it was negli-

gent in failing to foresee and guard against the consequences

of the operations of the city authority.

In connexion with this exception to the rule in Rylands v.

Fletcher, we must consider whether the rule applies to a danger

created on the premises by the occupier’s predecessor in title.

It may be inferred from the decision in the Northwestern

Utilities Case (supra) that if the occupier knew, or might with

reasonable care have ascertained, that the danger existed, he

is liable for its escape. If, however, this condition is not

satisfied, it is submitted that he ought not to be liable. There

is no direct decision on the point, but the rule itself (ante,

p. 476) seems to make it essential that the defendant should

“ bring on his lands ” the danger. It is true that this is

qualified by the Northwestern Utilities Case, but that decision

does not apply to an occupier who neither knows nor could

reasonably have discovered the existence of a danger created

by his predecessor. Moreover, Eve, J., in an obiter dictum in

Whitmores, Ltd. v. Stanford (f) said that the rule in Rylands

§ 142 .

(i) [193G1 .A.. C. 108.

(y) [1909] 1 Cb. 427 , 438.
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§ 142.

(6) Statutory
authority

.

(7) Act of

God.

(8) Default
of plaintiff.

V. Fletcher does not extend to making the owner of land liable

for the consequences of the escape of a dangerous element

brought on the owner’s land by another person, not for the

purposes of the owner but for the purposes of that other person.

(6) Statutory. atUkority.—The rule in Rylands v. Fletcher

may be excluded by statute. Whether it is so or not is a

question of construction of the particular statute concerned.

In Green v. Chelsea Waterworks Co. (k), for instance, a main

belonging to a waterworks company, which was authorised

by Parliament to lay the main, burst without any negligence

on the part of the company and the plaintiff’s premises were

flooded
;
the company were held not liable. On the other

hand, in Charing Cross Electricity Co. v. Hydraulic Poicer

Co. (1) where the facts were similar the defendants were held

to have no exemption upon the interpretation of their statute.

As to the escape of water from reservoirs, even e.xpress

statutory authority for their construction will not by itself

exonerate their undertakers since the Reservoirs (Safety

Provisions) Act, 1930- (m). The Dolgarrog Dam disaster of

1925 led to the passing of this Act. A reservoir 1.400 feet

above sea level and holding 200 million gallons of water

burst and caused great devastation and loss of life.

(7) .\ct of God .—This has already been considered ((nite,

§ 16).

(8) Default of the plaintiff.—In Rylands v. Fletcher itself,

this was noticed as a defence (n). If a person knows that

there is a danger of his mine being flooded by his neighbour’s

operations on adjacent land and courts the danger by doing

some act which renders the flooding probable, he cannot

complain (o). So, too, in Pouting v. Noakes (p). the

plaintiff’s horse reached over the defendant’s boundary,

nibbled some poisonous tree there and died accordingly, and

it was held that the plaintiff could recover nothing, tor the

(k) asotl, 70 Tj. T 547

(?) [1911] 3 li. B. 772. Where there is tu'jrhgcnce of (he .soit oc'-nf rin^

in Northvjestcrn Utilities, Ltd. v. London Gnorantce, oto Co., Ltd.. '

A, C, 108, statutory authority may be no defence.

(m) 20 & 21 Geo. 5, c. 51, s. 7,

(n) (1868), L. R. 3 H. L. 330, 340.

(o) Lomax v. Stott (1870), 39 L. J. Ch. 834; Dunn v. Birnii/Djii/i/n

Canal Co. (1872), L. R. 7 Q. B. 244. jl/ile.s v. Forest Rock Granite Co

Ltd. (1918), 34 T, L. R. 500, would bo more helpful if the report had si

more exactly the findings of the jury.

ip) [1894] 2 Q. B. 281; cf. Cheater v. Cater, [1918] 1 K. B. 247.
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damage was due to the horse’s own intrusion and, alter-

natively, there had been no escape of the vegetation. Had it

been grown there expressly for the purpose of alluring cattle

to their destruction, the defendant would have been liable, not

on the ground of Rylands v. Fletcher, but because he would

have been in the position of one who deliberately sets traps

baited with flesh in order to attract and catch dogs which are

otherwise not trespassing at all (q).

If the injury due to the escape of the noxious thing would

not have occurred but for the unusual sensitiveness of the

plaintifi’s property, there is some conflict of authority whether

this can be regarded as default of the plaintiff. The Judicial

Committee in Eastern c^- S. .4. Telegraph Co. Ltd. V. Cape

Town Tramways Companies, Ltd., where an escape of elec-

tricity injured a peculiarly sensitive apparatus on the plaintiff’s

land, held that he could not recover. “ A man cannot increase

the liabilities of his neighbour by applying his own property

to special uses, whether for business or pleasure ” (r). This

seems only fair, for the rule in Rylanus v. Fletcher is quite

penal enough without extending it to cases like this ;
nor

would the plaintiff be unprotected if there were any negligence

on the defendant’s part, for the ordinary tort of negligence

would then be committed. However, in Iloare cS’ Co. v.

McAlpine (s), where vibrations from pile-driving caused

structural damage to a large hotel on adjoining land, Astbury,

J., held it to be a bad plea that the vibrations had this effect

only because the hotel was so old as to be abnormally

imstable
; but he found also that the evidence did not establish

that it was in such a condition.

§ 143. Relation of the Rule in Rylands v. Fletcher to

Nuisance (f).

Enough has been said to show that the rule in Rylands v.

Fletcher started its career entangled with at least three other

branches of the law—trespass of a highly special kind, escape

of mischievous animals, and nuisance (it). It is only with

(?) Townsend v. ]Vallirn (1808), 9 East 277.

(r) [1902] A. C. 3S1, 393.
(s) [1923] 1 Ch. 167. See Sir Eredcrick Pollock ’.s cnticisin of this

decision in Torts, 390, note (?), and 39 Li. Q. R. (1923), 115—llO.

(t) Adapted I'loin 4 Cambridge Law Journal (1931), 191—197.

(ti) And it is quite possible for the same set ol facts to giound liability

.under Rylands v. Fletcher and liability for the tort of negligence; .itt.-Gcn.

T. Cory Bros., Ltd., [1921] 1 A. C. 521.

§§ 142 ,
143 .

Rylands v.

Fletcher
and nuisance.
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§ 143 .

Inevitable

overlap.

nuisance that we are here concerned, and its implication with

Rylands v. Fletcher has steadily grown since the decision

in that ease.

To begin with, let us select what description of nuisance

we may, we shall find that it will always cover the type of

evil contemplated in Rylands v, Fletcher. Hence, the Courts

have repeatedly treated the rule in that case as if it were a

mere species of the wrong comprised in nuisance. Actions

for nuisance have been brought for damage arising from the

escape of electricity (a), of sewage (b), of water from a burst

main (c), of an explosion from an electric spark (d), of rocks

from the side of a hill (e), of a skidding omnibus (/), of

mischievous persons (g), and most of them were considered

throughout by the Judges who tried them as if they were

direct applications of the rule in Rylands v. Fletcher. And

other actions of nuisance have been regarded as on the same

footing for the purpose of applying some exception to the

rule (h). So, too, the text-books on nuisance have classified

the rule in Rylands v. Fletcher as a variety of it (i). Of

course, on this hypothesis it is possible to ignore the genus

“ nuisance ”, and to rely exclusively on the species “ rule in

Rylands v. Fletcher ”, and that is exactly what has been done

in another case on the escape of electricity (k). Conversely,

it is possible to ignore the species and to rely on the genus,

and that was exemplified in a decision as to the escape

of vibration, which proceeded solely on the ground of

nuisance (1). Yet again, the two may be run in double

harness (rn). In at least one case it is impossible to discover

(a) National Telephone Co. v. Baker, [1893] 2 Ch. 186.

(b) Jones V. Llanrwst U. D. C., [1911] 1 Ch. 393; Parker, J., regarded

it as “trespass” within Rylands v. Fletcher: ibid. .102

—

403.

(c) Charing Cross, etc. Co. V. London Hydraulic Power Co., [1913]

3 K. B. 442.

'(d) Goodbody v. Poplar Borough Council (1915), 84 L. J. K. B. 1230.

(e) Pontardau-e R. D. C. v. Moore-Gwyn, [1929] 1 Ch. 656.

(/) Fletcher Moulton, L.J., in Wing v. L. G. 0. Co., [1909] 2 K. B
652, at pp. 665—668.

(g) Att.-Gen. v. Corke, [1933] Ch. 89.

(ii) Scrutton, Li.J., in Job Edwards, Ltd. v. Birmingham Navigations,

[1924] 1 K. B. 341, 356—357.
(t) Garrett, Nuisances (3rd ed. 1908), 138 seq.-, Pearce & MeRton,

Nuisances (1926), 19—^20 (a species of nuisance concerned with “noxious

or dangerous ” things).

ih) Eastern and South African Telegraph Co., Ltd. v. Cape Town Tram-

ways Co., Ltd., [1902] A. C. 381. So, too, with the escape of creosote:

West V. Bristol Tramways Co., [1908] 2 K. B. 14.

(i) Knight v. Isle of Wight, etc. Co. (1904), 73 L. J. Ch. 299.

(m) Hanson y. Wearmouth Goal Co. (1939), 55 T. L. K. 747.
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whether the deeision was based on Rylands v. Fletcher or on

nuisance, but there is nothing surprising in this in view of the

convenient formlessness of actions since the Judicature

Acts (n).

It would be incorrect, however, to state baldly that the

rule in Rylands v. Fletcher is merely a species of nuisance.

It is much nearer the truth to say that an accident of

definition, or lack of definition, of nuisance may bring the

same set of facts within either kind of liability, but that they

differ notably in details, and that it is only where none of these

differences of detail is in question that it is immaterial whether

the action is for nuisance or is on the rule in Rylands v.

Fletcher. Nuisance and that rule are related to one another

as intersecting circles, not as a segment of a circle to the

circle itself. Nor do the decided cases warrant any other

view. If John Smith’s artificial reservoir bursts and floods

William Brown’s land, it does not matter whether Brown

sues Smith for nuisance or for breach of the rule in Rylands

V. Fletcher. Smith is liable either way. But it does matter

a great deal if the reservoir were erected by an independent

contractor, or if a violent storm burst the reservoir, or if

John Smith were not in occupation of his land, but had let

it to Green ; for in all these points the law of nuisance is not

the same as the rule in Rylands v. Fletcher.

The differences between the two torts may now be sum-

marised ;

—

(i) Many nuisances are quite outside the rule in Rylands

V. Fletcher, e.g., ordinary obstruction of a highway (o),

defective fencing (p), watching and besetting workmen {q),

and many forms of interference with servitudes. Again,

noise always seems to have been treated as a nuisance pure

and simple (r).

(ii) Nuisance is confined to injuries which primarily affect

in) Ballard v. Tomlinson (1884), 26 Ch. D. 194; (1885), 29 Cli. D. 115
(“ action to restrain the defendants Irom polluting the water coming to a

well belonging to the plaintiff ”).

(o) Campbell v. Paddington Borough Council, [1911] 1 K. B. 869; .4ft..

Gen. V. Brighton, etc. Association, [1900] 1 Cli. 276.

(p) Harrold v. Watncij, [1898] 2 Q. B. 320; Barker v. Herbert, [1911]
2 K. B. 633.

(q) Lyons v. Wilkins, [1899] 1 Ch. 255.

(r) Whatever be the reason for this, it is not because Rylands V. Fletcher

refers only to the escape of tangible matter, for it applies to vibrations,

which can scarcely be described as tangible.

§ 143 .

But not

entire

coincidence.

Differences.
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§ 143 . the use or enjoyment of land. The rule in Rylands v. Fletcher
is not limited in this way. Thus it applies to injuries sustained

by a non-occupier of land owing to the escape of the defen-

dant’s fierce animal, and to harm done to the electric cables

of the plaintiff, who had no interest in the land where the

cables were laid, by the escape of water from the defendant’s

mains (.s).

(iii) Nuisance may be legalised by prescription. This

cannot apply to all breaches of the rule in Rylands v.

Fletcher, but where the injury is of a continuing character

and is also a nuisance which has been legalised by prescription,

it would be artificial to hold that the plaintiff could neverthe-

less sue for breach of the rule.

(iv) The act of God is a defence perhaps peculiar to Rylands
V. Fletcher. Inevitable accident constitutes a similar (but not

identical) defence to nuisance (t).

(v) In nuisance, a non-occupier of the land on which the

injury originates may be liable; e.g., the builder of a wall

on land occupied b> X has been held liable for thereby

obstructing access to Y’s private market (a) ; and excep-

tionally a landlord may be liable for a nuisance on premises

in the occupation of a tenant (b). On the other hand,

occupation of land, or the holding of some franchise over

it (c), by the defendant is essential to his liability in Rylands

V, Fletcher (d).

(vi) The defendant in Rylands v. Fletcher is liable for the

wrongs of an Independent contractor, but in nuisance this is

not so, apart from the exceptions which we have already

noticed (ante, p. 457).

(vii) It is doubtful whether unusual sensitiveness of the

plaintiff’s property is a defence to an action of the Rylands v.

Fletcher type ; but it certainly is to an action for nuisance (e).

(s) Charing Cross Electricity Supply Co. v, Hydrauhe Power Co.. [1911]
3 K. B. 772. See, too, Pollock, Torts, 391—392, and Salraond, Torts, 619.

(t) Ante. 5 15. Sir Frederick Pollock in 143 H. R. Prel. v—vi; Ralmond,
Torts, § 5 (5).

(a) Thompson v. Gibson (1841), 7 M. & W. 456.
(b) Ante, pp. 461—466.
(c) Northwestern Utilities, Ltd. v, London Guarantee, etc. Co

,

Ltd.,

[1936] A. C. 108, 118; Charing Cross Electricity Supply Co v. Hydraulic
Power Co., [1914] 3 It. B. 772 (ante, p. 490).

(d) Rainham Chemical Works, Ltd. v. Belvedere Fish Guano Co., Ltd.,

[1921] 2 A. C. 465; St. Anne's Well Brewery Co. v. Roberts (1928), 140

Ii. T. 1, .5—6, 9; cf. Dr. W. T. S. Stallybrass’s article on tills case in

45 Tj. Q. E. (1929), 118.
(e) Ante, p. 444.
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(viii) It has also been held that in Rylands v. Fletcher §§ H3, 144.

liability is based on unnatural use of his land by the defen-

dant, and on the object being dangerous in itself (/). What-
ever be the meaning of these phrases (g), it is doubtful in

what sense, if any, the first of these restrictions applies to

nuisance ; and it is clear that the second does not, for the

defendant in nuisance may quite well be liable even if what

has caused the injury is not dangerous in itself.

§ IM. Fire. Fire.

Liability for damage done by the escape of fire had better

be considered here, and it cannot be intelligibly stated without

a sketch of its history (h).

There were originally three possible actions for such Historical,

damage : (1) Writ of trespass vi et arinis (?). (2) Ordinary

action upon the case
;
misadventure seems to have been no

defence here (k). (3) Special action of trespass upon the

case for negligently allowing one’s fire to escape in contra-

vention of the general custom of the realm {1). Now (1) and

(2) were never popular and we hear almost nothing of them

in the reports. But (3) was much better known—we first

read of it in Beatdieu v. Finglam (1401) (m )—and it became

the usual remedy. Historically it had nothing to do with

any of the following things : (i) Nuisance, or any of the

remedies for nuisance
; in fact it was carefully segregated

from these in the literature of the law (n). (ii) Negligence as

a tort, for negligence did not become a tort until the early

nineteenth century. The allegation in the action for fire that

the defendant “ tarn negligenter ac improvide ” kept his fire

that it escaped, referred to negligence in its older sense,—one

mode of committing a tort. Now that negligence is also an

independent tort, there is no reason why damage done by the

escape of fire should not be reckoned as an instance of it, if

the plaintiff prefers to take that course (o). (iii) The rule in

(/) Noble V Jtaiiifvn. [192G] 2 K. B. 332. (f/) .ln(c, pp. 48t—486.

(fe) Detailed in 42 L Q E. (1926), 46—50, and 4 Cambridge Law Journal

(1931), 203—206.
(i) 42 Lib. Ass. pi. 9 (A) .4imii. (1.582), Cro. Eli?.. 10.

(!) Identified bv Sir Fredeiick rolloek wirli the Common Law : Torts,

399—400.
(m) y. B. Pasch. 2 Hen. 4, f. 18, pi. 6

(n) E.g., the Abridgments of llolle, Vincr, Comyns and Bacon.

(o) Bankes, L.J., in Musgrove v. Pandelis, [1919] 2 K. B. 43, 46;

Scnitton, L,T., in Job Edwards, Ltd. v. Birmmgham Navigations, [1924]

1 E. B. 341, 361,
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§ 144 . Bylands v. Fletcher, which was not formally laid down until

1868.

Now it was after the formulation of the rule in Bylands v.

Fletcher that these remedies, which had been tolerably

distinct until then, tended to become entangled with one

another.

First, the rule in Bylands v. Fletcher was occasionally

regarded as a mere variant of liability for nuisance (p).

Secondly, shortly after the decision in Bylands v. Fletcher

in the Court of Exchequer Chamber (q), the Court of Queen’s

Bench held in Jones v. Festiniog B. Co. that fire was to be

included in “ things likely to do mischief if they escape ” (r),

and that it thus came within the rule in Bylands v. Fletcher;

and this has been followed in later decisions (s). One might

infer from this that the rule in Bylands v. Fletcher has

entirely absorbed the special action of trespass on the case

for fire (subject to an Act of 1774 which is discussed below).

And the inference is favoured by the fact that the defendant

has been held liable for the default of an independent con-

tractor (t), which may be regarded as one of the hall-marks of

the strict liability in Bylands v. Fletcher. Yet it is doubtful

whether the absorption is complete. For instance, inevitable

accident is perhaps in some instances a defence to the action

for fire (even apart from the Act of 1774); Sochacki v. Sns

(post, p. 500) ; but it is probably no defence under the rule in

Bylands v. Fletcher, although act of God is a defence.

Thirdly, it was assumed rather than actually decided in

1924 in Job Edwards, Ltd. v. Birmingham Navigations (a),

and in 1946 was actually decided in Spicer v. Smee (o) that

the escape of fire may be a private nuisance. The idea

was in effect a novelty in the earlier of these two cases (a),

and the decision in this and other respects flattens out
I

(p) Ante, p. 49’2.

(q) (1866), L. K. 1 Ex. 265.
(r) (1868), Li. E. 3 Q, B. 733, 736. Blackburn, J

,
was one ot the

Judges.
(s) Powell V. Fall (1880), 5 Q. B. D. 597; Gunter v, James (1908), 24

T. L. E. 868; Musgrove v. Pandelis, [1919] 2 K. B. 43; Mansel v. Webb

(1919), 88 E. J. K. B. 323; Job Edwards, Ltd. v. Birmingham Navigations,

[1924] 1 K. B. 341, 351—352 (Bankes, L.J.); Colhngwood v. Home and

Colonial Stores, Lid. (1936), 155 L. T. 550.
(t) Black V. Christchurch Finance Co., [1894] A. C. 48.

(u) [1924] 1 K. B. 341.

(v) [1946] 1 A. E. E. 489.
(o) 4 Cambridge Law Journal, 205.
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somewhat violently the historical perspective of the topic. § H4.

The action was to determine who was liable for the expense

of extinguishing a fire which all parties admitted to be a

nuisance. The fire had been caused by the deposit of some

refuse by a trespasser on land belonging to, but unoccupied

by, A. The fire spread slowly and threatened to extend

to B’s land. B asked A to put it out. A refused, but

allowed B to enter his land and extinguish it. A paid to

B half the cost of this, without prejudice, and then sued

B to recover payment. The Court of Appeal by a majority

held that A’s claim was good because he had neither caused

nor continued the fire, nor had he been negligent with

respect to it. Now the neat question seemed to be, “ Who
was bound to abate the nuisance? ” Yet the problem was

discussed in at least three other aspects ;
first, as of the

Rylands v. Fletcher type of liability with which the Court

identified nuisance for this purpose (b); secondly, as liability

under the action for escape of fire (c); thirdly, possibly as

liability for the tort of negligence. "

The result at the present day seems to be that damage Present law.

resulting from the unintentional (d) escape of fire is redressible

by any of the following remedies : (i) The special action of

trespass upon the case for negligent keeping, (ii) An action

of the Rylands v. Fletcher type
;
query whether this has

totally absorbed this first action? (iii) An action for

nuisance. (iv) An action for negligence.

We can now state the existing law under two heads, by

statute and at Common Law.

(1) Fires beginning accidentally on the defendant’s land.— statutes.

The Fires Prevention (Metropolis) Act, 1774 (e), provides

that no action shall be maintainable against any one on

whose building or estate a fire shall accidentally begin. This

section of the Act is of general application and is not limited

to London (/).
“ Accitlentally ” has been the subject of

judicial interpretation. It certainly will not exempt from

(6) But how can the fire be said to have “ escaped ” ?

(o) Bankes, L.J., telescoped this into nuisance (a historical distortion)

and nuisance into liability under Rylands v. Fletcher : [1924] 1 K. B. 341,

362.

(d) If the damage is intentional it is trespass or assault; e.g., deliber-

ately throwing a lighted match on a haystack or a lighted firework in a

man's face,

(e) 14 Geo. 3, c. 78, s, 86.

if) Filliter v. Phippard (1847), 11 Q. B. 347.

An
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§ 144 . liability one who has been negligent (g); nor even one who
was guilty of no negligence so far as the origin of the fire was

concerned but who has been negligent in letting it spread.

In Musgrove v. Pandelis (h) X occupied rooms over a garage

and let part of the garage to Y, who kept a car there. Y’s

servant, Z, who had little skill as a chauffeur, started the

engine of the car. Without any fault on his part the petrol

in the carburettor caught fire. If he had acted like any

chauffeur of reasonable competence, he could have stopped

the fire by turning off the tap connecting the petrol tank with

the carburettor. He did not do so and the fire spread and

burned X’s furniture and rooms. X sued Y, who was held

liable, for the fire which did the damage was not that which

broke out in the carburettor but that which spread to the

car
;
and this second fire or continuing fire (whichever is the

correct phrase) (i) did not “ accidentally begin ”. The first

fire no more really caused the damage than a housemaid

striking a match to light the kitchen fire causes the fire which

ultimately burns down the house. Another ground for the

decision was that a ear with petrol in its tank was a dangerous

thing to bring into a garage within the principle of Rylands v.

Fletcher (k), but this has been doubted (T). On the other

hand, if there has been no negligence at all in the origin or

spread of the fire, there is no liability. In ColUngicood v.

Home and Colonial Stores, Ltd. (m), a fire broke out on the

defendants’ premises and spread to those of the plaintiff ;
it

originated in the defective condition of the electrical wiring

on the defendants’ premises, but, as there was no negligence

on their part and no evidence that any skilled person had

found the installation defective, they were held not liable

;

nor was Rylaiids v. Fletcher (n) applicable, for the installation

of electric wiring, whether for domestic or trade purposes,

was a reasonable and ordinary use of premises.

Railway engines.—Other statutes deal with the escape of

ig) Same case; also Vaughan V. Menlove (1837), 3 Bing. N. C, 468.

(li) [1919] 2 K. B. 43; applied in Mulholland iC Tedd, Ltd. v. Baker

(1939), 161 Jj. T, 20.

(i) [1919] 2 K. B. at p. 51, and Scrutton, L.J., in Job Edwards, Ltd

V. Birmingham Navigations, [1924] 1 K. B. 341, 361.

(/c) (1868), L, E. 3 H. L. 330.

(l) By Eomer, ti.J., in Collingwood v. Home and Colonial Stores, Lid

(1936), 155 L. T. 550, 553.

(m) Last note.

(n) (1868), L. E. 3 H. L. 330.
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sparks from railway engines. Where, as is commonly the

case, a railway is constructed and worked under statutory

powers, and there is no negligence in the construction or use

of locomotives, there is no liability for fires caused by the

escape of sparks from locomotives; such was the decision in

Vaughan v. Taff Vale Ry. Co. (o), where the defendants had

taken every precaution that science could suggest to prevent

injury of this sort, and it was held that as Parliament had

authorised the use of locomotives it was consistent with

policy and justice that the defendants, in the absence of any

negligence, should not be liable. But this view was rather

hard upon farmers with crops adjacent to a railway line and

a compromise was effected by the Railway Fires Acts, 1905

and 1923 (p), which cast upon railways a liability not

exceeding £200 for damage caused to agricultural land or

agricultural crops for fire arising from the emission of sparks

or cinders from their locomotives, although the locomotive was

used under statutory powers. Presumably this puts the

liability of the railway company up to £200 on the same level

as that fixed by the Common Law and, on the other hand, does

not deprive it of any of the defences pleadable at Common
Law which are discussed below; e.g., default of the

plaintiff (q).

(2) Other fires.—As has been stated, it is possible to sue

at common law for the escape of fire either by the action for

negligent keeping, or under the rule in Bylands v. Fletcher,

or for nuisance, or for the tort of negligence. We can limit

ourselves to the first of these, leaving it open whether it is

now a species of the second. The principles of the third and

fourth have been discussed elsewhere. It is repeatedly said

that at Common Law a man must keep in his fire “ at his

peril ”, but research shows that we cannot be sure that at

any period in the history of the Common Law a man was

absolutely liable for the escape of his fire (r). The action for

negligent keeping always alleged that the defendant had

guarded his fire “ tarn negligenter ac improvide ” that it

had spread.

(o) (1860), 5 H, & N, 679.

(p) 5 Edw. 7, c. 11, s. 1; 13 & 11 deo 3, c. 27, s. 1.

(q) Groom v. G. W. Rij (1892), 8 T. L. E. 253, 236. In Parker v.

L. N. E. Ry. (1945), 175 L. T. 137, defendants were held liable, as they had
not adopted a modern invention used by other rriilways.

(r) 42 L. Q. E. (1926), 46—50.

§ 144 .

Common
Law.
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§ l«. Exactly what “ negligenter ” meant can only be
conjectured, for the old authorities are confused, but it certainly

excluded liability where the fire spread or occurred (i) by the

act of a stranger
; a man was not responsible for that, although

he was for the default of his servant, his wife, his guest, or

one entering his house with his leave or assent (s); (ii) by

misadventure which, to anticipate a modern term, is equiva-

lent to inevitable accident. This exception was established

with some hesitation. It was recognised by the time of

Elizabeth (t). In 1697, Tubervil v. Stavip (u) tended to

unsettle it, for it was held that liability extended to fire

originating in a field, e.g., for the purpose of burning stubble,

just as much as to one beginning in a house ; but that it a

sudden storm had arisen which the defendant could not stop,

that might be shown in evidence. Collateral reports indicate

ill-defined notions of the meaning of negligence in this con-

nexion (a). However, the Act of 1774 negatived liability for

accidental fires beginning on the defendant’s land, though it is

not clear whether at that date this signified inevitable accident.

The extent to which inevitable accident is, at the present day,

a defence in cases outside the Act of 1774 is .somewhat

doubtful. It certainly is not with respect to the escape

of sparks from locomotive engines, whether on a railway or

on the highway, which are not protected by some statutory

authority (6). But the decisions were based to some extent

on such engines being highly dangerous machines and it is

questionable whether they go the length of holding that

inevitable accident can never be a defence. Apart from this,

Sochacki v. Sas (c) shews that in some circumstances inevit-

able accident may be a defence. X, a lodger in Y’s house, left

his room with an ordinary fire alight in the fireplace. During

his absence a fire broke out in the room, probably owing to

a spark jumping out of the fireplaee. The fire spread to a

neighbouring room and caused mueh damage. Lord Goddard,

C.J., held that X was not liable to Y, for there was no negli-

gence on his part, though there was no fire-guard or fender

(s) Ibid., where all the authorities are examined.
(t) Anon., Cro. Ehz, 10.

(u) 1 Sail;. 13.

(al Comb. loO; Carthew 425; 42 Ii. Q. E. 49, note 5.

(b) Jones v. Festtniog llij. (1868), L. E. 3 Q. B. 733 (railway engine);

Powell V. Fall (1880), 5 Q. B. T>. 597 (traction engine).

(c) [1947] 1 A. E. E. 344.



strict Liability. The Rule in Rylands v. Fletcher 501

in front of the grate. Res ipsa loquitur was inapplicable, for

the fire was not too large for the grate ; nor was the rule in

Rylands v. Fletcher applicable, for X had used his room in an

ordinary and natural way. Again, suppose that a motor

car skids without any negligence on the part of the driver

while it is passing a brazier containing live coke which

has been lawfully and carefully placed on the highway in

connexion with road repairs, and suppose that the car knocks

over the brazier and a fire occurs in consequence which

destroys property of a third person ; is any one to be held

liable for the damage ? Whatever may be the answer to this

question, we are probably safe in saying that if the rule

relating to escape of fire is to be regarded as a special instance

of the rule in Rylands v. Fletcher, then the defences which

are pleadable in the latter case are also pleadable in the

former
;

if that be so, the act of God would be one such

defence even if inevitable accident would not be (d) ;
so, too,

would natural user of the premises from which the fire escaped

(Sochacki v. Sas, supra (e) ). *

(d) Black v, Christchurch Finance Co., Ltd., [1894] A. C. 48, indicates

that if the fire were due to the act of a treepasscr, the occupier is not liable.

(e) In Ekstrom v. Deagon, [1946] 1 D. L. E. 208, the Supreme Court

of Alberta held that X was liable to Y under the rule in Rylands v. Fletcher

for a fire on Y'e premises caused by the escape of petrol from X’s car which
X had brought on to Y’s premises for repair. The decisions in the English

cases cited by the Court in support of their decision do not seem to go so

far [Charing Cross Co. v. Hydraulic Power Co., [1914] 3 K. B. 772;

Northwestern Utilities, Ltd. v. London Guarantee Co., Ltd., [1936] A. C.

108).

§ IM.
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§§ 145 , 146 .

IVhy a

separate

beading.

Three forms
of liability.

CHAPTER XX

STRICT LIABILITY. ANIMALS (a)

§ 14S. Except in two respects there is no reason why a

separate chapter should be allotted to animals in a book on

the law of tort. True, the law relating to them impinges

upon our daily life much more than the ordinary man realises.

There are some forty ways in which he may be brought in

contact with the law through his dog ; and horses, fish and

game form sections of respectable size in legal encyclopedias.

But in the law of tort it is only straying cattle and animals

of savage disposition that call for any special notice, the

first because of its historical prominence in the dawn of nearly

every system of law, the second because of the stringent

liability which has been attached, especially in modern times,

to dangerous things. Both may be bracketed under “ strict

liability ” akin to the rule in Bylands v. Fletcher (b) but with

considerable differences in the detailed rules connected with

them.

§ 146. It cannot be said too early or too often that liability

for animals is distributable under three entirely separate

heads, for occasionally even Judges have forgotten this, and

thus the law has developed, and still remains, in some con-

fusion. A problem on injury done by an animal is never

completely solved unless it is considered under each of these

heads
;
for it may well be that, although there is no liability

under one of them, there is under either of the other two.

The three heads are :

(1) Ordinary liability in tort.

(2) The cattle-trespass rule.

(3) The rule as to scienter (c).

We must develop these in detail.

(a) The topic is covered by the valuable and exhaustive monogiaph of

Dr. Glauville Williams on Liability for Animals (1039). The book is

frequently cited in this chapter.

(h) Ante, Chap. XIX.
(c) Wo must apologise once for ail for frequent use of the barbarous

phrase, “ the scienter rule”, but only a periphrasis of some length and

clumsiness would obviate it.
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§ 147. Ordinary liability in tort.

There are many possible ways in which a tort may be

committed through the instrumentality of an animal under

one’s control (d) ;
but the fact that the agent happens to be

animate instead of inanimate is immaterial. Your liability is

neither greater nor less whether it be a stick or a stone or any

living thing with which you have inflicted the injury. Thus

you can be liable for nuisance through the agency of your

animals, just as you can be for nuisance through the agency

of anything else which belongs to you. A man who keeps

pigs too near his neighbour’s house commits a nuisance, but

that is not solely because they are pigs. He would commit

a nuisance just as much as if what he owned were a manure-

heap and not pigs. There is no independent tort called

“ nuisance by pigs ” or “ nuisance by animals ” (e).

Again, if a dog-owner deliberately sets his dog on a peace-

able citizen, he is guilty of assault and battery in the ordinary

way just as if he had flung a stone at^him or hit him with a

cudgel. So, too, if a man teaches his parrot to slander any

one, that is neither more nor less the ordinary tort of defama-

tion than if he prefers to say it with his own tongue rather

than with the parrot’s.

So, too, ordinary trespass can be committed by means of

animals. Trespass by beasts so often takes the form of

cattle-trespass (with which we deal separately) that one

does not meet with many ordinary actions for trespass in

the law reports. However, an indirect example of it is

Paul V. Sinnmerhaijes (/), where fox-hunters persisted in

riding over the land of a farmer in spite of his express pro-

hibition, and they were held to have committed trespass.

The tort of negligence can also be committed by means

of animals. If Peter, while he is riding his horse at a furious

pace, knocks over and injures John, John can sue him for

negligence
; but nothing turns upon the fact that what he

was riding was a horse. If it had been a motor-cycle he would

have been in just the same position. There is no special

form of negligence called “ negligence through animals ” any

(d) Brackenborough v. Spalding U. D. C., [1942J A. C. 310, 315, 317,

324 {post, p. ,507) touched upon control.

(e) Pitcher v. Marlin, [1937] 3 A. E. E. 918, illustrates a nuisance
committed through the agency of a 3og. >

(/) (1878), 4 Q. B. D. 9.

§ 147.

Ordinary
liability in

tort.
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more than there is a special kind called “ negligence through
motor vehicles

We say that the tort of negligence is possible through the

agency of animals, and there is no doubt that that is the law

now. But until the present century it could not be dogmati-

cally asserted, for doubts arose from two sources. First, some
of the Judges had ill-defined ideas on the question whether

negligence was still simply a mode of committing a tort or

whether, in addition to this, it had also become an independent

tort (g). Secondly, some of them mixed up liability in the

scienter type of action with questions of negligence (h). But

there is abundant later authority to shew that the action for

negligence for harm done through animals is quite distinct

from both the cattle-trespass rule and the scienter rule (i).

Animals Animals straying to highzmy.—One qualification on this

high^way
liability for the tort of negligence is that if animals mansuetse

naiurie (i.e,, ordinary tame animals) stray from adjacent land

on to the highway, thejperson responsible for them (whom for

brevity’s sake we may call their owner) may be liable for

trespass to the owner of the soil of the highway, but if they

do damage to any one else or to his goods their owner

is not liable. The reason for this is that in early times

very few roads were fenced from the adjacent land and

it Avould have been an intolerable burden on the owner of

beasts if he had been compelled to prevent them from straying

to the highway. It is clear from the decision of the Court of

Appeal in Hughes v. Williams, [1943] K. B. 574, that the

above qualification is law, although the Court regarded it

(q) In Cox V. Burhidge (1803), 13 C. B. (n.s.) 430, Erie, C..T., favoured

the latter view, Williams, J., the former. In Lee v. Riley (1805), 18 C. B.

(n.s.) 722, there was a similar division of opinion between Montague Smith

and Byles, J,J. In Ellis v. Loflus Iron Co. (1874), L. E. 10 C. P. 10, 13—14,

Keating and Brett, JJ., seemed to regard negligence merely as one possible

way of committing trespass.

(h) Pollock, C.B., and Bramw’cll, B., in Coo/ce v. Waring (1863), 2 H. & C.

332; Crompton, .J., in Stiles v. Cardiff Steam Navigation Co. (1864), 33 L -T

Q. B. 310; Bankes, J., in Jones v. Lee (1911), 106 L. T. 123; HenUton, L.J-,

in Sycamore v. Leij (1932), 147 L. T. 342, 344, seemed to ignore the possibility

of the notion for negligence, but Greer, Li.J.. at p. 345, clearly recognised it.

(i) Higgins v. Searle (1909), 100 L. T. 280; Dradleij v. Wallaces, Ltd.,

[1913] 3 K. B. 629, 637; Manlon v. Brorldehnnk, [1923] 2 K. B. 212; GayJer

J Pope, Ltd. V. Davies <f Son, Ltd., [1924] 2 K. B. 75; Fardon v. Harcourt-

Rivmgion (1932), 146 L. T. 391; Pitcher v. Martin, [1937] 3 A. E. B. 918,

Laihall v. Joyce (1939), 55 T. L, E. 994 ; Aldham v. Untied Dairies {London),

Ltd., [1940] i K. B. 507 ; ami finally the House of Lords in Brackenhorough

V. Spalding U. D. C., [1942] A. C. 310 {post, p. 507).
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as unsatisfactory and as open to reconsideration by the House
of Lords (b). However, in Searle v. Wallbank, [1947] A. C.

341 (post, p. 507), the House of Lords had no doubt that the

qualification is law.

The exact scope of the qualification is, however, uncertain.

First, as to the kind of animals which it includes. Certainly,

it covers horses (1), kine (m), swine (n) and sheep (o), and

probably it extends to fowls, dogs and any other tame
animals (p). Next, it seems to apply not only to the escape

of such animals from land which is separate from the highway,

but also to their straying from the strip of grass, which

frequently borders the highway, on to the road itself (q).

Then, with respect to land which is separate from the highway,

the exception is not limited to the owner of the land but

applies also to one who is an occupier or even a mere licensee

of the land whose animals escape from it. But the exemption

certainly does not apply where the animal is of a savage

disposition which is known (e.g., a fierce dog), or presumed

to be known (e.g., a tiger), to its owner and the damage done

by it is a consequence of that (r). This is merely an

{Ic) A view also taken by Viscount Simon, L.C., and Lord Wright in

Bracleenborough v. Spalding U. D. C., [1942] A. C. 310, 316, 321 (post,

p. 507). There arc dicta in earlier decisions that contradict each other as to

the existence oi the qualification; see, on the one hand. Lord Atkin in

Pardon v. Harcourt-IUvmgton (1932), 146 L. T. 391, 392; Greer, L.,T., in

Sycamore v. Ley (1932), 147 L. T. 342, 34,5; Vaughan ^YlUlams, L.J., in

Ellis V. Banyard (1911), 106 L T, 61. .52: on tlie other hand, Buckley, L.J.,

ibid., 53; dicta in Higgins v. Searle (1909), 100 L. T. 280, and in Hadwell
V. Righton, [1907] 2 K. B, 345. There are other dicta which, although
they assume that the qualification exists, disagree as to whether it would
protect an owner who lets animals escape from his land in such large

numbers as to make obstruction of the higljway inevitable; cf. Vaughan
Williams and Kennedy, L.JJ. , in Ellis v. Banyard (1911), 106 L. T. 61,

62, 53, and Cozens-Hardy, M.E., and Pickford, L.J., in Heath's Garage,

Ltd. V. Hodges, [1916] 2 K. B. 370, 376, 379, 380—381. However, the

actual decisions in which these doubts appear relate either to the escape of

animals already on the highway {.e.g., dogs in motor cars), or to the absence

of any negligence, or to remoteness of the damage done. A curious result

of the law is that, while X may be liable in tort for putting an inanimate

object on the highway so that it injures Y, X is not liable for letting an

animal, e.g., a sow, stray from his land to the highway and go to sleep there

(at any rate if it is in the country) and cause similar injury: Higgins v.

Searle (1909), 100 L. T. 280.
(f) Cox v. Burhidge (1863), 13 C. B. (N.s.) 431.

(m) Ellis V. Banyard (1912), 106 L. T. 51

(n) Higgins v. Searle (1909), 100 L. T. 280.

(o) Heath’s Garage, Ltd. v. Hodges, [1916] 2 K. B. 370.

(p) Hadwell v. Righton, [1907] 2 K. B. 345, 348, 349: Heath's Garage,

Ltd. V. Hodges, [1916] 2 Iv. B. 370, 382; Been v. Daties. [1935] 2 K. B
282, 288 (W. Cases, 218).

(9) Cox V. Burhidge (1863), 13 C. B. (N.s.) '431.

(r) Becognised in Been v. Bavies (supra) as undisputed.

§ 147 .
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§ 147.

Doubt as to

liability for

uegligecee.

application of the scienter rule {post, § 152) ; but in this con-

nexion knowledge that any animal mansueta; naturec is prone

to stray will not entail liability under the scienter action, for

straying is not a vice in domestic animals, but is simply ;)art

of the nature of even the most peaceable of them.

A much more troublesome matter is that, while it seems

clear that in some circumstances negligence on the part of the

owner will disentitle hiiq, from claiming that he is not liable

for injuries done by his animals straying from his land to the

highway, the exact limits of this are uncertain. The followins

decisions are most in point on this.

In Heath’s Garage Ltd. v. Hodges (s) A was driving his

car on the highway when two sheep belonging to B jumped

from a bank on the roadside and one of them collided with

and overturned the car. The sheep had emerged from a gap

in a hedge fencing a field occupied by B and the hedge was m
a defective state. The Court of Appeal held that B was not

liable in tort to A, first, because in ordinary circumstances on

an ordinary highway a<man is under no duty to prevent harm-

less animals from straying to the highway and it is immaterial

whether the action be based on negligence or on nuisance

to the highway (t) ;
secondly, because even if there be such a

duty, the damage here was too remote.

In Been v. Davies (ii), X rode his pony, which was nor-

mally a quiet animal, to a large town, put it up in a stable

there and left it insecurely fastened. Thence it escaped to the

highway and caused injury to Y there. The Court of Appeal

held that X was liable in tort to Y, but they differed in their

reasons. All three Judges inclined to the view that the

particular circumstances of each case of this kind must be

taken into account in deciding whether there be negligence

;

but while Slesser, L.J., appeared to think that in a large

town the owner of cattle is liable if he negligently lets them

stray on the highway (a), Homer, L.J., regarded X as liable

because he had been negligent in his care of the pony while

(s) [lOlG] 2 3\, B. 370. See criticisms of this case and the nivii i''

Williams, op. cit., 38G—392.

(t) Lord Cozens-Hauly, if.B., [1916] 2 K. B., at p. 376; Pickfoici. L-J

and Neville, J., are not inconsistent with this, although some of thou brt'i

are wider.

(u) [1935] 2 IC. B. 282 (W. Cases, 218).

(a) [1935] 2 K. B. 282, 286. It is difhcult to be siiic that this

the view of the learned or whether he adopted the same reason -is

Bomer, L.J. At pp. 288, 290, the report is not even grammatical.
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it was on the highway, for his careless tethering of the beast

in the stable was all part of his conduct of it along the

highway (&); this view would make Deen v. Davies of no

import on the question of beasts straying to the highway

(which is the problem we are considering) however relevant

it may be to the liability for animals already lawfully on the

highway,—a matter more germane to the cattle-trespass rule

than to this section.

In Brackenborough v. Spalding U. D. C. (c), A sent

his cattle to the Council’s market-place to be graded. They
were under the charge of A’s servants who, by the direction

of an official, placed them in a pen that was inadequate to

prevent the escape of cattle. One of A’s steers escaped to

the highway and knocked over and killed B there. His

widow sued the Council for negligence. The House of Lords

held that they were not liable, because the proprietors of a

market owe no duty to the people using the market to provide

adequate pens and much less do they owe any duty in this

respect to the public using the adjacent highway. The

provision of pens is merely for the convenient conduct and

management of the market. It was also held that A’s

servants still had custody of his cattle, but that was not the

basis of the decision and no opinion was expressed as to A’s

liability (d). No reliance was placed by the defendants on

the Heath’s Garage Case (supra) and the House of Lords as a

whole did not pass upon the limits of that decision (e).

In Hughes v. Williams (/), Lord Greene, M.R., recognised

that negligence may, in some cases, make the owner liable for

injuries done by animals straying from his land to the high-

way, but Goddard, L.J., inclined to regard negligence as

irrelevant. As, however, it was held that, on the facts, there

was no negligence, the decision is not of much assistance on

this point.

In Searle v. Wallbank (g), the House of Lords held that (1)

(b) Singleton, J., said that he agreed with both hia brelhrcn and with

tha County Court Judge, but other pass.iges of hia judgment, favour the view

of Slesfeer, L.J.
(c) [1942] A. C. 310 (W. Cases, 221).

id) [1942] A. C., at p. 331.

(e) Viscount Simon, L.C., and Tjord Wright loft this point entirely open

(pp. 316, 321); Lord Bussell accepted Jlralh's Case in its entirety (pp. 317

—

318) ; Lord Porter merely referred to it.

(/) [1943] K. B. 574.
' ’

(ff) [1947] A. C. 341.

§ 147 .
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§ there is no general duty on the part of a cattle-owner to con-

struct a fence between his land and the adjacent highway

;

(2) if there is such a fence, he is under no duty to keep it in

repair sufficient to prevent the cattle from straying to the

highway. The grounds on which their lordships based their

decision were the harshness of imposing on cattle-owners,

especially in rural districts, the duties mentioned above
; and

the difficulty, if such a duty were imposed, of defining its

limits ; e.g., the height of the fence and the frequency with

which the efficiency of the gates and fences should be examined.

It must be noted that their lordships did not go the length

of holding that, in no circumstance whatever, can the cattle-

owner be liable for negligence. Their actual decision referred

to fences, and the facts were that the plaintiff, while cycling

on the highway during a “ black-out ” was injured by a

collision with the defendant’s horse, which had strayed to the

highway through a gap in his fence ; the evidence shewed no

carelessness on the defendant’s part, quite apart from the

decision that he was un3er no duty to take care. We venture

to suggest that if he had known of the existence of the gap and

had deliberately left it open, he might have been liable for the

tort of nuisance, for the owner of an animal may be liable for

any tort (in addition to torts peculiar to animals) committed

through its agency, if the requisites of that tort are satis-

fied (h). With all deference to the House of Lords, we suggest

that there is room for legislative amendment of the rules laid

down in Searle v. Watlbank (i). The fact is that motor traffic

has raised in an acute form a problem which scarcely troubled

our ancestors. They found it easier to dodge a straying cow

when they were driving a vehicle like a horse and cart whose

speed was unlikely to exceed 15 miles an hour than we do in

driving a car at 4.5 miles an hour. The very essence of use of

the highway is a fair balancing of the competing interests of

aU those who use it; and a reasonable compromise would

be to hold that, where land in the country is unfenced

from the highway, users of the road must expect animals

{h) Ante, § 146. See, too. Pitcher v. Marlin, ante, p. 503; but in Searle

V. Wallbank, [1047] A, C. 341, 361. Lord du Parcq thought that the rule

there laid down applied to nuisance a,s well as to negligence.
(i) It is worth noting that the Highway Act, 1864 127 & 28 Viet. c. 101),

s. 25, makes it a criminal offence for the owner of the quadrupeds there

specified to let them stray sr he about on the highway; hut any right

of pasturage by the side of the highway is preserved.
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mansuetse naturse to stray from the adjacent land to

the highway, but that, where the land is fenced, the

occupier must keep the fence in repair at least to the extent

of preventing fairly large animals like horses, kine and sheep

from straying ; for otherwise the apparent protection of the

fence may be nothing but a trap to the user of the highway.

The duty need not, however, be extended to smaller animals,

like dogs, cats and poultry, whose incursions on the highway

are matter of common experience and are fraught with small

risk to traffic.

Of course, whatever be the liability in tort for animals,

it may be varied by contract between the parties, whether

the action brought be for some ordinary tort, or under the

cattle-trespass rule, or under the scienter rule. In Smith v.

Cook (/), X, in return for money payment, put Y’s horse in

X’s field where there were some heifers. X knew that there

was a bull on some adjoining land, that there was no adequate

fence to keep it out and that it often strayed to his own

land ;
but he did not know that it haiJ a mischievous disposi-

tion which led it to gore Y’s horse. Now had there been no

contract between X and Y, this lack of knowledge would have

excused X from liability under the scienter action; but it

was held that as there was a contract which required him to

take reasonable care of the horse, he had failed to fulfil it

and was liable.

§ 148. Cattle-trespass.

In early times if cattle trespassed on another man’s land,

he could (and still can) distrain them damage feasant, or he

had a remedy for trespass in the local Courts, for trespass

was familiar there long before the writ for it was common
in the King’s Courts (k). We first hear of this writ in John’s

reign (1199—1216) and the earliest instance of its application

to the incursions of cattle which Dr. Glanville Williams (Z)

has been able to trace was in 1214 (m) ; and in his opinion

it was at first confined to intentional trespass by the keeper

of the cattle by means of his beasts, and did not apply to

mere escape of them. It was not until 1353 (n) that this

(/) (1875), 1 Q. B. V. 79.

(k) Maitland, Collected Papers (1911), ii, 151, n. 1.

(i) Op. cit., 130.

(m) Cnria Eegis Eolls, vii, 206. '*

(n) 27 Lib. Ass., pi. 56.

§§ H7, 148.

Variation of

liability by
contract.

Cattle-

trespass.

Historical.
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§ 148.

Distinct from
negligence.

extension took place. Later generations were worried by the

idea that the action for escape ought to have been case, not

trespass, because the damage was not direct but con-

sequential (o), and they thought that what afterwards became
the action upon the case for nuisance would have been more
appropriate. Thus we find the maxim sic utere tuo nt alienum

non Isedas (which is often associated with nuisanee) used not

only as a rational explanation of the cattle-trespass rule (p)

but also as a convenient blanket for covering up the supposed

distortion of trespass as a remedy for it (q). But there are

notable differences between cattle-trespass and nuisance and

it is better to keep the two distinet. Moreover, there was

no distortion in 1353 if the action of trespass upon the case

did not exist then ; latter-day research has not traced it

earlier than 1367 (ante, p. 3).

It has long been settled that liability for cattle-trespass

is independent of negligence, and it is that which constitutes

its strictness (r). And, in spite of some confusion in time

past, it is quite distinCt from the scienter type of liability.

In Lee v. Riley (s) the defendant’s mare strayed through a

gap in his fence, which it was his duty to repair, to the

plaintiff’s land and there quarrelled with and kicked the

plaintiff’s horse. The defendant was held liable for cattle-

trespass. A great deal of argument was expended at the

trial on whether the defendant had notice of the ferocious

disposition of his mare, but Erie, C.J., pointed out that,

however relevant that might have been in a scienter action,

it was beside the mark in one for cattle-trespass (t). So, too,

in Theyer v. Purnell (rt),*the defendant’s sheep, infected with

scab, trespassed on the plaintiff’s land where they were

(o) E q., Sir Frederick Pollock legarded it as a stubborn archaism

Torts, 397, note (c), but Dr. Williams shows that it is not: op. cit., 133.

(p) Brian, C.J., in Y. B. Mich. 20 Edw. 4, tr. 10, 11, pi. 10; Salter, J.,

and Atkin, in Manton v, Brocklehank, [1923] 1 K. B. 406, 413; [1923]

2 K. B. 212, 230.

(q) Holt, C.J., in Tenant v. Goldtoin (1704), 2 Ld. Eaym. 1089, 1092.

(r) “ It has . . . been held, again and again, that there is a duty on a

man to keep his cattle in, and if they get on another’s land it is a trespass;

and that is irrespective of any question of negligence whether great or

small Lord Coleridge, C.J
, m Elhs v. Loftus Iron Co. (1874), L. K. 10

B. P. 10, 12. So too Higgins v. Scarlc (1909), 100 L. T. 280; Bradley v.

Wallaces, Ltd., [1913] 3 K. B. 629; Gaijler £ Pope, Lid. v. Davies & Son,

Ltd., [1924] 2 K. B. 75.

is) (1865), 18 C. B. (n.s.) 722.

it) Ibid., 733—734. „
(w) [1918] 2 K. B. 333, especially the judgment of Avory, J.
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interned under a government order and put the plaintiff to

considerable expense. He was held entitled to recover this in

an action for cattle-trespass and it was immaterial whether

the defendant knew, or did not know, of the infected condition

of the sheep (a).

§ 149. Relation oj cattle-trespass to rule in Rylands v.

Fletcher.—In the famous judgment in Rylands v. Fletcher (b)

Blackburn, J., clearly regarded the cattle-trespass rule as a

species of the much broader rule that he was laying down.

But it is pretty certain that he did not realise all the

consequences of this theory or that one of the oldest parts

of English law, which had been worked out with a wealth

of decisions, was being wrenched out of its setting and thrust

into a new doctrine almost every detail of which had still to

be settled. There were whole tracts of the cattle-trespass

rule which had not, and never could have, anything in com-

mon with Rylands v. Fletcher. We shall see, for instance,

that the former rule does not entail liability for cattle driven

without negligence on the highway and escaping therefrom,

nor for cattle straying to the highway from neighbouring land.

But that is not so with filth, water, stenches or the other

noxious things mentioned in Rylands v. Fletcher; whether

they escape from or to the highway or anywhere else, there is

liability if damage is done. Then, again, geese are “ cattle
”

for the purpose of the cattle-trespass rule. Can it really be

the law that a straying goose is in the same deadly category

as a reservoir which burst with a million gallons of water in

it; or, to avoid extreme examples, ’is the mischief the bird

is likely to do comparable with that which will ensue from a

blocked waste-pipe in a lavatory basin?

Fortunately, the Courts have never felt themselves wholly

committed to Blackburn, J.’s, identification of the two forms

of liability. Some may have paid lip-service to it (c), others

(a) Cooke v. Waring (1863), 2 H. & C. 332, was distinguished, where
sheep similarly diseased, strayed and infected plaintiff’s sheep. He sued for

negligence and lost his case on Ihe ground that no scienter (i.e., knowledge of

the diseased condition) had been proved against the defendant and therefore

negligence was negatived. This was a confusion of scienter liability with

liability for the tort of negligence. With better pleading the plaintiff might
have recovered on the ground of negligence, and certainly should have

recovered if he had eiied for cattle-trespass.

ib) (1866), L. K. 1 Ex. 265, 280 seq. Ante, § 140.

(rl E-g-. Holgatc v. Blcazard, [1917] 1 K. B. 443.

§§ 1«, «9.

Belation to

Rylands v.

Fletcher.
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§§149, 150.

Scope of rule.

(1) What are
“ cattle

have not even given it that compliment (d), but almost all

their actual decisions relating to cattle-trespass would have
been just the same if they had never heard of Bylands v.

Fletcher. Our own suggestion, for what it is worth, is that
on both scientific and practical grounds the two ought to be
kept separate so far as is possible (e).

§ 150. Scope of cattle-trespass rule,

(1) Meaning of “ cattle —For the purpose of the rule

what are “ cattle ” ? The term is coincident with the old

word “ avers ” and includes horses, oxen, sheep, swine, asses,

goats, fowls, geese, ducks and probably peacocks and turkeys.

Modern opinion might possibly include tame deer (/). But
cats and dogs fall outside the category

;
for their fleeting

visits to the land of other people there is no liability for

cattle-trespass. No less than six reasons have been given at

various times for the immunity of dogs and they may be

equally well applied to that of cats. It has been said that

a dog is not usually Confined, while cattle, in the common
sense of the word, are (g) ; that it is to the general interest

of the community that dogs should be kept and allowed a

reasonable amount of liberty (h ) ;
that de minimis non curat

lex, for an ordinary dog is less cumbrous than an ox or

horse (i); that its transient incursions must be reckoned as

mere involuntary accidents (k]

;

that it is impossible to keep

it under the same restraint as ordinary cattle (1). There is

common sense in all these reasons ; there is none in a sixth

(d) Lord SterDdalc, M.E., in Manton v. Brocklebank, [1923] SK. B 212,
222; and Atkin, L.J. (at p. 2j0) regarded Ihjlands v. Fletcher as supplying
a reason for cattle-trespass liability, not as defining its limits.

(e) Dr. V, ilUams, op, cit., 198—199, notes other diffeiences. Cattle-

trespass (i) is actionable per sc; (li) requires trespass to land in the first

instance
;

(iii) needs no occupation of land by defendant
;

(iv) inav be

legalised by presciiption
; (v) is not implicated with "dangerous things”

or " non-natural " user of land. But the rule in Rylands v. Fletcher
(i) probably requires special damage; (ii) includes injuiies to land, goods,
or persons; (iii) requires defendant to be occupier or licensee of laud:
(iy) cannot be legalised by prescription

; (v) is implicated with "dangerous
things" and " non -natural ” user of land

(/) There is no actual English decision, but the Iiish case, Brady v.

Warren, [1909] 2 Ir. R. 63‘2, favours the view; Williams, op. cii., 147— 1 18.

(ff) Willes, J., in Cox v. Burbidge (18G3), 13 C. B. (N.s.) 430, HO;
Bankes, L..J., in Buckle v. Holmes, [1926] 2 K. B. 125, 128—129.

(It) Bankes, L..T., last note.
(ij Note (p), supra.
(k) Beckwith v. Shordike (1767), 4 Burr. 2092.
(l) Willes, J., in Cox v.«Burbtdge (1863), 13 G. B. (n.s.) 430, 440— 141,

and Read v. Edwards (1864), 17 C. B. (n.s.) 245, 260—261
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one which is probably the oldest of them all,—that cats and
dogs are not larcenable at common law because there is no

property in them (m), but this piece of pedantry has long

been exploded (n). There is not much direct authority for

the immunity of dogs, although the whole tenor of such cases

as there are is in favour of it (o) ; for cats there was none at

all until 1926 when the Court of Appeal clinched the matter

in Buckle v. Holmes (p). The defendant’s cat strayed fromV

his land to that of the plaintiff and killed fowls and pigeons!

there. The defendant was held not liable for cattle-trespass.
|

The Court judicially recognised the roaming disposition of

cats and equated them to dogs in this respect; and the same

reasons were given for exempting their owners from liability

under the cattle-trespass rule. It did not help the plaintiff

at all, so far as this rule was concerned, that the cat had

destroyed his live-stock, for in an action for cattle-trespass

no account can be taken of any damage done by the animal

unless it can be proved to have been trespassing in the first

instance (q)

;

and there had been no such trespass here.

Nor was the defendant liable under the scienter rule, for there

was no evidence that the cat had given earlier indications of

a vicious disposition. True, it had killed fowls and pigeons,

but that was due, not to vice, but to obedience to its ordinary

instincts
; had it scratched and bitten the plaintiff on his

premises, without provocation, and had its owner known of

its propensity to do this, he would have been liable, not for

(m) Holt, C.J., in Mason t. Keeling (1699), 13 Mod, S33. 33-0, But in

Cox V . Burbidge (1863), 13 C. B, (n.s.) 430, 140, M’lUcs. J,, pwfessoJ himself

unable to understand the reason,

(n) Professor J. H. Wigmore thought that up to the ninetesuTh eentury

dogs were outside the cattle-tiespass lule because, uniiss they -ne'e bi'-nnng

dogs, they were half-savage hangeis-ou in the huina!i ooinmesituf

as they belonged to nobody, nobody was iesponsihle tor thirai: re'c't icss-sys

in Anglo-American Legal History, iu. 31o. This may LjVc ln-cr je la c-itly

law, but it will not do for England " up to the err As lir

back as 1479 Serjeant Townshend was ridicuicii by y.ch. 7[
,

f.-r

that “wild ” dogs had chased his client's hLJiif; \ 3" rldw, 4,

1. 11, pi. 10; cf. Williams, op, cit., 137—lllv

(o) Brown v, Gilo,'! (1833), 1 C- A P, IIS. i# i djesca r.li-Vi '-''sIict

cases more or less in point aie Miticn foiud’ir •littH'' Euc';. "'i'i Jiiujvs

V. Keeling (1699), 12 Mod. 332, 335 iHMt. t \i’. f .i.-i-i.- mi, .s' i.is'iL,

(1767), 4 Bull'. 2092 (Willes, ,T., in noii’ n' i-'ii'is
,
Sum v

(1884), 51 L. T. 263; Buckle IToInscs next

(p) [1926J 2 K. B. 125 (W. Eases, uhin, iu cMiStyJs. v f-.-i',

2 A. E. E. 474, the C.A. regauled EiicLc v, us ha'i'uig ill).';

rule with respect to dogs, and they heij u ejv.T.ai fSTa) 'l&ie Ji if'‘ i.~j

Tallents v. Bell might have been specuiliy ,i.'Jd.-rtied %!i hi(iTJti'-ng

(g) Manton v. Brocldchank, [1923] 2 K. B 2!12 nW , Cfl-yei;,

§ ISO.
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§ cattle-trespass, but under the scienter rule. Again, it may
be presumed that if he were negligent in letting his cat straj’,

r.g., if the cat had repeatedly killed the plaintiff’s chickens

and he had warned the defendant of this and asked him to

repair a gap in his (the defendant’s) fence through which the

cat strayed, then the defendant would have been liable, not

for cattle-trespass, but for the tort of negligence or possibly

nuisance. So, too, if he had encouraged the cat to stray,

he would have been liable for the ordinary tort of trespass (r)

and for all the direct damage it did which would certainly

have included the killing of the poultry and pigeons : he would

have been in exactly the same position as if he had walked

on the land himself and killed them with a stick. To put the

matter in another way, all that Buckle v. Holmes decided

was that it is impossible to commit cattle-trespass through a

cat because that animal, like a dog, is not in the category of

“ cattle ”
;

it certainly did not decide that a man cannot be

liable for ordinary torts, or under the scienter action (s), for

the injuries which his ‘cat or dog may inflict.

(2) The thing (2) The thing injured.—We have next to consider the
injured.

Scope of the rule as to the object injured. In Manton v.

Brocklebank (t) it was held that unless there be trespass to

land to begin with, the action is inapplicable to damage done

by the animal to chattels or to human beings on the land (it)-

X owned a field and, with his consent, the plaintiff pul his

horse there. Later, and also with X’s consent, the defendant

put his mare in the field, but he did not notify the plaintiff

of this. The mare kicked the horse which had to be destroyed.

The Court of Appeal held that the defendant was not liable

for cattle-trespass, for the mare had not been trespassing.

If the plaintiff put his case upon cattle-trespass pure and

simple, he could produce no authority to show that the rule

included trespass to chattels where there had been no pre-

ceding trespass to land. If he sought to reinforce that rule by

the rule in Ryhinds v. Fletcher, the Court declined to infer

(r) Sheaiman, J,. in Buckle v Holmes (1925), -ll T. L. K. 147, l'i8

(5 ) Read v. Edtearfls (1864), 17 C. B. (n.s ) 2fl5.

(t) [1923] 2 K. B. 212 (W. Cases, 220).
(u) As Dr. Williams points out (op. cit., 152—157), several earlici cases

(especially Williams v. Ladner (1798), 8 T. E. 72), which might justify the

inference that trespass to land is not always an essential of the action, \\ere

not cited in Manton v. Bri^'cklebank. One of these cases is Phumner v.

Webb (1619), Noy 98 (po^fc, p. 518, note (e) ),
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that Blackburn, J., in that case had ever gone the length of

holding with respect to animals mnnsuetx naturse, like horses,

that their owners were liable under Rylands v. Fletcher for

anything more than their trespass to land and the con-

sequences flowing from it. Indeed, absurd results would
follow from the opposite view ; an owner of an ordinary peace-

able dog would be liable if it were lawfully on the highway and
had a fight with another dog, or chased and worried a cat

there (a). Nor was the defendant liable for scienter, for even
if his mare were of a vicious disposition he knew nothing of

it; nor for negligence, because there was none in the mere lack

of notifying the presence of the mare to the plaintiff.

(3) Place of trespass.—Next, as to the place where the

trespass is committed. In general, the defendant is liable

wherever it occurred, but this is subject to three qualifications.

First, he is not liable if the cause of his cattle straying

were neglect of a duty on the part of the plaintifl to fence

his land, such duty being owed to th? defendant (b) ; indeed

the plaintiff may then be liable to the defendant for harm
befalling the cattle in consequence of their coming on his

land (c).

Secondly, as has already been stated, if cattle stray from

land to the adjacent highway, while the owner of the soil

of the highway can sue for trespass, in general no one else

has an action (d).

Thirdly, if cattle are lawfully on the highway, there is no

liability for trespass upon adjacent land in the absence of

negligence on the part of their ownei. In Tillett v. Ward (e),

X owned an ox which, while his servants were driving it with

due care through a town, entered the shop of Y, an iron-

monger, through an open door. It took three-quarters of an

hour to get it out and meanwhile it did some damage. X was

held not liable to Y, for this was one of the inevitable risks

that arise from driving cattle in the streets. What else could

(o) The judgment of Atkin, L.J., should be studied ([1923] 2 Iv. B., at

pp, 228—233).
(b) A duty to some one else, e.g., the landlord of both plaintiff and

defendant, will not suffice: Holgate v. Bleazard, [1917] 1 K. B. 443.

_

(c) Booth V. Wilson (1817), 1 B. & Aid. 59. Other illustrative cases are
Ricketts V. East and West India Docks Ry. (1852), 12 C. B. 160; Singleton
V, Williamson (1861), 7 H. vt N. 410.

(d) Ante, p, 506. j

(e) U882), 10 Q. B. D. 17. At an earlier period the law may have been
otherwise: Littleton, J., obiter in Y. B. Mich, 20 Edw. 4, ff. 10—11, pi. 10.

§ 150.

(3) Place of

trespass.
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% m.

(4) Kind oi

damage.

X do '{ No one would urge that a cattle-owner must trans-

port them in vehicles, or attach a halter and an attendant to

each member of a herd.

The principle of Tillett v. Ward applies to town, as well

as country, roads; and it is immaterial whether the land to

which the cattle stray is fenced or unfeneed. It would have

made no difierence if the ironmonger’s shop-door had been

shut, instead of open, and the ox had pushed its way through,

or if it had gone through a plate-glass window (/). Moreover,

the driver is entitled to enter the premises in order to get

the beasts out and for that purpose he must be allowed such

time a.s is reasonable in the circumstances. In Goodwyn v.

Cheneley (g), where cattle were being driven in the dark, some

of them strayed to X’s land and put the driver in the dilemma

of either forsaking the others while be sought to recover the

strays or else driving the others to a place of safety and then

returning to get the strays. He chose the latter course which

was held to be the reasonable one in the circumstances. If,

however, there be negligence in driving the animals, the owner

is liable; e.g., if a pony attached to a milk-van is left

unattended in the street and bolts into a shop (h).

(4) Kind of damage,—Next as to the kind of damage which

is actionable. In this connexion a phrase continually used

is
“ damage natural to the species of the animal ” (for which

compensation is recoverable) and its converse “ damage

contrary to the species of the animal ” (for which nothing is

recoverable). Bearing in mind the three separate heads of

liability for animals, we
^
shall find that this phrase has one

meaning in (1) ordinary liability in tort and (2) cattle-trespass,

and a rather different one in (3) scienter liability. In the

first two, the idea underlying it is causation. The damage

is too remote if it is not natural to the species of the animal.

But in the third it signifies something more than that and we

can postpone it for consideration under that head. As to

(1) and (2), assuming that some ordinary tort has been

committed through the agency of an animal or that there has

(/) Oajjler rfe Pone, Lid, v. Davies d Son, Lid., [1924] 2 K. B. 75

(W. Cfisol 172).

Ig) (1659], 28 L. J. Ex. 298.
(h) Gaijler if- Pope, Lid. v. Davies £ Son, Ltd., [1924] 2 K. B. 75

(W. Cases, 172). Cases also to some extent in point are Pinn v. Rcw
(1916), 32 T. L. B. 451, and’Turncr v. Coates, [1917] 1 K. B, 670, although

(The actual decisions related to injuries on the highway.
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been cattle-trespass, several illustrations on the remoteness

or proximity of damage may be given.

In Cox V. Burhidge (i), a horse trespassed and kicked a

child and, as horses do not usually kick human beings, the

consequence was held to be too remote. So, too, if I

negligently let my horse stra)' on the highway, it is not acting

according to its nature if it knocks over your cycle (/f). On
the other hand, it was held in Lee v. Riley (1) that it is not

too remote a consequence that a mare trespassing by night in

a strange field should kick a strange horse there, and in Ellis

V. Lojtiis Iron Co. (m) the Court, following Lee v. Riley,

apparently held that it is natural for a straying stallion to bite

a mare anywhere (n). The tendency of a class of animals to

do a particular thing may exist in some circumstances and not

in others; e.g., sheep may have a-tendency to run in front of

Vehicles on the highway at some times, but not at others (o).

(5) Who can sue and be sued?—The plaintiff must be in

possession of the land in question at the time of the trespass.

This includes the buyer of unsevered crops and a person who

has an exclusive right of pasture (p) and the servant of the

occupier of land, who is injured while he is on the land (q).

But a commoner cannot sue, although he is not without a

remedy for he can bring an action upon the case (r). Nor

can a member of the public found any claim to sue for cattle-

trespass upon his mere right to use the highway (s). As to

the defendant, the possessor of the cattle is the person

liable (t). So, of course, is the owner if the circumstances are

such as to make him a joint tortfeasor or vicariously respon-

sible ; but probably not beyond that {ii), for it can hardly be

(t) (1863), 13 C. B. (N.s.) 430, 436—437; Bradley v. Wallaces, Ltd.,

[1913] 3 K. B. 629.

(k) Jones v. Lee (1911), 106 B. T 123, 124—125

ll) (1865), 18 C. B. (N.s.) 722.

(m) (1874), L. E. 10 C. P. 10.

in) Semhle, it is natural for a straying horse to resist rapture: Halestrap

V. Gregory, [1895] 1 Q. B. 561 (a case of contract).

(o) Pickford, L..T., in Heath's Garage, Ltd. v. Hodges, [1916] 2 K. B.

370, 377; cf. Neville, J., ibid. 382—383, who regarded domestic animals on

the highway as priiiia facie harmless.

(p) Wellaway v. Courtier, [1918] 1 K. B. 200.

(g) Bradley v. Wallaces, Ltd., [1913] 3 Iv. B. 629. This certainly strains

the idea of possession consideiably. Cf. Williams, op. cit., 175.

(r) Marys's Case (1612), 9 Ecp. 111.

ts) Cox V. Burhidge (1863), 13 0. B. (N.s.) 430, 435—436.

(t) Dawtry v. Huggins (1635), Clayton 32,

t«) In spite of Eoile, Abr. 526 (B) 1. Cf. Williams, op. cit., 177.

§ 180.

5) Parties.
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§§ 150, 151.

Defences.

(1) Act of

third party.

(2) Default
of plaintiff.

that an owner who has bailed cattle to a railway company

for carriage or to a dairyman for hire can be held liable for the

bailee’s defaults.

§ 151. Defences to action for cattle-trespass.

Subject to some doubts as to the validity of several of

them, they may be catalogued as follows (o).

(1) Act of third party.—The older authorities are baffling

ui their vacillations on the soundness of this defence (b),

but at the present day it ought as a matter of bare justice

to be accepted (c). Moreover, the analogy of Bylands v.

Fletcher favours it. Act of a stranger is a defence to liability

under the rule there, and the cattle-trespass rule has been

affiliated to the rule in Rylands v. Fletcher. That is not to

say that the exemption would apply where the cattle-owner

has been negligent in tailing to anticipate, or to guard against,

the default of the third person ; thus in Sutcliffe v. Holmes (i),

the cattle would not have reached the plaintiff’s land if the

third person had obserwd his duty to fence his own land,

which lay between the land of the defendants and the land of

plaintiffs
; but, as the defendants knew of the defective fencing,

and had taken no reasonable steps to guard against it, they

were held liable.

(2) Defaidt of the plaintiff.—An obvious example is the

plaintiff’s failure to fence a haystack which he is licensed to

put up on the defendant’s land and thereby the defendant’s

cattle consume the stack (e). And, in general, where A is

under a legal duty to make a fence or to keep one in repair,

he has no remedy against*B whose cattle stray to his land

owing to the ruinous state of the fence (/), but he can, of

course, drive them out; indeed, far from having any remedy,

A is liable for any harm done to B’s cattle in consequence of

() We do not- include here general defences to tortious liability, except

where their applicability to cattle-trespass has been questioned. Thus, no

doubt has been expressed as to the availability of leave and licence as a

defence: Park v. Johson £ Son, [1945] 1 A. E. B. 222.

() Dr. Williams notes them, op. cit., 181—184.

(c) As it was in the Irish case M'Gibbon v. M'Curry (1909), 43 Irish

Law Times Rep. 132 (gate left open by stranger).

id) [1947] 1 K. B. 147.

(c) Plummer v. Webb (1619), Noy 98; the case establishes this point,

although on another point it seems inconsistent with Manton v. Brocklebank

,

[1923] 2 K. B. 212 {ante, p. 514, note («)). Bor the scope of the duty to

fence, see Williams, op. cit., Ckap. XIIJ.
(j) Sinrjleton v. Williamson fl861), 7 H. & N. 410.
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their straying, e.g., by falling through the defective fence into

A’s field (g). Nor can A complain if his own cattle stray

through the gaps and are killed (h). If A and B are possessed

of adjoining closes, whether as landlord and tenant or other-

wise, and neither of them is under any legal obligation to the

other to fence, each must keep his cattle from straying to the

land of the other (i)
;
even if the plaintiff were under a duty

to fence towards a third party and had neglected that duty,

its neglect will not exculpate the defendant. Therefore if A
has covenanted with his landlord, C, to keep his fence in repair

and fails to do so, and in consequence the cattle of his neigh-

bour B, to whom he owes no duty to fence, stray to A’s land,

A can sue B for cattle-trespass (k).

As between landlord and tenant, the duty to fence lies

upon the landlord only if he has undertaken it; where fences

pass under the lease to the tenant it is (unless there is any

agreement to the contrary) the tenant’s duty to repair

them (1). Further details as to the incidence of the duty to

fence must be sought elsewhere (m). >

(3) Act of God.—There is no direct authority on this, but

if cattle-trespass is a particular example of liability xmder

Bylands v. Fletcher, then presumably it is a defence
;
nor is

it possible to think of any argument why in common sense it

should not be.

(4) Inevitable accident.—It is impossible to say whether

this is a defence at the present day. The older authorities

are in conflict and the only modern one is Ellis v. Loftus Iron

Co. (n), where the defendants’ horse reached over a fence

separating the land of the plaintiff from that of the defendants

and kicked and bit the plaintiff’s mare, and the defendants

were held liable apart from any question of negligence (o).

But two of the Judges (p) showed some hesitation in reaching

this conclusion, and it is an open point whether this decision

must be regarded as unaffected by the later one in Stanley v.

(g) Rooth V. Wdsoji (1817), 1 B. & Aid. 59.

(h) Ricketts v. East and West India Docks, etc., Ry. (1852), 12 C. B. 160.

(i) Churchill v. Evans (1809), 1 Taunt. 509; Woodfall, Landlord and
Tenant (24th' ed. 1939), 744.

(&) Holgate v. Bleazard, [1917] 1 K. B. 443.

(l) Lord Kenyon, C.J., in Chectham v. Hampson (1791), 4 T. E. 318, 319.

(m) Hunt, Boundaries and Fences (6th ed. 1912).

(n) (1874), L. E. 10 C. P. 10.

(o) So, too, Avory, J., obiter in Holgate v. Bleazard, [1917] 1 K. B.,

443, 449.

ip) Brett and Denman, JJ., in L. E. 10 C. P. 10.

§ 181.

(3) Act of

God.

(4) Inevitable

accident.
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§§ 151, 152.

(5) Distraint.

(6) Amends.

Scienter

Hiatorj.

r company
Powell (q), which is now generally regarded for the

established inevitable accident as a defence to tresp

person. A and B were in a shooting-party, and in f.

pheasant pellsts from A’s gun glanced off a bough

any negligence on A’s part and destroyed B’s
gf

held not liable. It is suggested that the principle of

V. Powell might be preferred to that of Ellis’ Case if the

matter should come before the Court of Appeal. Suppose that

the pellets from A’s gun had been deflected, not into the eye

of B, but into that of A’s horse, which, terrified thereby, had

run into a neighbouring cornfield, ought he to have been liable

for trespass to the field and yet not for trespass to B’s

person.? (r).

(5) Where the cattle are already distrained damage

feasant.—If A has distrained the cattle of B damage feasant,

he cannot sue B for cattle-trespass for the same damage (s),

except where they escape from A without his fault (t) ; for

while the distraint is in operation he is holding the cattle as a

pledge, and that is a s«fficient reason in the eye of the law to

prevent him from bringing an action as well.

(6) Tender of amends.—A statute of 1623 (u) makes tender

of sufficient amends before the action for trespass is brought

a defence to involuntary trespass.

§ 152. Liability under the scienter action.

Liability under this rule may be thus stated. Mischievous

animals must be kept secure by their controller from doing

damage, whether or not the controller be negligent, provided

he knows or the law ^presume.s that he knows of their

mischievous disposition.

The action from which this rule is deducible is an old one.

Dr. Williams has traced the writ as far back as 1387 as an

action upon the case (v). English law is not the only system

(5) Jisgi] 1 Q. B. 8G (W. Cases, 8).

(r) It may be urged that this would create the anomaly of holding that

both defences of act of God and inevitable accident are applicable to catrle-

trespass, and that there is no other tort to which both defences can be

pleaded; but the relation of the two is itself so anomalous that this need

give no great eoncein (ante, pp. 48—49).

(s) Vaspor v. Edwards (1702), 12 Mod. 658; accepted in Boden v. Roscoe,

[1894] 1 Q. B, 608, 012.

(t) Williams v. Price (1832), 3 B. & Ad. 695.
(a) 21 .Jac. 1, c. 16, s. 5.

(a) Op. at., 278. The wiit is in Reg. Brev. (ed. 1687), 110 b. A good
deal of learning on its histSiy is to be found in the arguments in May v.

Burden (1846), 9 Q. B. 601, and in Card v. Case (1848), 5 C. B. 622.
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which has been compelled to deal with this topic early in its

chm^^*
savage animal is peculiar to neither time nor

J^w of all ages and countries,

ox prone to gore in Mosaic law, or the wild

"of Justinian’s Institutes or the fierce dog of King Alfred’s

laws. It passed into the company of escaping fumes, filth,

water and cattle in the judgment delivered by Blackburn, J.,

in Rylands v. Fletcher («), and that brings us to the question

of its relation to the rule laid down in that case. Has the

rule in Rylands v. Fletcher absorbed the scienter rule t It

so, there would be little need for independent discussion of

the latter. Judges have differed on the point (b) and so have

writers (c). If we are guided by the reports as a whole,

it is obvious that there is no complete identification. Case

after case shows that in several matters of detail there is not,

and probably never can be, entire similarity any more than

there c^n be between the cattle-trespass rule and that in

Rylands v. Fletcher. In fact the very word “ scienter ”

macli/s at least one sharp difference. At mattered nothing in

^[ylands v. Fletcher whether the defendant knew or did not

know of the existence of the peril; but no one can be liable

under the scienter rule without knowledge, express or imputed,

of the vice of the animal. Again, there need be no “ escape ”

of the animal for the purposes of the scienter rule (d).

§ 153. At the outset of an exposition of the scienter rule,

a distinction must be taken between animals mansuetse naturre

and animals ferae naturae.

The former class includes domesticated animals like dogs,

cows, horses, which are not naturally dangerous to mankind.

They are not obnoxious to the scienter rule unless and until

they develop mischievous propensities of which their owner

is aware. Animals ferx naturae are those which are of an

(a) (1866), L. E. 1 Ex. 265, 281; (1868), L. B. 3 H. L. 330.

(hi Yes, according to Bowen, L.J., in Filburn v. People’s Palace Co.,

Lid. (1890), 25 Q. B. D. 258, 261, and Scrutton, L.J.. in Glanville v. Sutton.

[1928] 1 K. B. 571, 577; and authoiities referied to in next note. No,

according to Lord Dimedin in Fatdon v. Harcoiirl-Rivmgton (1932), 146

L T. 3^, 392, and Viscount Simon, in Head v. Lyons <t' Co., Ltd., [1947]

A c! 15o', 167 (so. loo, dii BaiLij, L.,T ,
in the Court of Appeal, [1945]

K. B. 216, 248).

(c) No. accoiiling to Williams, op. cit., 352; so, too, the late Sir John

Salmond, Torts (6th cd.), 493, 494, but his learned editor takes the opposite

view (10th ed.), § 147 (4), and he cites in suppmt of it in 3 Cambridge Law
Journal, 384, and note 2, some twelve cases

id) May v, Burdett (1846), 9 Q. B. 101 (W. Cases, 231).

§§ 1S2, 153.

AnimalB
mansuetee
naturet

and fercB

naturce.
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§ 153 .

Harm
natural

to species

;

(i) Animals
mansuetce
natuTa.

obviously dangerous or luisehie^'ous disposition, such as

monkeys, elephants, bears, tigers, gorillas. If they do

damage, their keeper is liable without the necessity of proving

the savagery of the animal, much less that

aware of it ;
nor is it any defence that particular individ^^

of that class of animals are more or less tamed, or even that

this particular animal is in that category (e). The chief

importance of the distinction is, first, in the establishment of

scienter, i.c., of the knowledge of the controller of the animal

that its disposition is mischievous, and of this we shall speak

in detail later ; and, secondly, in the use of the phrase “ harm

natural to the species of the animal We have discussed

this phrase in connexion with the other heads of liability for

animals (/). We have now to observe the difference of mean-

ing attached to it in the scienter rule. The decisions are not

altogether harmonious but upon the whole we may infer

that here the phrase refers not so much to remoteness or

proximity of consequence as to one of the primary conditions

of liability. The two essentials of scienter liability are (1) vice

or ferocity of some sort, and (2) knowledge, actual or imputed;

of that vice or ferocity. Now as to (1) the law differs with

respect to animals mansuctx naturx and animals ferx naturx.

As to animals mansuetx naturx there is no liability unless

the vice or ferocity displayed by the animal is contrary to

the nature of the species to which it belongs (g). No one

will ever succeed in a scienter action because cocks crow,

pigs smell, dogs chase cats or cats stalk birds, for such

behaviour is exactly in accordance with the nature of these

animals. He may possibly succeed under some other head

of the law of tort, e.g., if he can prove nuisance or negligence,

but we are not concerned with that here. But if he can prove

that my particular dog is savage to human beings, this is

contrary to the nature of dogs in general, and provided my
knowledge of its disposition be also established, I am liable (h).

What exactly is the nature of any species of animal is a

question of law which can be ascertained or predicted only

from the reports. Judges do not, of course, ignore matters of

common knowledge on this point; e.g., that it is the natiue

(e) See Bankes, in Buckle v. Holmes, [1926] 2 K. B. 125, 128.

if) Ante, pp. 516—^517.

(p) Dr. Williams takes a different view oT the authorities: op. cit., 318.
ih) Brie, C..T

,
m Cox v. Burbtdge (1863), 13 C. B. (n.s.) 130, 436—t37.



Strict Liability. Animals 523

of an ass to eat thistles and that it is not the nature of a horse

or a bullock to attack a human being (i) ; but they have shown

a decided objection to the wholesale adoption of what may
be called popular natural history. Counsel have often made
ingenious and generally unsuccessful attempts to rely upon

broad generalisations made by the man in the street about

the habits of animals. Thus the popular impression is that

all dogs chase game, that all rams butt, that all bulls run

at red rags, and covmsel for the defence have urged that these

are facts which the Judges should take for granted and that,

as the dog, ram or bull in the particular case before the Court

had only acted according to its nature, it was not mischievous,

and therefore its owner was not liable. On the other hand,

counsel for the plaintiff have used exactly the same reasoning

for the purpose of releasing them from the necessity of proving

;

scienter, the argument being that when everybody knows as

I;’ a fact that animals as a class do this, that or the other, there

is no need to prove that this particular defendant knew it.

Several decisions illustrate the reluctauce of the Courts to

accept any such general propositions.

In Read v. Edzmrds (k), A’s dog had chased and destroyed

some young pheasants of B and A was held liable in a scienter

i action. The Court had no doubt that dogs do chase birds

;and that so far they act according to their nature, but in this

' ease it was proved that A’s dog was of a “ peculiarly

mischievous disposition ” in this respect.

In Hudson v. Roberts (1) X’s bull, irritated by a red

handkerchief which Y was wearing, ran at and injured Y.

,X was held liable. There was evidei^ce that the bull had

jshown its antipathy to red by chasing on previous occasions

*^persons who had worn it. All that the case shows is that this

particular bull was fierce when it saw red ; not that all bulls

become fierce when they see red and are therefore acting

according to the nature of bulls in charging it.

In Jackson v. Smithson (m), S’s ram encountered

Catherine Ann Jackson and “ did then attack, butt and gore

the said Catherine Ann, and cast and throw her down to and

upon the ground, divers, to wit, five times, and thereby the

said Catherine Ann then greatly hurt and injured ”. S was

(i) Last note, and Lathall v. Joyce (1939), 55 T. L. K. 994.

(k) (1864), 17 C. B. (N.s.) 245.

(J) (1851), 6 Ex. 697. (m) (1846), 15 M. & W. 563.

§ 163 .
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§ 133 .

(ii) Animals
ferie naiura.

Distinction

a question
of law.

held liable ; Alderson, B., expressly regarded the ram as break-

ing through the tameness of its nature, i.e., he declined to

accept the popular idea that all rams butt and so behave

according to their nature {n).

In Manton v. Brocklebank (o), the County Court Judge

and the Divisional Court had held that it is natural if a mare

is turned out to grass among strange horses that they will

kick and bite each other in play as well as in quarrel and that

this was a matter of law and required no proof by the plaintiff

of knowledge on the part of the defendant who owned the

mare which had done the harm. But the Court of Appeal,

in reversing their decision, declined to accept this and, as

there was no other evidence of knowledge of the animal’s

propensity, they held that there was no liability on that

ground.

As to animals /eras naturx the rule is exactly the opposite

to that with respect to those mansuetm naturas. Animals

mansuetse natiirx do not entail liability unless they are acting

contrary to the nature of the species to which they belong,

whereas it is precisely because animals jerse naturae are acting

according to their nature that their owners are liable. This

is plain enough, but what has not yet been explored is the

extent to which they are liable, and this will be considered

under “ scope of the action ” (p).

It is a question of law whether an animal belongs to the

class ferse naturae or not. Animals which have actually

been held to fall within it are monkeys (g), elephants (r),

bears (s), zebras (t). It is not certain what tests the Courts

would adopt for determining whether other animals are

(n) Eile, C.J., in Cox v. Burhidge (18G3), 13 C. B. (n.s.) 130, 137—438,

in commenting on Jackson v. S)nithson, sani that laiub are known to be

mischievous at certain seasons. The context seems to show that who.t the

learned Judge meant was that an animal is not. acting against the nature of

its species it that species has a seasonal proneness to mischief. Barnes \

Lvcihe, Ltd. (1907), 96 Ij. T. 680 , 681, shows that if a particular member of

the species has a seasonal lerocity not shared by the species in general, then

it IS acting against the naluie ol the species (bitch fierce when it had pups).

(o) [1923] 2 K. B. 212 (W. Cases, 228/.

(p) Post, § 155.

(q) Majj V. Burdett (18^6), 9 Q. B. 101 (W. Cases, 231)

fr) Filbiirn v. People's Palace Co., Ltd. (1890), 25 Q. B. B. 258. Even in

India this is so: Vendapuratti v. Koppan Nair (1911), I. L. R. 35 Mad. 708.

(.s) Besozzx V. Harris (1858), 1 F. & F, 92.

{£) ^tarloT V. Ball (J9>)0), 16 T. L. R 239. But not a camel: McQuakc^
V. Goddard, [1940] 1 K. B. 687.
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included. There are some expressions in the reports (u)

which have led some writers to infer that it is “ danger to

mankind ” (a). That probably means that the species of

animal is prone to attack human beings, but there is no

reason for thinking that the Courts ever intended to lay down

a rule that no animal can be /eras naturse unless its mischievous

disposition be displayed towards persons, as distinct from

property. So far all the eases on animals ferx naturse have

been those in which persons were injured. But presumably

if property had been injured the result would have been the

same. In May v. Burdett (b), which is the leading case on the

topic, the defendant’s monkey bit the plaintiff and the

defendant was held liable. But would it have made any

difference if, instead of doing that, the monkey had torn the

plaintiff’s hat ? Or suppose that you keep a tiger which

escapes and mauls a shepherd and kills his sheep, surely you

are just as much liable for the killing of the sheep as for the

injury to the shepherd. Moreover, it is possible to think of

things which would probably be reckoned /eras naturse

although the only injury they can do is to property and not

to per.sons, e.g., locusts.

It may well be that each case must.be dealt with on its

merits and that no infallible test for determining whether

an animal is ferx naturse can be framed. Little help can

be derived from cases concerning the qualified property

which it is possible to have in animals /era? naturse, for they

relate to ownership of them, not to liability in tort for their

misdeeds. Putting these aside, we may suggest very tenta-

tively that in general an animal would be reckoned jerse naturse

if (1) it is of a species not indigenous to this country, or, if

indigenous, is not ordinarily kept in confinement
;

and

(2) individuals of the species are likely to do considerable

mischief if they get out of control. Thus a tiger satisfies

both these requisites ; a love-bird may satisfy the first but

scarcely the second, and this might be why a camel is not

(u) Lindley, L.J., in Filburn v. People's Palace Co., Ltd. (1890), 25

Q. B. D. 258, 261. Semble, Baukes, L.J., in Buckle v. Holmes, [1926]
2 K. B. 125, 128.

(a) Salmond, Torts, § 146 (2), and note (/), where the learned editor

seems to overlook the common meaning of ” n^ankind ”, for he makes it

include property owned bv human beings.

(b) (1846), 9 Q. B. 101 (\V. Cases, 231).

§ 183 .

Suggested
test.
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§§ 153,164. ferx naturse (c). Beft.s, according to an Irish decision, are not

ferx naturse, although mischief done by them when they are

kept in unreasonable quantities and in an unreasonable
* place may be nuisance or negligence (d). Whether deer are

ferse naturx is questionable but perhaps they may be regarded

as indigenous and mansuetx rather than ferse -naturw. So

long ago as 1737, Willes, L.C.J., said that with the progress

of time “ now they are as much a sort of husbandry as horses,

cows, sheep or any other cattle ” (e). A wild rabbit kept as

a pet, or a performing flea, would probably not be reckoned as

fers naturao. It is true that neither of these animals is

ordinarily kept in confinement, but the mischief that they are

likely to do if they get out of control is inconsiderable. On
the other hand, a fox kept in confinement is likely to do a good

deal of harm if it escapes and on the principle suggested

ought to be classified as ferae naturx. In any event, it must

be remembered that there can be no liability under the

scienter rule unless ownership or at least control of the

individual animal in question has been assumed by the defen-

dant. And it must also be borne in mind that even if the

scienter rule be inapplicable, one who keeps any animal, what-

ever its class may be, may possibly be amenable to an action

for some other specified tort or, if it come under the category
“ cattle ”, to an action for cattle-trespass (/).

§ 154. Proof of scienter.

The owner of the animal cannot be liable unless he knows

of its mischievous disposition. With animals ferm naturx

there is an irrebuttable presumption of such knowledge.
“ People must not be wiser than the experience of mankind.

If from the experience of mankind a particular class of animals

is dangerous, though individuals may be tamed, a person

who keeps one of the class takes the risk of any damage it

may do ” (g). But with an animal mansuetx naturae it must

(c) ‘McQuaJcer v. Goddard, [1940] 1 K. B. 6^7. (Cf. criticism of this

case in 56 L. Q. B. (1940), 354—360.) So loo, perhaps, a parrot.

(d) 0'Gor?iian v, O’Gorrnan, [1903] 2 Ir. B. 573, 581. Cases like Kearry
V. Pattinson, [1939] 1 K. B. 471, on the nature of bees, for the purpose of

acquiring ownership in them, are not relevant here.

(e) Davies v Powell, Willcs 4G, 51. But cases like this and Brady v.

Warren, [1900] 2 Ir. B. 632, aic not much in point because they were
concerned with other aspects of the law.

(/) Cf. American Bestaliement of Torts, §§ 506 et seq.

{(j) Bowen, L..T., in Filburn v. People's Palace Co., Ltd. (1890), 25
O B n ORR 9,r>i

Proof of

scienter.
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be proved that the owner knew of its tendency to do that

parlieular kind of mischief. Thus, if his horse has bitten

another person, it is useless for the injured party to prove

that the owner knew that it had a propensity to bite horses f

for with animals whose nature is usually mild there is no

ground for inferring that if one of them is dangerous in one

respect it is therefore dangerous in another (h). There is no

need to prove that the animal has actually done harm on a

previous occasion
; it is enough that it has manifested a

tendency to do that kind of harm; e.g., that a dog has

habitually rushed out of its kennel to the length of its chain

in order to bark at and try to bite passing strangers (?)•

The owner of the animal may be affected with knowledge

of its vice even through the agency of another person. If

he appoints a servant to keep the animal the servant’s

knowledge will be imputed to him (k), and although notice

given by third parties to any servant of the owner will not

suffice to fix the owner with responsibility, yet notice given

to a servant or other person who is entrusted (though only

occasionally) with the conduct of the owner’s business is,

although not conclusive evidence of the owner’s knowledge,

at least a matter which ought to be left to the jury to enable

them to infer whether or not knowledge is to be imputed to

the owner. Thus, while the mere fact that a gardener or

cook has heard that the mistress’s lap-dog is given to bite

is not deemed to be knowledge on the part of the mistress (Z),

yet in Applehee v. Percy (m) where complaints had been made
to two barmen that the dog of the

,
publican who employed

them was savage, it was held in an action against the publican

that there was evidence of scienter for the jury; for, although

neither of these barmen had the general management of his

business nor the care of the dog, yet they were in the position

of managers of that part of it, and the notice had been given

to them with the intent that it should be communicated to

the publican. And in similar circumstances evidence of

(ib) Glanville v. Swtton, [1928J 1 K. B. 571.

(») Worth V. Gillivg (1866), L. R. 2 C. P. 1; Barnes v, Lacille, Ltd.

(1907), 96 L. T. 680.

(?c) Baldwin v. Casella (1872), Li. R. 7 Ex. 325.

(l) Crompton, J., in Stiles v. Cardiff Steam Navigation Co. (1864), 33

L. J. Q. B. 310, 312; cited bv Lord Colendge, C.J., in Applehee v. Percy

(1874), L. R. 7 C. P. 647, G57.
'

(m) La.st note.

§ 154 .

Knowledge
of agents.
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§§ 134, 135.

Dogs.

Scope of

scienter

action.

ll) Place.

notice given to the wife of a milkman who occasionally helped

him with his business was allowed to go to the jury to show

that her knowledge was his knowledge (t;). Where, however,

the dog belongs to the servant and the employer’s sole

connexion with it is that he permits the servant to keep it

on the premises, knowledge of the servant cannot be imputed

to the employer (o).

At one time every dog was “ allowed to have one worry ”

in the sense that, unle.ss and until it had worried sheep or

other cattle on at least one previous occasion, scAcnter could

not be imputed to the owner as to its vice in that respect.

But this rough-and-ready rule put such a heavy burden of

proof upon the plaintiff that it was largely abolished by

legislation now embodied in the Dogs Act, 1906 (p), which

makes the owner of a dog liable in damages for any injury

done by it to cattle (defined as “ horses, mules, asses, sheep,

goats and swine ”) or poultry (q), without necessity for

showing either a previous mischievous propensity of the dog

or the owner’s knowlec^e of it, or that the injury was due to

the owner’s neglect (r). Where such an injury has been done,

the occupier of the premises where the dog is kept or per-

mitted to live or remain at the time of the injury shall be

liable unless he proves that he was not the owner of the dog

at that lime. If there are more occupiers than one in any

premises let in separate apartments or otherwise, the occupier

of that particular part of the premises in which the dog was

kept or permitted to live or remain at the time of the injury

shall be presumed to be the owner of the dog. It has been

held that if dogs acting in concert worry cattle, the owner of

each dog is liable, for the whole damage (s).

§ 153. Scope of the scienter action.

(1) As to place, it is immaterial where the injury was done.

It may be on the owner’s premises, or on those of the injured

(n) Gladman v. Johnson (1867), 36 L. J. C. P. 153.
(o) Knott V. L. C. C., [1934] 1 K, B. 126. Other relevant decisions are

noted in 2 Eng. & Emp. Dig., pp, 245—^247.

ip) 6 Edw. 7, c. 32, s. 1.

(q) Added by Dogs (Amendment) Act, 1928 (18 & 19 Geo. 5, c. 21), s 1.

It was held in Tallents v. Bell, [1944] 2 A. E, E. 174, that “ cattle ”, under

the Act of IQttO. do not include rabbits kept for commercial puiposcs.
- (>) This pioiiably docs not exclude every defence at Common Law’:
Collins, J., in Grange v. S^ilcoek (1897), 77 L. T, 340, 341, a decision on

similar words in an oldei Act.

(s) Arneil v. Paterson, [1931] A. C. 560.



Strict Liability. Animals 529

party, of in the street or probably in a vehicle in the street

in which the animal is confined (t).

(2) As to the kind of mischief done, in spite of some dicta

to the contrary (it), the mere keeping of a mischievous animal

is not unlawful (a), for if the rule were otherwise, the

proprietors of the Zoological Gardens would live in a perpetual

state of law-breaking. The only exceptions to this appear to

be destructive insects and the musk rat, the keeping of which

may be prohibited by governmental order, owing to the

great destruction likely to ensue from their escape (b).

(3) Provided injury be inflicted by the animal the only

limit upon liability is that the damage must not be too remote.

With respect to animals ferse natures the extent^! this has

yet to be investigated by the Courts. Some rather sweeping

dicta in Filbum v. People’s Palace Co., Ltd. (c), might

countenance the view that it can never be too remote, but the

actual decision was simply that the defendants were held

liable for injuries inflicted upon the plaintiff by an elephant

which they were exhibiting publicly ajid which ran at him;

and it would be a harsh rule which put such limitless liability

on the owner. Suppose that an elephant under proper

control is being driven through a town as part of a circus and

that the mere spectacle of it frightens a horse which runs

away in spite of all reasonable attempts to control it and

injures X, is the owner of the elephant liable under the scienter

rule ? Unless we are to assume that the mere bringing of the

elephant on the highway is a nuisance (d), X ought to be

met by the defence of remoteness of consequence (e).

(t) Per S'cnitton and Lawrence, L.JJ., in Sycamore v. Ley (1932), 147

L. T. 342 (dog in a car),

(li) May V. Burdett (1846), 9 Q. B. 101, 111. Barwell, L.J., in Baker
V. Snell, [19081 2 K. B. 825, 833.

(c) Lord Wright in Knott v. L. G. C., [1934] 1 K. B. 126, 138—139.

(b) Destructive Insects Act, 1877 (40 & 41 Vict, c. 68), s. 2, as amended
by the Destructive Insects and Pests Acts, 1907 (7 Edw. 7, c. 4), and 1927

(17 & 18 Geo. 5, c. 32) ;
Destructive Imported Animals Act, 1932 (22 Geo. 5,

c. 12), 8. 6.

(c) (1890), 25 Q. B. D. 258; 59 L. J. Q. B. 471; 38 W. E. 706, per

Lord Esher, M.E., and Bowen, L.J. The facts in the text above are taken

eclectically from the various lepoits, in each of which the statements are

inadequate.

(d) Cf. Harris v. Mohhs (1878), 3 Ex. D. 268 (van and steam-plough left

on side of highway).
(c) An Indiana appeal is to the like effect: Bostock-Ferari Amusement

Co. V. Brocksmith (1895), 34 Ind. App. 566; 107 Am. St. Eep. 260; so, too,

Scribner v. Kelley, 38 Barb. (N. Y.) 14. The American Eestatement of

Torts, § 507, illustration g, makes liability depend on whether bringing the

animal on to the highway creates an unreasonable risk of causing fright to

§ Ida.

(2) Kind of

mischief.

(3) Eemote-
ness of

damage.
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§ 185.

(4) Persona
liable.

(5) Duration
of liability.

As to animals mansuetx naturas, the cases on remoteness

merely illustrate general principles. One will suffice. In

Clinton v. Lyons Co., Ltd. (/), the plaintiff, with the assent

of the defendants, carried a pet-dog into their tea-shop. A
cat which had kittens sprang on the dog and bit it. The

plaintiff handed the dog to her husband. The cat then

sprang upon her and bit her arm. The defendants were

held not liable on several grounds, one of which was remote-

ness of damage.

(4) Next, what persons are liable under the scienter rule?

For convenience’ sake we have hitherto referred to the

“ Owner ”. More exactly, anyone who harbours the animal,

knowing its vicious quality, is responsible for it. Most of

the decisions relate to dogs, and the provisions of the Dogs

Act, 1906, have already been noticed (ante, p. 528). In

North V. Wood (g), a father allowed his daughter, aged

17 years, who resided with him, to keep in his house a dog

which he knew to be fierce. She owned the dog and paid

for its food and licenci’. It attacked and killed the plaintiff’s

dog (h). The father was held not liable because his daughter

was old enough to exercise control over the dog. In Knott v.

L. C. C. (i), the plaintiff was a charwoman employed as

cleaner in a school owned by the defendants. X, the school-

keeper, kept on the premises a dog as a pet and not as a

watch-dog. He was permitted to do this by the defendants.

The dog was fierce to X’s knowledge, but not to that of the

defendants. It bit the plaintiff. She sued the defendants,

who were held not liable because they had neither ownership

nor control of the dog,
'
quite apart from the fact that they

did not know of its disposition (k).

(5) If an animal escapes, what is the duration of its

owner’s liability? There is no English decision on the

point (1), but the following rules are suggested :

—

human beings or animals, which is likely to result in harm to them or to

third persons.

(/) [1912] 3 K. B. 198. [g) [1914] 1 K. B. 629.

(h) The Dogs Act, 1906, was inapplicable as “ cattle “ in it do not

include dogs.
(i) [1934] 1 K. B. 126.

(/c) Lord Wright was of opinion that both at Common Law and by the

Dogs Act, 1906, a dog is naturally so associated with a particular master
that responsibility for its acts should depend on ownership or possession and
control: ibid. 141. ^

(0 The Irish case, Brady v. Warren^ [1900] 2 Ir. B. 632, does not help
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(i) If the animal is /eras natures and (1) is indigenous to the

district in which it does harm (e.g., a fox kept in captivity),

the owner is liable until either it recovers its natural liberty

sine animo revertendi (m) or some one assumes permanent*-

control of it (n)
; (2) is not thus indigenous (e.g., a tiger),

then until some one assumes permanent control of it.

(ii) If the animal is mansuetae naturae, but savage (e.g.,

a fierce dog), the owner is liable until someone assumes

permanent control of it, with knowledge of its vicious pro-

pensities (o).

§ 156. Defences to the scienter action.

One or two of these call for special comment.

(1) The Act of God is probably a defence in spite of an

obiter dictum of Bramwell, B., in which he said :
“ I am by

no means sure that if a man kept a tiger, and lightning broke

its chain and he got loose and did mischief the man who
kept him would not be liable ” (p). But there appears to

be no reason why the keeper of a savage animal, as contrasted

with the keepers of other dangerous things, should be singled

out as such a malefactor that he must be deprived of a

defence which is allowed to them.

(2) If the harm is due to the act of a stranger, the owner,

on principle, ought not to be liable, provided he has done

everything he reasonably could be expected to do to prevent

third persons from meddling with the animal (g). But Baker

V. Snell (r) indicates the contrary view. A publican entrusted

his dog to the care of his potman. Both of them knew it to

be fierce. One morning while the p>ublican’s housemaid and

barmaids were at breakfast, the potman entered the room

with the dog on a chain, remarked that he would bet that the

dog would bite nobody in the room, let it off the chain and

said, “ Go it. Bob ”. The dog did so and bit the housemaid.

She -sued the publican and was non-suited (i.e., the case

much, for the action was not of the scienter type, and it was held that the

deer were tame.
(m) Cf. dictum in Mitchil v. Alestree (1676), 1 Vent. 695; and Eestate-

ment of Torts, § 508.

(n) This would exclude a finder of the animal who merely secures it to

the beat of his ability pending restoration of it to the owner.
(o) Cf. Salmond, Torts, § 146 (10).

(p) Nichols T. Marsland (1875), It. B. 10 Ex. 255, 260.

(g) Cf. the Scottish case, Fleeming v. Orr’(1855), 2 Macq. 14.

(r) [1908] 2 K. B. 825.

§§ 168 , 186 .
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§ 156.

itl) Default
of plaintifi.

was not allowed even to go to the jury). The Court of Appeal

ordered a new trial (i) on the ground that the case ought to

have gone to the jury in order to ascertain whether the

.potman were acting in the course of his employment
; on this

the Court were unanimous; (ii) also on the ground that it is

no defence to the scienter action that the injury was caused

by the intervening voluntary act of a third party ; this was

held by a majority of two to one. Possibly the decision is

supportable on the first ground (s), but the second is

unsatisfactory. It leads to results which are not only in-

herently unjust but also inconsistent with every other rule

of strict liability. Would the Court have held a man liable

because a burglar sets the man’s savage dog on a policeman

;

or the proprietor of a menagerie because his enemy set free

every wild beast in the show? If not, why not? (t).

(3) It is a defence that the injury was due to the default

of the plaintiff. What is default is, of course, a question of

fact in each case. If a man strokes a zebra which is properly

secured, he cannot complain if it kicks him (m), much less if

he teased it; but accidental treading on the toes of a savage

dog which is allowed to be at large will not disentitle the

plaintiff from recovering damages for the consequent bite (a).

Where the harm has occurred on the defendant’s premises,

the law as to scienter has in modern times borrowed some

rules from the law as to dangerous structures (b). It will be

seen in Chapter XXII that in this branch of the law visitors

to premises are classified as (i) invitees, or those on business

concerning both the visitor and the oecupier : e.g., a postman;

(s) But instead of merely stating that the case should have been left to

the jury, Cozens-Hardy, M.B., intimated {at p. 828) that the act was in

the course of the potman’s employment. But if wantonly setting a savage

dog on another person is incidental *to a servant’s employment, why is a

man not liable tor his gamekeeper’s act in wilfully firing a loaded gun at

a peaceable citizen? Another doubt is whether the doctrine of common
employment might not have applied in Baker v. Snell; see Knott v. L. C. C.,

[1934] 1 K. B. 126, 137.

(t) See Lord Wright in Knott v. L. C. C.r [1934] 1 K. B. 125, 139, and

Salmond, Torts, pp, 552—553.

(u) MarloT v. Ball (1900), 16 T. L. B. 239; cf. Wyatt v. Rosherville

Gardens Co. (1886), 2 T. L, B. 282; Sylvester v. Ckaprnan, Ltd. (1935), 79

S. J. 777; Lee v. Walkers (1940), 162 L. T, 89.

(a) Smith v. Pelah (1747), 2 Stra. 1264.
(b) Lowery v. Walker, [1911] A. C. 10. Earlier cases show no sign

of this because the doctrines as to dangerous structures were developed

comparatively late; but the same results were reached by applying general

principles: see Sarch v. Blackburn (1830), 4 C. & P. 297, and Lord
Kenyon, C.J., in Brock v. Copeland (1794), 1 Eep. 203.
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(ii) bare licensees, or those who come for their own purposes

with the occupier’s express or implied permission : e.g., a

guest
;

(iii) trespassers. Now the duty of keeping the premises

or other structure in a safe condition varies towards these"

three classes and we need not anticipate what is to be said

in Chapter XXII on this point. It is enough to note here

that the different kinds of care are applicable to eases in

which the danger on the premises is a savage animal.

In Lowery v. Walker (c), X put a horse, whieh he knew

to be savage, in his field which the public habitually crossed

as a short cut to a railway station. X knew that they did

so, although he had not given them express permission.

He gave no warning that the horse was savage and it bit and

trampled on Y as he was crossing the field. It was held by

the House of Lords that X was liable to Y. Their reason

for the decision must be deduced from the judgments of the

Court of Appeal whose decision they reversed solely because

that Court had regarded Y as a trespasser (d) whereas the

House of Lords in effect held that he was a bare licensee.

The duty of X towards him was that he must not create a con-

cealed trap on the land without warning him of its existence

and the horse was such a “ trap ” ; if Y had been an invitee the

ease would have been still stronger in his favour, for X’s duty

to him would have been higher. Had he been a trespasser, he

must in general have taken the premises as he found them,

but the question is a difficult one and discussion of it must

be postponed until we consider the details of the occupier’s

duty towards trespassers (e).
*

What constitutes sufficient warning, where warning has

to be given, is a question of fact. To tell a visitor on an

earlier occasion that there is a fierce dog on the premises will

not be an adequate warning if, on the day on which he was

bitten by it, the owner of the dog eonducted him by it in a

' way which appeared to the visitor to negative the risk (/)

;

and a conspicuous warning, “ Beware of the dog ”, has been

(c) [1911] A. C. 10.

(d) [1910] 1 K. B. 173.

(e) Post, Chap. XXII. It is not clear how far Moiirton v. Poulter, [1930]

2 K. B. 183, is applicable to such a case. ,

(/) Curtis V. Mills (1833), 5 C. & P. 489.

§ 186 .
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§ 189. ruled to be an insufficient notice to a bare licensee unable

to read (g). Where a person enters in pursuance not merely

- of a legal right, but of a public duty (e.g., a policeman

<i€xeeuting a warrant), no amount of warning will exempt the

owner if he does not properly secure the animal.

(g) Sarch v. Blachburn (1830), 4 C. & P. 297.



CHAPTER XXI

DANGEROUS CHATTELS

§ 137. There is no doubt that the law as to liability for

dangerous chattels is treated in legal literature and practice

as a separate compartment of the law of tort, but it is not

easy to explain why it is so or in what respect it is a species

of “ strict ” liability. In theory the law of negligence as a

tort might be regarded as adequate to cover it. It is true

that the law expects of a man a great deal more care in

carrying a pound of dynamite than a pound of butter, or in

keeping a bottle of poison than a bottle of lemonade. But

that is only another way of saying that what is a reasonable

amount of care in one set of circumstances is not so in another

set of circumstances, and reasonable care is the sole test of

negligence. And, passing to the decided cases of dangerous

chattels, we have been unable to trace anything in the reports

that is inconsistent with the view that the law of negligence is

,all that is needful for the purpose.

Even the oft-cited case of Dixon v. Bell (1816) (o) is no

exception to this. X and Y both lodged in the house of one,

Leman, where X kept a loaded gun. X left the house one

day and sent his servant, a mulatto girl aged about 13 or

14 years, to Leman to fetch the gun, asking him to draw its

priming before he gave it to her. Leman did this, told her

of the fact and delivered the gun to ’her. Shortly afterwards

she presented the gun in play at Y’s son, aged 8 or 9 years,

saying she would shoot him. She drew the trigger, and the

gun went off and blinded the child in one eye. In an action

on the child’s behalf to recover damages against X, it was

held that X was liable. Lord Ellenborough, C.J., said X’s

duty was to render the gun “ safe and innoxious ” either by

discharging it or drawing its contents. X had mistakenly

thought that drawing the priming would suffice for this pur-

pose, and by that want of care he had left the gun capable of

doing mischief. Bayley, J., said that the gun ought to have

been so left as “to be out of all reach of doing harm ”. This

535

§ 187 .
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(a) 5 M. & S. 198.
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§ 187.

But in

practice

it is Btrict

liability.

appears to mean that the duty was not higher than that of

reasonable care (b). But the impression has imdoubtedly

prevailed from Dixon v. Bell onwards that the duty is higher.

j,Thus in 1909 the Judicial Committee said in Dominion

l^atiiral Gas Co., Ltd. v. Collins (c) :
“ It has, however, again

and again been held that in the case of articles dangerous in

themselves, such as loaded firearms, poisons, explosives, and

other things ejusdem generis, there is a peculiar duty to take

precaution imposed upon those who send forth or install

such articles when it is necessarily the case that other parties

will come within their proximity

In 1932, in Donoghue v. Stevenson (d), two of the noble

and learned lords tried to mark out more exactly the peculi-

arity of this duty. Lord Atkin said (e) :
“ The nature of the

thing may very well call for different degrees of care, and the

person dealing with it may well contemplate persons as being

within the sphere of his duty to take care who would not be

sufficiently proximate with less dangerous goods ; so that not

only the degree of carg but the range of persons to whom a

duty is owed may be extended Then he cited the dictum

of the Judicial Committee quoted above, and added :
“ This,

with respect, exactly sums up the position. The duty may
exist independently of contract. Whether it exists or not

depends upon the subject-matter involved ; but clearly in the

class of things enumerated there is a special duty to take

precautions. This is the very opposite of creating a special

category in which alone the duty exists ". So, too. Lord

Macmillan (/) :
“ The exceptional ease of things dangerous in

themselves, or known toJ}e in a dangerous condition, has been

regarded as constituting a peculiar category outside the

ordinary law both of contract and of tort. ... I rather

regard this type of case as a special instance of negligence

where the law exacts a degree of diligence so stringent as to

amount practically to a guarantee of safety ” (g).

(b) Nor was it, we think, in the most conspicuous of the later cases:

Winterbottom v. Wright (1842), 10 M. & W. 109; Longmeid v. Holliday

(1851), 6 Ex. 761; George v. Skivington (1869), L. E. 5 Ex. 1; Heaven v.

Pender (1883), 11 Q. B. D. 503; Dominion Natural Gas Co., Ltd. v. Collins,

[1909] A. C. 640; Blacker v. Lake <t Elliot, Ltd. (1912), 106 L. T. 533.

(c) [1909] A. 0 . 640 , 646.

(d) [1932] A. C. 562 (W. Cases, 154).

(e) [1932] A. C., at p. 596.

if) [1932] A. C. 611—612.
(g) These dicta w'ere adopted by Atkinson, J., in Burfitt v. Kdle, [1939]

2 K. B. 743, 747.
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The result seems to be that, while in theory we may rightly

regard the law as to dangerous chattels as a heavy underlining

of one particular topic in the law of negligence, in practice

it is afi&liated to strict liability ; and we may gather from the*'

foregoing dicta that the “ strictness ” of the duty, as compared

with the ordinary duty to take care, consists in (1) the wider

range of persons to whom the duty is owed, and (2) the
“ guarantee of safety ”

; this does not mean absolute liability,

but that the defendant can exonerate himself only by proving

that he has taken what Sir Frederick Pollock called

“ consummate care ” towards other persons in his dealings

with the chattel.

But what chattels are dangerous ? As has been noticed

earlier (p. 484) the word is admittedly vague. Both writers

and Judges have sharply criticised the inconsistent, indeed

contradictory, meanings which have been attached to it (h),

and the confusion has been increased by the use of the phrases,

“ dangerous per se
” and “ dangerous sub modo, or according

to circumstances ”. But, however much the Judges may
censure these expressions or the simpler antinomy “ dan-

gerous ”, “ non-dangerous ”, they still go on using them (0

and we have to make the best of them. Any test which can

be suggested is wide of the mark if it takes a solitary word like

“ gun ”, “ car ”, “ lamp ”, “ fire ”, “ water ”, and professes

to put it for all time and in all circumstances in one or other

of the categories ” dangerous ” or “ non-dangerous ”. That

leads only to stultification of the test, for the Courts cannot

agree whether even an unloaded gun-jis dangerous in itself (k).

Dr. Charlesworth has urged that what makes a thing

dangerous is the element of surprise in it; e.g., a knife is not

a dangerous chattel because its nature is obvious and open,

while a chair with a rotten leg is because, a chair being

by its nature harmless, the danger is unexpected and

(h) See Dr. Stallybrass’s admirable and exhaustive study in 3 Cambridge

Law Journal (1929), 376—397.

(i) E.g.. Wray v. Essex G. C., [1936] 3 A. E. E. 97; 155 L. T. 494. In

Glasgow Corporation v. Muir, [1943] A. C. 448, 463—464, Lord Wright
approved the distinction between things dangerous per se and dangerous

sub modo.
(k) Parke, B., in Langridge v. Levy (1837), 2 M. & W. 519, 530, thought

it was not; Fitzgibbon, L.J., in Sullivan v. Cseed, [1904] 2 Ir. E. 317, 340,

thought it was.

§ 187 .

Meaning of

dangerous.
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unforeseen (/). This is certainly helpful although it will not

cover all the decided cases, for in Blacker v. Lake Elliot,

Ltd. (m), the plaintiff was injured by a latent defect in a

^brazing lamp, and while Hamilton, J., thought that it was not

dangerous per se, Lush, J., thought that it was. Dr. Stally-

brass suggests that the true distinction is not between the

dangerous or non-dangerous character of the thing inherently,

but between those circumstances in which the defendant will

be allowed to deny the dangerous character of his act and

those in which he wUl not (n). This is unquestionable,

although it will not, of course, enable us to predict exactly

what circumstances will suffice for the purpose. Be the test

what it may, the question whether a chattel is or is not

dangerous is one of law for the Judge.

In giving the detailed rules under this head of liability

we must touch occasionally upon the law of contract, for in

several of the cases it has overlapped the law of tort.

§ 158. Liability to visitors on defendant’s premises.

Where A occupies premises or a structure and B, a visitor

to them, is injured by A’s dangerous chattel, A’s liability to

B is only one species of that connected with dangerous

structures, which is the subject of Chapter XXII, post. Sviith

V. Steele (o) is an example. A pDot coming on board the

defendants’ ship was killed by the fall of a boat which had

been negligently slung, and the defendants were held liable.

§ 159. Liability to immediate tranferees of the chattel,

(i) If the transfer is'by A to B in pursuance of a contract

between them, liability is naturally regulated by the terms of

the agreement. In Ward v. Hobbs (p), A sold pigs to B
“ with all faults ”. They were suffering from typhoid fever,

a fact which B discovered only when his own pigs had become

infected by the disease. The terms of the sale were held to

(0 Liability for Dangerous Things (1922), 279. Another test of Dr.
Charlesworth's {Hid. 7) is less felicitous. ‘‘ To constitute anything a dan-

gerou.s thing, its power to cause damage must be (i) inherent; (n) invariable,

and (iii) due to human agency”; for, as Dr. Stallybrass asks, “Is there

anything which is at alt times and in all places and in all circumstances
dangerous? ” (3 Cambridge Law Journal (1929), 386).

(m) (1912), 106 L. T. 533.

(n) 3 Cambridge Law Journal, 389.

(o) (1875), L. B. 10 Q. B. 126.

ip) (1878), 1 App. Cas. 13.
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exclude A’s liability. On the other hand, in Hyman v.

Nye (q), A let to B a carriage and horses for a particular

journey. Owing to a defective bolt in the carriage an upset

occurred and B was injured. A was held liable because th^
carriage was not in a reasonably lit and proper condition for

the purpose for which it had been hired. A did not know
of the defect but it did not appear that he could not have

discovered it with reasonable care and skill ; and that was so

whether B based his claim on breach of contract or on tort.

Here, then, the extent of the duty in either branch of the law

coincided, but contract may quite possibly impose a stifler

duty than that in tort, as in the implied warranties of quality

under the Sale of Goods Act, 1893 (r).

(ii) If the transfer be a gift or a gratuitous loan, the giver

or lender is liable only for wilfulness or gross negligence in

not revealing a defect of which he knows. In Coughlin v.

Gillison (s), where this principle was recognised, the borrower

of a donkey-engine was injured by its bursting, but as he

could not prove either negligence or kpowledge on the part of

the lender, the latter was not liable. It is proverbial that

one must not look a gift horse in the mouth.

(iii) Independently of contract, gift or loan, the transferor

is perhaps liable in tort to the transferee who is injured by

a chattel which, although not dangerous in itself, is potenti-

ally dangerous to the knowledge of the transferor who is

negligent in not warning the transferee. In Clarke v. Army 8^

Navy Co-operative Society, Ltd, (t), the defendants sold to

X a tin of disinfectant powder, knowing that it was likely to

cause danger to a person opening it^ because of its defective

lid. They did not inform X of this and she opened the tin in

the usual way by prising the lid off with a spoon. A portion

of the powder flew out and injured her eyes. The Court of

Appeal held the defendants liable irrespective of any warranty

that might have existed under the Sale of Goods Act, 1893.

So far, none of the headings which we have developed

seems to be an example of strict liability. The ordinary law

of negligence, where it was a question of tort only, would

have covered them all.

(?) (1881), G Q. B. D. G85.

(t) 66 & 57 Vict. c. 71, sa. 13—^15.

(s) [1899] 1 Q. B. 145. Of. MacCarthy v. ^oujig (1861), 6 H. & N. 329.

(t) [1903] 1 K. B. 155.

539
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§ 160 .

(3) Liability
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(ii) Know-
ledge.

§ 160. Liability to ultimate transferee of chattel or to

person ultimately injured by it.

Here A delivers the chattel to B who transfers it to C.

It injures C between whom and A there is no contractual

relation. Alternatively, C, although not a transferee, is

injured by B or some other person using the chattel (tt).

What is A’s liability to C ? The latter case can be disposed

of by reference to Dixon v. Bell and Dominion Natural Gas

Co., Ltd. V. Collins (ante, pp. 535—536). As to the former

case :

—

(i) A is liable to C for fraud. In Langridge v. Levy (a),

the defendant, a gun-maker, sold a gun to the father of the

plaintiff for the use of the father and his sons, representing

falsely and knowingly that the gun had been made by Nock

(a celebrated manufacturer) and was “ a good, safe and

secure gun ”. The father handed the gun to the plaintiff

who discharged it. It burst and injured his hand. The

defendant was held liable on the ground of tortious deceit (b).

(ii) A is liable to O for negligence if he knows the chattel

to be dangerous in itself and does not give adequate warning

of the risk, unless the danger is an obvious one. This has

never been questioned. Anglo-Celtic Shipping Co. v.

Elliott (c) illustrates the rule. C owned a ship and sent it to

B to clean the condenser. He told B to use a cleaning fluid,

“ pluperfect liquid ”. This was manufactured by A and,

if it came in contact with cast iron, it generated an explosive

gas. Neither C nor B knew this, but A either knew, or ought

to have known, it. An explosion occurred in the use of the

liquid on cast iron and "Roche, J., held that A was liable to

C. Until 1932 it was not certain whether it is sufficient for

A to warn B the first recipient of the chattel or whether he

must also warn C, the ultimate transferee. Roche, .1., held

that he must warn C, but he admitted that only the House

of Lords could settle the point (d). They did so in Donoghue

(u) Cf. Mr. Chapman in 54 L. Q. R. (1938), 46.

(a) (1837), 2 M. & W. 519; (1838), 4 M. & W. 337.

(&) Brett, M.R., in Heaven v, Pender (1883), 11 Q. B. D. 503, 611—512,

criticised the case but he accepted it on the ground on which it was decided,

although he thought that negligence would have been a better basis.

(c) (1926), 42 T. Jj. R. 297.

(d) Farrant v. Barnes (1862), 11 C. B. (n.s.) 553, accords with this with
respect to the special duty owed to a common carrier. Lush, J., in Blacker
V. Lake Elliot, Ltd. (1912), 106 L. T. 533, 540, laid down the rule as a

general one.
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V. Stevenson (e) by holding that C must either be -warned or

at least have a reasonable opportunity of inspecting the

chattel.

(iii) If the chattel is dangerous only owing to special

'

circumstances, A is liable to C for negligence if he knows or

ought reasonably to have known of the danger and does not

either warn C of it or at least give him the opportunity of

discovering it by reasonable inspection.

It was only in 1932 after a century of doubt and vacillation

on the part of the Courts that this proposition could be

confidently advanced. The full story of the matter would

take us back to the beginnings of the action of assumpsit, but

it has already been traced elsewhere (/) and, on the score of

bre-vity, we do no great violence to its history if we take an

argument in Langridge v. Levy (1837), in the Court of

Exchequer (g) as our starting point. The faets of the case

have just been given. Counsel for the plaintiff urged that,

quite apart from deceit, the defendant ought to be liable

because “ the law imposes on all persons^ who deal in dangerous

commodities or instruments, an obligation that they should

use reasonable care, much more that they should not supply

them knowing them to be likely to cause injury ” (h). But

the Court declined to assent to a proposition which really

anticipated the House of Lords’ decision in Donoghue v.

Stevenson nearly 100 years later and which they regarded as

an attempt to persuade them to lay down new law (i).

Five years later, Winterbottom v. Wright (1842) (fe) came

before the same Court. The action was one upon the case

against the defendant who had, under a contract, supplied X
with a defective mail-coach and the declaration alleged that

(e) [1932] A. C. 562 (W. Cases, 154). Cf. Howard v. Furness, etc.,

Lines, Ltd., 55 LI. L. Rep. 121.

(/) 34 Columbia Law Review (1934), 41—66.

{g) 2 M. & W. 519; the affirmation by the Court of Exch. Ch. was in

the briefest terras : 4 M, & W. 337.

(h) 2 M. & W. at p. 525.

(i) “ We think this action may be supported without laying down a

principle which would lead to that indefinite extent of liability, so strongly

put in the course of argument on the part of the defendant; and we should

pause before we made a precedent by our decision which would be an autho-

rity for an action against the vendors, even of such instruments and articles

as are dangerous in themselves, at the suit of any person whomsoever into

whose hands they might happen to pass, and who should be injured thereby.

We do not feel it necessary to go this length, and our judgment proceeds

upon another ground 2 M. & W. at p, SSO."*

ih) 10 M. & W. 109.

§ 160.
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§ 180- the defendant “ so improperly and negligently conducted

himself, and so utterly disregarded his aforesaid contract ”

that the plaintiff, the driver of the coach, was injured. It

'was held that the declaration was bad because the plaintiff’s

claim was based on a contract to which he was no party; and,

in view of that, it is hard to see how the Court in an era in

which pleadings were strictly construed could have decided

otherwise. But unfortunately some of the expressions used in

the judgments (especially that of Lord Abinger, C.B.) were

open to the interpretation that even if the plaintiff had sued

for negligence, independently of contract, he could not have

recovered because there was no privity of contract between

him and the defendant. This idea infected several later

decisions and in at least one of them it appeared as a full-

blown fallacy (1) : if A is under a contract with B and A breaks

the contract, C, who is injured by its breach, cannot sue A;

not in contract because there was none between C and A (this

is correct)
; not in tort because the whole of A’s duty was

limited to his contract with B. But this does not follow. The

true view ought to be that a contract between A and B is

entirely irrelevant to the question, “ Is A liable in tort to

C ” It ought neither to make nor to mar his chances of

success in tort. The idea of contract as the perfect circle that

must not be spoiled by any indentation or protuberance is

intelligible, but it was forgotten that this circle might be

intersected by another figure of considerably less symmetry

—

the law of tort (m).

We need not give ta detailed account of the decisions

between Winterbottom v. Wright and Donoghue v. Stevenson.

(l) Alton V. M. Ry. fl865), 19 C. B. (n.b.) 213; it has long ceased to be

of authority; Winfield, Province of Tort, 74—75.
(m) The dicta in Whiterhottom v. Wright, although regrettable in the

light of later development of the law, were nevertheless explicable on his-

torical grounds. In 1842 procedure still dominated our law, and assumf^d
in its various forms still made it, not so much difficult, as unnecessary to draw’

the lines between contract, quasi-contract and tort, except as an incident

to some piocedural point in litigation. Negligence as a tort was a mere
stripling concealed behind the action upon the case for negligence and its

existence was only half consciously perceived or easily forgotten. Many of

the old cases on negligence (in its other sense of a caieless manner of doing

a thing) were cases in which the defendant had “ undertaken ” (assumpsit)

to do something for somebody, and “ undertaking ” was a conveniently am-
biguous word which might cover liability in delict, contract, quasi-contract or

bailment. W’hcrc the undertaking was what w’c. should now call contractual

it was not difficult to say tiiea that the undertaking did not extend to some
third party w'ho happened to have been injured by its breach.
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Some of them look like an uncritical adoption of the weakest
part of Lord Abinger’s judgment in Winterbottom v.
Wright (n), but even from them indirectly and from other
cases directly (o) the principle can be extracted that if the-
defendant actually knew of the latent defect in the chattel
and did not warn the ultimate transferee, he was liable.

But, except in one solitary case, the Courts declined to hold
the defendant liable if, although he did not actually know of
the defect, he might nevertheless have discovered it with
reasonable care (p). The exception was George v. Sldving-
ton (q). There, the defendant compounded and sold to X
a mischievous hair-wash which X’s wife used and thereby was
injured. The defendant did not know of the harmful quality
of the hair-wash but he did know that X*s wife was the person
destined to use it. He had been careless in its manufacture
and the Court of Exchequer held that he was liable. But the
decision was regarded in many quarters as inconsistent with
Winterbottom v. Wright and with the trend of authority

after that case. Meanwhile in the latter half of the nine-

teenth century the idea of negligence as a tort came to be
clearly grasped, its sphere was steadily enlarged and the

confusion of its historical connexion with contract was begin-

ning to disperse.

This reacted in favour of the view taken in George v.

Skivington and in 1883, Brett, M.R., made a gallant but
unsuccessful attempt in Heaven v. Pender (r) to give it fuller

effect. A dock owner supplied to a ship owner a staging for

use in painting his ship. The staging was defective owing to

the dock owner’s negligence, and a painter, who had con-

tracted with the ship owner to paint the ship, was injured in

consequence. The Court of Appeal held that he could recover

damages from the dock owner. Their ground for doing so was
an application of the rule in Indermaur v. Dames (s) which
we shall consider elsewhere (post, § 164) and which requires

the occupier of premises to have them in a reasonably fit and

(n) E.g., Earl v. Luhhock, [1905] 1 K. B. 253; if properly pleaded, this

case would probably be differently decided to-day: [1911] 2 K. B. at p. 379.

(o) E.g., Longmeid v. Holliday (1851), 6 Ex. 761.

(p) Cases in notes (n) and (o), and Bates v. Baiey d Co., Ltd., [1913]
3 K. B. 351.

ig) (1869), L. E. 5 Ex. 1.

(r) 11 Q. B. D. 603.
(s) (1866), L. E. 1 C. P. 274 ,

288.

§ 160 .
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§ 100 .

Donoghue v.

Stevenson
(1932) Betties

the rule.

safe condition for persons who come there on business. But

Brett, M.R., was willing to go farther and to decide the case

on the broad ground of negligence. He put forward a prin-

ciple difiering little in terms from that urged by counsel in

Langridge v. Levy, but rejected by the Court there. So, here,

Brett, M.R., was unable to secure the adherence of his

brethren.

In the years succeeding Heaven v. Pender English lawyers

were prompted by Sir Frederick Pollock (t) to look across the

Atlantic where the current of authority set the other way (u),

although, of course, it could have no more than persuasive

effect here.

At last matters came to an issue in Donoghue v. Stevenson,

[1932] A. C. 562 (u), a Scottish appeal to the House of Lords.

There was a pitched battle between those who supported

something that was very like an outworn fallacy and those

who would sweep it aside as an obstruction to the development

of the law of negligence as a tort
;
and by a majority of three

to two, the victory wjis with the latter. The facts alleged

were that X, a ginger-beer manufacturer, sold to a retailer a

bottle of ginger-beer in which, unknown to any one, were the

decomposed remains of a dead snail; that Y bought the

ginger-beer from the retailer and poured out some of the con-

tents of the bottle into a tumbler for a lady friend, Z, who
drank them

;
that the bottle being of opaque glass, nothing of

the snail was discernible until Y was replenishing Z’s tumbler,

when its remains floated out ; and that in consequence partly

of what she had swallowed and partly of what she saw, Z

became very ill. She sq,ed the manufacturer and it was held

that he was liable if Z could prove her allegations and also

that X had not taken reasonable care to prevent the injury.

Lord Atkin laid down the following rule as representing both

Scots and English law :
“ A manufacturer (o) of products,

which he sells in such a form as to shoto that he intends them

(t) The first edition of his Torts was in 1887.

(«) Thomas v. Winchester (1852), 6 New York 397. See Professor F. H.
Bohlcn in 45 Law Quarterly Review (1929), 343—369

;
Professor A. L. Corbin

in 46 Law Quarterly Review (1930), 12—45. In the American Restatement
of the Law of Torts, Negligence (1934), § 395, the manufacturer is put under

a duty similar to that in Donoghue v. Stevenson, [1932] A. C. 562.

(b) W. Cases, 154.

(a) Circumstances may bring a distributor of goods, a repairer of goods
and a supplier of goods within the same rule: H^atsoii v. Buckley, etc..

Ltd., [1940] 1 A. E. R. 174"; Herschtal v. Stewart d Ardent, Ltd., [1940]
1 K. B. 155 ;

Slennelt v. Hancock, [1939] 2 A. E. E. 578.



Dangerous Chattels 545

to reach the ultimate consumer in the form in which they left

him with no reasonable possibility (b) of intermediate examina-

tion, and with the knowledge that the absence of reasonable

care in the preparation or putting up of the products wilU
result in an injury to the consumer’s life or property, owes

a duty to the consumer to take that reasonable care ”
(c).

The rule, we venture to add, is consonant with the needs

of any modern eivilised community, for the user of almost

any potentially dangerous chattel must of necessity rely

blindly on the manufacturer for its safety, and the manu-

facturer is the one person of all others who has control over

the composition of what he sells. Of that the user generally

knows nothing and it is cold comfort to tell him that he may
have a remedy in contract against the retail vendor, for the

vendor is often not worth suing. Nor is any harsh

“absolute” liability imposed on the manufacturer; that is

negatived both by the terms of the rule and by later decisions,

as we shall see shortly.

The rule was followed in Grant v. Australian Knitting Mills,

Ltd. (d), by the Judicial Committee, where the defendants

were held liable to the ultimate purchaser of some pants

which they had manufactured and which contained some

chemical that gave the plaintiff a skin disease when he wore

them. It was argued for the defendants that there was a

much greater possibility of intermediate tampering with the

goods before they reached the user than there was with the

sealed bottle in Donoghue’s Case, but the Court held that a

mere possibility of interference did not affect their liability;

if actual tampering had been proved, that would have been

another matter.

The manufacturer is not liable unless the defect is proved

to have been due to his negligence (e). If the evidence

merely shows that the accident may equally well have occurred

from some other cause, the plaintiff cannot succeed (/).

(b) Goddard, in Paine v. Colne Yalletf, etc., Co. (1938), 55 T L. R,

181, 183—184, preferred " probability

(c) [1932] A. C. at p. 599.

(d) [1936] A. C. 85. Cf. 52 L. Q. E. (1936), 12—15.

(e) Res ipsa loquitur apparently applies: Grant's Case, [1936] A. C. at

p. 101
;
Chaproniere v. Mason (1905), 21 T. L. R. 633. The obiter dictum of

Lord Macmillan in Donoghuc's Case, [1932] A. C. at pp 622—623, seems

to be unsupported: Daniels v. While, [1938] 1 A. E. E. 258, 260—261.

(/) Evans v. Triplex Sajetij Glass Co., Ltd., [1936] 1 A. E. B. 283;

Daniels v. White, [1938] 4 A. E. E. 258, 260—261.

§ 160 .
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The principle in Donoghue’s Case has been applied in

several later decisions (g), but it was obvious from the speeches

in the case itself that the Courts were destined to do a good

Meal of work in marking the bounds of the decision and the

dicta in it. Thus it has been held that the manufacturer is

not liable in the following circumstances.

(i) If the defect in the chattel is discoverable on reasonable

inspection by the plaintiff. In Farr v. Butters Bros. Sf Co. (h)

the defendants, who were crane manufacturers, sold a crane

in parts to the X Co., a firm of builders, and it was arranged

that the parts were to be assembled by the X Company’s

men. They put the job in the hands of their employee, the

plaintiff, who was an experienced crane erector. He found

defects in some of the parts, marked them with chalk as

inaccurate in fitting, and said at the same time that he would

have to report the matter to the X Co. Nevertheless he began

to work the crane before the defects had been remedied, and

in consequence of then\.. a part of the crane fell upon him and

killed him. An action was brought on his behalf under the

Fatal Accidents Act, 1846, against the defendants. The

Court of Appeal held that they were not liable. In fact the

Court could scarcely have done otherwise consistently with

Donoghue v. Stevenson, where the rule formulated by Lord

Atkin expressly excludes liability if there is a “ reasonable

possibility of intermediate examination ”. Any one who

behaved as the deceased man did in Farr’s Case might be

regarded as having shown contributory negligence, but it is

particularly worthy of nnte that the Court of Appeal declined

to base their decision on this ground because they thought

that the claim tailed at an earlier stage
;
as there had been an

opportunity of reasonable inspection, the defendants owed

(g) E.g., MaJfroot v. Noxal (1935), 51 T. L. R. 551; Howard v. Furness-
Moulder, etc., Ltd. (1936), 55 LI. L. Rep. 121; Read v. Croydon Corporation

(1938), 108 L. .J. K. B. 72; Barnes v, Irtcell, etc., Board, [1939] 1 K. B. 21;

Stennett v. Hancock, [1939] 2 A. E. R, 578; Buckner v. Ashby and Horner,
Lid., [1941] 1 K. B. 321; Haseldine v. Daw d Son, Ltd., [1941] 2 K. B.

343. It should be noted that Donoghue v. Stevenson had two distinct

aspects: (1) the specific rule stated in the text, supra; (2) Lord Atkin’s

general definition ol duty in negligence. The duty in (1) is higher than that

in (2), but in cases later than Donoghue's it is often difficult to determine
whether the decisions were based on (1) or (2).

(h) [1932] 2 K. B. 60G (W. Cases, 234). In Otto v. Bolton, [1936] 2

K. B, 46 (W. Cases, 237), Atkinson, J., regarded this exception as applicable

to the much more general statement of duty in the law of negligence made
by Lord Atkin in Donoghue v. Stevenson, [1932] A. C. 562, 580 {ante, § 123).
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no duty at all to the deceased. It was, therefore, useless to
talk about contributory negligence on his part when there
had been no negligence on the defendants’ part. The practical
application of this is that facts like those in Farris Case willr

not be allowed to go to the jury on the question of contributory

(*)• It is submitted that the mere existence of an
opportunity for inspecting the goods after the defendant has
parted with them is not enough to exonerate him. If he did
not anticipate, or could not reasonably have anticipated,

such inspection, he is liable, irrespective of the existence of

any such opportunity (k).

(ii) If the article is not dangerous at the moment when it

is put in circulation and becomes so only by the act of the

user. In Pattenden v. Beney (i), a metal cylinder was handed
as refuse by a householder to a dustman. It contained gas

but in such small quantity that it was not dangerous when
delivered to the dustman. He was killed by its explosion

and the jury found that the explosion was due to his handling

of it. The householder was held nci liable.

(iii) If there has been no lack of reasonable care on the

part of the defendant. A lemonade manufacturer who adopts

a “ fool-proof ” process in filling his bottles rebuts any
evidence of negligence based upon the fact that a consumer
was injured by swallowing carbolic acid which, for some
unknown reason, had found its way into the bottle (m).

(iv) If the source of injury to the plaintiS is a ruinous

house which the defendant has let or sold to another person

and in which the plaintiS happens to be. This we shall

consider at length in the next chaptrj {post, p. 554).

(*) [1932] A. C. 617, 620. Cf. Evans t. Triplex Safety Glass Co., Ltd,,

[1936] 1 A. E. K. 283; Kubach v. Hollands (1937), 53 T. L. R. 1024; Paine
V. Colne Valley, etc., Co., Ltd. (1938), 55 T. L, E. ISl.

(k) Herschtal v. Stewart ct Ardern, Ltd., [1940] 1 K. B. 155, is preferable

to Dransfield v. British, etc., Cables, Ltd. (1937\ 54 T. L. E. 11. Cf. 54

L. Q. R. (1938), 59—69; 66 L. Q. R. (1940). 20—22.

{1) (1934), 50 T. L. R. 10, 204.

(m) Daniels v. White d Sons, Ltd., [1938] 4 A. E. R. 258. Two
unreported county court cases are to the like effect: 79 S. J. (1935), 45;

86 Law Journal (1937), 85. For a criticism of Darnels' Case, see 55

L. Q. R. 6—9.

§ 160 .
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CHAPTER XXII

DAUaHEOtrS land and structures (a)

§ 161.

Meaning of

Btrucfures.

§ 161. The title of this chapter requires a brief explana-

tion. It would be misleading to style the topic “ dangerous

premises ” although that woxild be a natural antithesis to

“ dangerous chattels ” in the preceding chapter. But in fact

it would be too narrow to be exact, for the rules now to be

discussed are not limited to immovable property like open

land, houses, railway stations and bridges, but have been

extended to movables like taxicabs, omnibuses, railway car-

riages, gangways and scaffolding (b). All these, except land,

can be included in the elastic term “ structures ”. As it

therefore covers some things which are chattels, it may be

asked what the distinction is between chattels in this con-

nexion and in the lastcchapter. It seems to be this. The

defendant, where dangerous structures of a movable kind are

concerned, retains control of them, whereas under the “ dan-

gerous chattel ” type of liability the control and very often

the full ownership of the chattel has passed to some one else

who is subsequently injured by it. A less solid distinction

is that with dangerous movable structures the plaintiff is

injured by entry upon them; that is not usually so with

dangerous chattels, indeed the chattel is generally so small

that “ entry ” upon it in the common sense of that term is

not possible. *

The border-line between structures and chattels must

occasionally be a faint one. In Bottomley v. Bannister (c)

a house was fitted with a boiler placed in the kitchen and

heated by a gas-burner. The occupants of the house were

poisoned by fumes from the apparatus. Was the boiler a

chattel or was it part of the realty ? The Court of Appeal

held it to be part of the realty, but Scrutton, L..J., also dealt

with the case on the alternative supposition that it was a

chattel.

(a) The Aineiie.Tn Bestatement of the Law of Torts (193f), Chap. 13,

should be sLtidicd for comparative purposes.
{h) Francis v. Cockrell (1870), L. E. 5 Q. B. 501, 604 (W. Cases, 241);

Maclenan v. Segar, [1917] 2 K. B. 325, 333.
(c) [1932] 1 K. B. 458.
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The liability for dangerous structures (which, for brevity’s

sake we shall generally use henceforth to include land) is a

species of striet liability (d). The reason for this increased

stringency is probably that the safety of the structure is

much more likely to be within the knowledge and control of

the occupier than of the person who comes upon it. Very
few people who enter a shop, ship, factory, house or vehicle,

or who go upon appliances connected with them, like a lift

or gangway, have or can have full knowledge or control of the

possible dangers that lurk in them. They must trust them-

selves mainly to the occupier even when they exercise

reasonable care on their own behalf. Modern civilisation has

greatly increased the risks they run. Indeed, this accounts,

to some extent, for the comparatively recent evolution of the

law on this subject, although another equally important

factor has been the inroad made by the development of the

law of negligence on the older idea that an owner can do what

he likes with his land so far as visitors to it are concerned (e).

Machinery and appliances which are tlie common-place fittings

of modern dwelling-houses, to say nothing of factories and

railways, were unknown little more than a century ago.

The Common Law has rightly taken account of the increased

perils which have resulted from this and has screwed the

duty of the occupier to a proportionately higher pitch.

In isolating “ dangerous land and structures ” as a separate

rubric in the law of tort, we are following the practice not

only of other writers but also of the Coiuts, but, so far as

scientific arrangement of the law goes, the topic presents

some curious features. The duties of the occupier of the land

or the structure are cast in a descending scale to four different

kinds of persons. The highest degree of care is owed by the

occupier to one who enters in pursuance of a contract with

him; a less degree is due to the ” invitee ” who (without any

contract) enters on business of interest to both hnn.self and

the occupier; still less is due to the "licensee'' who comes,

with the occupier’s permission, on business of interest to

himself but of none to the occupier ; and scarcely any at all

to a trespasser.

{d) The liability applies not only to sLiuciuict, dangci'ouii m ihonitielves,

but also to structures rendercti dangerous by ;bc use lo wind) iboy areiputr

Lord Wnght in Glasgow Gorporatton \, Mtiir. [t'J'lJJ A. L. biw. tli'd.

(a) Cf, Boblen, Studies in the Law of Toitis Id- Idd.

§ 161 .
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§§ 161, 162. Now the contractor and the invitee are rightly separated

from the ordinary law of negligence, for the duty towards the

contractor is certainly higher, and the duty towards the

Invitee is probably wider, than that in the tort of negligence.

But the extent of the duty towards the licensee is more
dubious ; the occupier is not answerable to him for the default

of an independent contractor (/), and the occupier’s duty

does not seem to differ from that in negligence. The tres-

passer has no scientific standing at all under “ strict duties ”.

His very exiguous rights ought to be discussed under
“ Negligence ”, “ Private defence ” and “ Volenti non fit

injuria ”. But a geographical accident has drawn him and

the licensee into the company of the eontractor and the

invitee. All four of them have this in common. They have

all come upon the oecupier’s land or structure and suffered

harm there, and they all seek to make the occupier liable.

And the law therefore, conveniently if not very scientifically,

considers them in the same context. We can now proceed to

the details of the law. ^

Occupier § 162. Who is liable.
liftble.

In the first place, the person who is primarily liable is the

occupier of the structure. He may also be, indeed he often

is, the owner
; but an owner out of possession is not in general

liable (g). After all, it is the occupier who has control of

(/) Morgan v. Incorporated, etc., Society, [1936] 1 A. E. E. 404 (Hor-

ridge, J,); the poinf was left open by the H. L. in Shrimpton v. Herts C. C.

(1911), 104 L. T. 145.

(p) Nelson v. Liverpool Hre^'ery Co. llSll), 2 C. P. D. 311; Lane v. Goa,

[1897] 1 Q. B. 415; Cavalier v. Pope, [1906] A. C. 428. Note that in

WUchick V. Marks, [1934] 2 K. B. 56, the owner not in possession wa.s held

liable, but there the injury did not occur on the premises. This case was
distinguished in Howard v. Walker, [1947] K. B. 860, where, although

the tenant of the premises on which the invitee was injured was held liable,

the landlord was held not liable, as he was not in possession. In Duncan Y
Cammell Laird if Co., Ltd., [1943] 2 A. E. E. 621, Wrottesley, J., held that

the defendant, provided he was in occupation at the time when the danger
came into existence, is liable even if he has ceased to be in occupation at

the date of the accident. The C. A. reversed his decision, but apparently
on grounds not affecting this point: (1944), 171 L. T. 186; nor was it

considered in the appeal to the H. L.. [1946] A. C. 401 (sub nom. Woods
V. Duncan). Suppose that X owns land over which Y has an easement
[eg., a right of way), and that Z is injured owing to a danger on that

part of the land, is X or Y to be regarded as occupier of it, with lespect

to this branch of tlic law? It may be inferred from Fairman v. Perpetual
Investment Building Society, [1923] A. C. 74 (post, p. 555), that which-
ever of X and Y has control of the safety of that part of the land must
be regarded as occupier, and that it is possible for X to have such control
of it with respect tf a liceuaee, and Y with respect to an invitee. Cf. Gale,
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the structure and who is best qualified to know of possible §§ 162, 163.

defects in it. Further, it is not essential that a person should

have control of the whole of a structure, for he is held to be

occupier of that part of it over which he has control; e.g.f

where he is in charge of one particular deck of a ship which

he has been hired to repair (h). Of eourse, the rules with

respect to the liability of an occupier do not exclude the liability

of other people if they have caused the injury
;
they can be

sued for negligence or for any other tort constituted by then-

wrongdoing (i).

Next, what is the duty of the occupier towards a person

coming upon the structure That depends upon the answer

to another question. Why did he come there ? As we have

seen, he may have entered in pursuance of a contract with

the occupier, or as an invitee, or as a licensee, or as a mere

trespasser (_?). We will take these in the descending degrees of

duty owed to each of them.

§ 163. Duty under contract. Rul§ in Francis v. Cockrell. Coatract.

Where A enters B’s structure under a contract entitling Buie in

him to do so, it is an implied term in the contract that the Cockrell''

structure shall be reasonably fit for the purpose for which it is

intended; but this does not extend to any unknown defect

incapable of being discovered by reasonable means.

Such was the effect of the decision of the Exchequer

Chamber in 1870 in Francis v. Cockrell (k). B had hired an

Law of Easements (lllh ed.). 146. It is true that in Fainnan's Case no

reference was made to the eMstence of an easeiiieiit, but in Miller v.

Hancock, [1893] 2 Q. B. 177. it was held tlvit there was an easement, and

although that case was overruled in Fainnan's Case, the House of Loids

said nothing to indicate that the earlier decision was wrong on this point.

(1i) Hartwell v. Grayson RoUn and Clover Docks, Ltd., [1917] K. B. 901.

(i) Parry v. Smith (1879). 4 C. 1’. D. 325; Dominion Naliirnl Gas Co.,

Ltd. V. Collins, [1909] A. C. 640; Kimher v. Gas Light and Coke Co., [1918]

1 K. B. 439 ;
Howard v. Farmer d Son, Ltd., [1938] 2 A. E. E 296 ;

Buckner

V. Ashby d Horner, Ltd., [1941] 1 K. B. 321, 337; Haseldine v Daw A

Son, Ltd., [1941] -2 K. B, 343; iriiilii!/ v. Burt, Boidtoii and Hayward,

Ltd., [1947] 1 E. B. 918. All these cases relate to the lirdiilily of an

independent contractor employed by the occupier.

(y) A neat exposition ol the law as to these classes is given by Hainilloii,

L.J., in Latham v. R. Johnson d Nephew, Ltd., [1913] 1 K. B. 198. 410

413. In some of the cases tciminology is rather confused; thus an invitee

has been called a licensee with an interest ” (Sutcliffe v. Clients Invest-

ment Co., Ltd., [1924] 2 K. B. 740), and a licensee has been styled an
'* invitee " (Lord llanworth, M.R . in Oldham v. Sheffield Coi pot ation

(1927), 136 L. T. 681, 688), but the context generally cleats up the meaning.

In the American Restatement of the Law of Torts, § 341, licensee ^is

used to include “ business visitor ”, which is equivalent to our invitee .

(k) L. E. 5 Q. B. 501 (W. Cases, 241).
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§ 1«3.

Duty Dol

High^:r than
towards
iDVT^e^;.

apparently competent independent contractor to erect a

grandstand for the purpose of viewing steeplechases at

Cheltenham. B charged each spectator 5s. for admission to

•the stand. A, having paid his 5s., entered the stand and was

injured hy its collapse. This was due to its negligent con-

struction by the contractor, although B was not aware of the

defect and was not negligent himself. B was held liable to A
on the principle stated above which has been repeatedly

followed in later decisions (1).

The duty is certainly not an “ absolute " one. In Hall v.

Broohlands Auto Racing Club (m), a spectator who had paid

for admission to the defendants’ racing track for automobiles

was injured in the following circumstances. Two cars were

finishing a race at over 100 miles an hour. One touched the

other which thereupon shot into the air over a kerb six inches

in height bordering the track, a grass margin next to it four

feet five inches in width, and hit an iron railing four and a

half feet in height enclosing the strip of grass and thus hurt

the sftectator. The cowrse had been opened some twenty-sLx

years earlier and no accident like this had occurred before.

The spectator sued the defendants who were held not liable

by the Court of Appeal. Their duty was to see that the

course was as free from danger as reasonable care and skill

could make it, but they were not insurers against accidents

which no reasonable diligence could foresee or against dangers

inherent in a sport which any reasonable spectator could

foresee and of which he took the risk. The decision has been

criticised on the application of the principle to the facts of the

case but the principle itself is unquestioned (n).

The rule in Francis v. Cochrdl was considered by

McCardie, J. , in Maclenan v. Segar (o) to impose upon the

occupier a duty higher than that towards an invitee. The

scope of that duty is considered in the next section and is

known as the “ rule in Indermaur v. Dames In Maclenan v.

Segar the plaintiff was a guest at the defendant’s hotel when

a lire broke out owing to a defective mode of conveying smoke

and soot from the kitchen chimney. There was no fire escape

fi) E.g., Stlverman v. Imperial London Hotels, Ltd. (192T), 43 T. L. E
260.

fm) [193.3] 1 K. B. 205.

fn) 49 L. Q. E. (1933). 1-56—158, 332. Cf. Whitby v. Brock i Co.

(188Si, 4 T. L. E. 241, whi&h was not cited in Hall’s Case.
lo) [1917] 2 K. B. 325, 329—330. Cf. GiUmore t. L. C. C., [1938] 4

A. E. E. .331; Pope v. St. Helen’s Theatre. Ltd., [1946] 2 A. E. R. 440.
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(but the jury found that this did not constitute negligence)

and the plaintiff tried to escape by knotting the bed-clothes

together and using this as a rope. She fainted in her descent,

fell and was injured. The defendant was held liable to her.'

McCardie, J., referred (p) to the rule in Francis v. Cockrell as

setting up a-n “ implied warranty ” (as contrasted with the

rule in Indermaur v. Dantes) that the premises are as safe as

reasonable care and skill can make them; and the occupier is

Uable if any person concerned with the construction, alteration,

repair or maintenance of the premises could by reasonable

skill and care have discovered the delect in them which caused

the damage. Thus the occupier may be liable not only for

the default of himself, of his servants and (in certain circum-

stances) of an independent contractor (as in the rule in Inder-

maur V. Dames) but also for a defect in the premises which

was there before he acquired them and which any one (whether

the predecessor in title, or the occupier himself, or anybody

else) ought to have discovered by reasonable skill and care

and eliminated (q).
*

If the plaintiff knew of the danger, that will not by itself

prevent him from recovering, but it may be evidence of

volenti non fit injuria or of contributory negligence (r).

There are two exceptions to the rule in Francis v. Cockrell.

(1) Where the terms of the contract exclude it. If the

contract does not modify the rule either expressly or by

implication, then the rule applies. But the terms of the

contract may be such that, properly interpreted, they do not

imply a warranty of immunity againot the particular accident

which occurred. If you buy from A a ticket for a seat in A’s

theatre in order to see a play produced there by B, of course

there is a contract between you and A ; and that contract puts

A under the duty in Francis v. Cockrell uith respect to the

safety of the structure; but it does not (unless it expressly

(p) [19171 2 K. B, 332—333.

iq] Sir Frederick Poilock, Torts, 409, regarded the duty as tviuer in

Francis v. Cockrell, because “ implied warranties cf this class exclude any

question of what the warrantor knew or ought to have known He adds,

however, that Francis v. Cockrell does not apply to latent defects. Bo;

are not such defects exactly those which the warrantor neither knows nor

ought to have known? If so, does not the exception cancel the rale? See

Kelly, C.B., in L. E. 5 Q. B. at p. 508.

(r) IVilliams v. 'Birmingham Battery Co.. [,l&99j 2 Q. B. 33S: Scrmion,

L.J., in Hall v. Brooklnnds Auto Racing Club, [1933] 1 K. B. 205, "J-^9

918; Dunster v. Hollis, [1918] 2 K. B. 795, 803.

§ 163.

Exceptions

(1) Contract

excluding
liability.
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§ 163 .

(2) Sale or

lease of

dangerous
premises.

states this) make A liable for the negligence of B and B’s

actors. A may possibly be liable to you under the rule in

Indermaur v. Dames for breach of his duty towards you as

°an invitee to his premises, but that liability is entirely indepen-

dent of contract and is founded on tort alone. That is the

effect of a series of decisions of which Cox v. Goulson (s) is

typical. A was the lessee and manager of a theatre. He
arranged with B for the performance of a play. The plaintiff

bought (presumably from A) a ticket for it. An actor in

B’s company fired a pistol in the course of the play. The

cartridge was supposed to be blank but, owing to the negli-

gence of some one, it contained a bullet which hit and

injured the plaintiff. It was held by the Court of Appeal that

the contract between A and the plaintiff did not include a

warranty that there should be no negligence on the part of

B’s servants and that the rule in Francis v. Cockrell there-

fore did not apply ; but the Court also held that A and the

plaintiff were in the position of invitor and invitee respectively,

and therefore the rule in Indermaur v. Dames (see § 164,

post) covered the facts, and they ordered a new trial to

inquire whether A was liable under that rule through inade-

quate supervision of the firearms used. So, too, a contract

made by the plaintiff with A for admission to A’s place of

amusement does not necessarily imply a warranty of the

safety of B’s side-show which is one of the entertainments of

the place (t).

(2) Where the injury arose from the defective state of land

or of a ruinous house, sbld or let by the defendant, he is not

liable, apart from express contract, unless he has acted

fraudulently (u).

With respect to a house, the reason given by Erie, C.J., in

Is) [1916] 2 K. B. 177. Fraser-Wallas v. Waters (1939), 162 L. T.

136, was really an ordinary case of negligence, for the defendants «ere not

occupiers, and the relation of invitor and invitee was theiefore inapplicable.

(t) Sheehan v. Dreamland (Margate), Ltd. (1923), 40 T. L. E. 155. In

Humphreys v. Dreamland (Margate), Ltd. (1930), 100 L. J. K. B. 137,

there was no contract bclvveen A and plaintiff. Welsh v. Canterbury
,
etc..

Ltd (1894), 10 T. L. E. 478. is rcpoited loo scantily to make it of any value.

In Salmond, Torts, § 128 (3), much the same result is reached as in the

text above, but by a different interpretation of the case law. The relation of

master and servant is also included in the discussion, but we have preferred

to take that in § 32, ante. ^
(u) For American law, see Bohien, Studies in the Law of Torts (1926),

67—108, 202—251.
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1863 (a) and constantly repeated in later cases (b) was that
“ fraud apart, there is no law against letting a tumble-down
house With respect to land let, the reason is that, when a

tenant takes land he must (subject to any stipulation in the
'

lease) look and judge for himself in what state it is
;
“ caveat

lessee ” (c) so, too, for the purchaser of land, the rule is

caveat emptor (d). Hence, one who lets or sells land with

some dangerous object upon or over it, such as a poisonous

or rotten tree which projects from land retained by him into

the air-space above the land that he has let or sold, is not liable

for consequent injury, even it he knows of the danger or has

actually brought it about himself (e).

The exception certainly excludes the rule in Francis v.

Cockrell, but not the duty owed by the occupier to those

who come in the lower categories of invitee or (probably)

licensee
; for it the vendor or lessor of the house retains

possession and control of that part of the house in which

the defect exists, he must reveal to any licensee using that

part the existence of the defect if it Is a concealed trap or

danger and he knows of it. Thus in Fairrnan v. Perpetual

Investment Building Societrj (/), the landlord of a block of

flats had retained possession and control of the common
staircase in which there was a defect that injured the plaintiff,

a licensee, who would have been able to recover damages

against the landlord but for the fact that the danger was

obvious to her and was therefore not a trap (g). Now suppose

that she had been, not a licensee, but an invitee, would she

have been entitled to the still greater degree of immunity

accorded to such a person, or woufd the exception as to

ruinous houses have excluded that immunity ? There is no

direct authority on the point (h), but as liability in the law

about dangerous structures depends upon occupation and as

(a) Robbins v. Jones, 15 C. B. (n s.) 221, 240

(b) E.g., Lord Macaaghten in Cavalier v. Pope, [1906] A. C. 428, 430;

ScruUon, L.J., in Bottomley v. Bannister, [1932] 1 K. B. 458, 469.

(c) Cheater v. Cater, [1918] 1 K. B. 247, 252, 255, 256.

id) Williams, Vendor and Purchaser (4lh ed. 1936), 637 639, 759 761.

(e) Cheater v. Cater, [1918] 1 K. B. 247; Shirvcll v. Hackwood Estates,

Ltd., [1938] 2 K. B. 577; Davis v. Fools, [1940] 1 K. B. 116. Cl. 54

L. Q. E. (1938), 459—462; 2 Modem Law Keview (1938), 215—221.

(/) [1923] A. C. 74 (W. Cases, 247).

(g) [1923] A. C. 95—96, where Loid Wrenbury uses owner as

eauWalent to “ occupier

(h) Cunard v. Antifyre, Ltd., [1933] 1 K. B 551, goes near (t ;
aor is

a dictum of Greer, L.J., in Shirvell’s Case, [1938] 2 L. B. 577, 594

—

o05,

really hostile to the Cunard Case.

§ 163.
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§ 163.

Donoghue’s
Case does

not affect

exception.

the landlord was the occupier of the staircase, there is uo

reason to think that she would have been in a worse position

than any other invitee, and the landlord’s duty would accord-

ingly have been that of any ordinary invitor (i); nor is there

any decision which is inconsistent with this inference, for in

all the cases in which the exception now under discussion

applied the vendor or landlord had ceased to be in occupation

of the ruinous house which caused the injury (k).

The exception applies whether it is the tenant or buyer of

the house or land who is injured or some third party. Ihus

in Cavalier v. Pope (1), the landlord of a dilapidated house

contracted with the tenant to repair it, but failed to do so.

The tenant’s wife was injured in consequence. The landlord

was held not liable in contract because there was none with

her, nor in tort because the exception applied. The same

applies to the tenant’s servant (m).

If there is fraud on the part of the vendor or landlord,

he is liable. But what is fraud? Mere knowledge of the

defect is not, but presumably active concealment of it is.

Although a landlord is not liable under this excep-

tion he may be for nuisance in circumstances which

have already been explained (ante, pp. 461—466). A
strenuous but unsuccessful attempt was made in Otto v.

Bolton (n) to evade the exception by applying to ruinous

houses the doctrines set forth in Donoghue v. Stevenson (o).

It will be recollected that one of these doctrines defined the

scope of duty in the tort of negligence (p) and the other the

duty of a manufacturer in putting in circulation a dangerous

chattel (q). In Otto y."Bolton, A sold to B a newly-built house

which was so negligently constructed that the ceiling of one of

the bedrooms fell upon and injured B and C (the mother of

B) who was staying in the house. Both B and C sued A.

B’s claim was based upon breach of contract and, as A had

(i) Gorell Barnes, P., in Malone v. Laskey, [1907] 1 K. B. 141, 1.52—153,

seems to support this.

(k) See the cases alieady cited, and add Lane Cox, [1897] 1 Q. B
415; Otto V. Bolton, [193G] 2 K. 13. 46 iW. Oases, 2371.

(!) [1906] A. C. 428; ShirtelVs Case, [1938] 2 K, B.'577.
(m) Shirvell's Case, [1938] 2 K. B. -577.

(Hi [1936] 2 K. B. 46 !W. Cases. 2.37).

(o) [1932] A. C. 562 (W. Cases, 154).

(p) Ante, p. 401.

(q) Ante, p. -544. The» rest of the paragraph in the text above was
approved bv Lewis, J., in Travers V. Gloucester Corporation, [1947] 1 K. B.

71, 89.
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expressly assured B that the house was well built, A was §§ 163, 161.

held liable for a breach of warranty to that effect. C’s claim
”

was for negligence, but Atkinson, J., held that A was not liable

because there was nothing in Donoghue v. Stevenson which

had qualified the law about ruinous houses. That side of

Donoghue’s Case which referred to dangerous chattels was
inapplicable, for a house is not a chattel and even if it were

reckoned as such, the plaintiff had had a reasonable oppor-

tunity of examining it
;
that side of it which referred to the

scope of duty in negligence was equally inapplicable because

the House of Lords in Cavalier v. Pope (r), decided many
years before Donoghue’s Case, had held that no legal duty

existed with respect to a ruinous house, and legal duty is an

essential of the tort of negligence. It is difficult to see how

the learned Judge could have reached any other conclusion;

but the law is not satisfactory on this point and it is quite

likely that if no one had ever sued in tort for injury arising

from a ruinous house until after Lord Atkin’s definition of

legal duty in Donogfiue’s Case, the defendant in Otto v.

Bolton would have been held liable, for he w'ould have been

the “ neighbour ” of the plaintiff within the terms of that

definition. What conceivable difference is there between care-

lessly putting in circulation a dead snail in a bottle of

ginger-beer and putting on the market a house so carelessly

built as to be likely to cause death or grave injury ? The

exception which denies a remedy in the latter case had a

very questionable historical origin (s) and it gave such a

charter of immunity to the jerry-builder that the Housing

Act, 1925 (f) (re-enacted on this poiirt by the Housing Act,

1936 (m) ), made a partial qualification of it in favour of the

tenant; but nothing except further legislation will confer any

similar remedy on a third person injured in this way (a).

§ 16i. Liability in tort to an invitee. Rule in Indermaur Tort.

Y. Dames (b).

The duty of the occupier in tort differs according as the (1) Invitee,

plaintiff is an invitee (or “ licensee with an interest ”), or

(r) [1906] A. C. 428.

(s) 52 Law Quarterly Eevicw (1936! .
313—31''.

(t) 15 Geo. 5, c. 14, s. 1. {u'i CitM. 5 1 Kilw. S, e.

(a) The American Restatement of the Tunv of Torts. §§ 351—
porate rules more humane to the lessee iind pureliitser. ^ee niso Vt. GlaiiVille

Williams in 5 ^lodcrn Law Review, ItM—*115,

(b) See Dr, Friedmann, 21 Canadian Bar Review,
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§ 164 .

Rule iu

Indermaur
V. Dames

a licensee (or “ bare licensee ”), or a trespasser (c). And
first of the invitee. He is one who comes upon the structure

in pursuance of some business or material interest eommon
' to him and to the oceupier. A usual example is the person

who enters a shop or other place of business with a view to

doing business with the shopkeeper or proprietor whether or

not he actually buys anything or otherwise does business (d).

The oecupier’s duty towards him is expressed by the rule

in Indermmir v. Dames laid down in 1866 (e). The plaintifi

was a journeyman gas-fitter employed by X. Under a con-

tract with the defendant, X had fixed a patent gas-regulator in

the sugar-refinery of the defendant. X had directed the plain-

tiff to test some burners on the premises in connexion with this

regulator. While doing so, the plaintiff without any fault

on his own part fell through an ' unfenced shaft and was

injured. The defendant was held liable to him. There was

no earlier decision exactly in point (/) and the judgment of

the Court of Common Pleas, which was delivered by Willes,

J., was the starting-point of a new form of tortious liability.

The essential part of it was as follows (g) :

—

“ The class to which the customer belongs includes persons

. . . who go upon business which concerns the occupier,

and upon his invitation, express or implied. And with respect

to such a visitor at least, we consider it settled law, that he,

using reasonable care on his part for his own safety, is entitled

to expect that the occupier shall on his part use reasonable

care to prevent damage from unusual danger, which he knows

or ought to know
;
and that, where there is evidence of

neglect, the question whether such reasonable care has been

taken, by notice, lighting, guarding, or otherwise, and whether

there was contributory negligence in the sufierer, must be

(c) Lord Hail.^ham, L.C., in Addie d Sons, Ltd. v. Dumbreck, [1929]

A. C. 358, 361—365,
(d) Indermaur v. Dames (1866), L. E. 1 C. P. 274, 287. Griffiths v.

Smith, [1941] A. C. 170, exemplifies this, though the decision was upon

another point. In Haseldine v. Daw it Son, Ltd., [1941] 2 Iv. B. 343,

352—353, Scott, denied that community of interest is necessary in

the relation of mvitor and invitee, but Goddard, L.J. (at p. 371), took the

opposite view, which is also supported by Hyett v. G. \V. Ry., [1947] 2

A. E. R. 264. Cl. .58 L. Q. H. 17.

(e) L. R. 1 C. P. 274 ;
affirmed L. R. 2 C. P. 311 (W. Cases, 244).

(/) In Sauthcole v. Stanley (1864), 1 H. & N. 247, 250—251, Bramwell, B.,

had emitted some dicta about the invitee which appeared to put him on

a level with the licensee, ‘but the problem was not really attacked until

Indermaur v. Dames : see Pollock, Torts, 407.

(3 ) L. E. 1 C. P. at p. 288.
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determined by a jury as a matter of fact.” The occupier’s

duty refers not only to the structural safety of the premises

or structure, but also to the use which he himself makes of

them, or which he permits a third party to make of them (h) ;*

but where the occupier is carrying on a dangerous, but lawful,

business, he is under no absolute duty to safeguard the invitee

;

his high duty to take care does not amount to a guarantee

against harm (i).

The rule stated above (in inverted commas) was adopted

without hesitation in later cases both here and in America (j).

It falls short of strict liability of the kind set up in Rylands v.

Fletcher (k), tor reasonable care is a defence (1), but the infer-

ence from later developments of it is that it creates a stricter

duty than that in negligence on the principle that the increased

risk of latent defects in most modern structures casts a higher

duty upon the occupier of them (ante, pp. 549—550). More-

over, the occupier is, to some extent, liable for the default

of an independent contractor employed by him. On this

point, some of the decisions, or at any rate dicta in them,

made it difficult to state the limits of the occupier’s

liability (m); but in Woodward v. Mayor of Bastings, [1945]

1 K. B, 174, the Court of Appeal cleared up some of the

doubts, and the result of that case and of earlier cases may
perhaps be summarised as follows. The occupier of land or

of a structure is liable to an invitee for the default of an

independent contractor except where he (the occupier) has

satisfied the following conditions : (1) he must have used

reasonable care in selecting the contractor; i.e., he must have

had reasonable grounds for believing, the contractor to be

competent for the work that he was employed to do
;
and

(h) Lord Wright in Glasgow Corporation v. Muir, [1913] A. C. 448, 462.

(iJ Lord Uthwatt in Read v. Lyons. [1947] A. C. 156, 185—186.

(;) British cases are collected in 36 English and Empire Digest, 35—45.

(k) (1868), L. E. 3 H. L. 330; ante, § 140.

(l) E.g., Simons v. Winslade (1938), 159 L. T. 408.

(m) In favour of the liability were Luxmoorc, L.J., in Williinson v. Rea,

Ltd., [1941] 1 K. B. 688 (MacKinnon, L..T., agreed with him, but delivered

no separate judgment); Bigham, J., in Marney v. Scott, [1899] 1 Q. B.

986, 989, 990; and Tucker, J., in Canter v. Gardner d Co., Ltd. (1939). 56

T. L. E. 305. In Haseldine v. Daw <t Son, Ltd., [1941] 2 K. B. 343, dicta

of Scott and Goddard, L.JJ., raised the inference that the liability did not

exist, but the comments on that case in Woodward v. .Mayor of Hastings,

[1945] 1 K. B. 174, show that this inference is incorrect. The American

Eestalement of Torts makes the occupier liable ii genera!
; § 344 and Ch. 13.

As to the liability of the independent contractor himself, see the cases cited

ante, p. 551, note (i).

§ 164 .
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§ 164 .

Qualifica-

tion as to

highway.

(2) he must have exercised reasonable supervision, in so far

as intelligent supervision was possible, over the execution of

the work undertaken by the contractor, while the latter was

“engaged in executing it ; and (.3) he must have used reasonable

care to detect any danger which, after the work was com-

pleted, existed on the land or structure owing to faulty

execution of the work by the contractor (n). If. having

fulhlJed these conditions, the danger created on the land or

structure is one which the occupier neither detected nor could

reasonably have detected, he ought not to be liable to the

invitee. Where the invitee is injured by a danger created

while the work is still in process of execution, the occupier

need satisfy only conditions (1) and (2). As to (2), it must

be observed that intelligent supervision may be impossible

where the occupier has not the technical knowledge requisite

to make him realise whether the work is being properly done;

nor, even if he has that knowdedge, can he be expected to

spend his whole time in watching the technician at work on a

job that he is presumably’ competent to achieve (o). So, too,

with respect to (8), the question of the occupier’s fulfilment

of this condition must be pre-eminently’ a matter of fact. The

danger left by the contractor may be such that technical skill

or know’ledge would be needed to detect it (p). The landlord

of a block of flats cannot be expected to have the expert know-

ledge of the electrical or hydraulic engineer whom he has

employed. On the other hand, the craft of® charwoman may
have its my’steries, but it is not so technical, at any rate with

respect to cleaning snoir-covercd steps, as to make detection

of defects in her work impossible for her employer (q).

A qualification of the rule in Indermaur v. Dames is that

where the owner of land dedicates the surface of it as a

highway for the public and (as is usually the case) remains

in occupation of the soil over which the highw’ay passes,

then the public, whether they be invitees or licensees, must

(n) The same applies 1o a structure (e.g., a ship! delivered by the con-

tractor to the occupier uilh a dangerous defect in it; Marncij v. Scott, [l'S99]

1 Q. B. 980.

(o) See the hypothetical case put by Goddard. L.-J., in ClcUand v. Edu ard
Lloyd, Ltd., [1938] 1 K. B. 272, "2TG ; and the decision in Cauter Gaidner
d Co.. lAd. (1939i, .56 T. L. E. 305.

(p) See. the fiassage in Scoti, L..T.’5. judgment in Hascldine v Dan d
Son, Ltd., cited by the- C. ‘A. in U'oodicard v. Mayor of Hastings, [1945]

_1 K. B. at pp. 182—183.
iq) ll'oodu.aui v. Mayor of Hastings, [1945] 1 K. B, 174.
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take the highway as they find it (r). It may be full of ruts

and holes at the dale of dedication or become ruinous later,

and it may be that, if there is a highway authority in

charge of it, the authority is liable for misfeasance
; but for"

mere omission the occupier is not liable, although he may be

if he digs a pit in it (s). There is no iniustiee in this, for

dedication may be not only express but also implied from
circumstances. Whereat is express, it would be unfair to

compel the occupier to go to the expense of making further

concessions to the public beyond the scope of his original

intention ; where it is implied and the public have acquired

the right of way by mere acquiescence on his part, it is often

hard upon him that they have acquired the right at all, and

it would be doubly so if he were forced to keep the way in

repair (t).

The invitee must use reasonable care himself, nor does

the duty extend to any one who is injured by going where

he is expressly or impliedly warned by the occupier not to

go, as where a man falls over a cliff by getting on the wrong

side of railings erected by the proprietor who has also put

up a notice of the danger of going near the cliff (u); or where

a tradesman’s boy deliberately chooses to go into a pitch-dark

part of the premises not included in the invitation and falls

downstairs there (a). Further, the duty does not protect an

invitee who goes to a part of the premises where no one would

reasonably expect him to go (b). Again, the plaintiff cannot

succeed if, although rightly on the structure, he makes a

use of it alien to the invitation. “ When you invite a person

into your house to use the staircase'’you do not invite him

to slide down the banisters ” (c). So, too, where a stevedore

ki loading a ship was injured by making use of the hatch

covers for loading, although he knew that a statutory regula-

tion forbade this practice in his own interests, it was held

(r) Pratt & IiEackcnzie, Highways (18th eil. 1932), 17—19.

(s) Willes, J., in Gautret v. Egerlon (1867), L. H, 2 C. P. 371, 373.

(t) Blackburn, J. ,
in Cooper v. Williams (1862), 31 L. J. Q. E. 212, 218.

(u) Anderson v. Coiitts (1894), 58 J. P. 369.

(a) Lewis v. Ronald (1909), 101 Zi. T. 534.

(b) Mersey Docks and Harbour Board v. Piocter, [1923] A. C. 253, where

there was a great diOerenee of opinion as to the application of this principle

to the facts; cf. Walker v. M. R. Co. (1886), 55 L. T. 489; Lee v. Luper,

[1936] 3 A. E. P. 817; Gould v McAultffe, [1941] 2 A. E. E. 527. Camp-

bell V. Shelburne Hotel, Ltd., [1939] 2 K. B. 534, was really a case of

contract falling under the rule in Francis v. Cockrell (ante, § 163).

(c) Scrutton, L.,T.. in The Carlgarth, [1927] P. 93. 11(1.

... „ .9R
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§ 164.

Volenti non

fit injuria.

Ambigiiitv

of the rule.

that he had no remedy (d). In fact, in all these cases the

plaintiff ceases to be an invitee and becomes a mere tres-

passer (c).

• When the invitee is injured in making a proper use of the

structure and was aware of the danger, it is useless to plead

against him volenti non fit injuria unless he freely and

voluntarily, with full knowledge of the nature and extent of

the risk he ran, expressly or impliedly agreed to incur it.

In Letang v. Ottarca Electric Ry. (/) the plaintiff was an

invitee on the defendants’ premises where there were some

stairs coated with ice of which she was given no warning and

which they had made no attempt to remove. She did her

best to avoid slipping by holding on to a rail, but in spite

of this she slipped and was injured. The defendants were

held liable, for even if the plaintiff saw the danger of slipping,

she neither realised the extent of the risk nor did she freely

and voluntarily encounter it. Mere knowledge of a risk is

no more consent to it in this connexion than in any other

part of the law of tort.*^

Two problems in connexion with the rule are still unsettled.

The first arises from an ambiguity in its terms. The occupier

must “ use reasonable care to prevent damage from unusual

danger which he knows or ought to know ” (g). Two different

interpretations have been put upon this : (i) The occupier

must take reasonable care to make the structure safe, (ii) The

occupier need only ascertain the existence of dangers and either

remove them or give adequate warning of their existence ;
or,

as it is stated more briefly, he need merely give warning of a

trap. According to (i), a shopkeeper, if he has a staircase used

by the public who enter his shop, must provide one which is

reasonably sate ; according to (ii), he is not liable it the stair-

case is obviously unsafe, for then it has ceased to be a

trap (h).

The Court of Appeal in Hillen v. 7. C. I. (Alkali), Ltd. (i).

recognised the existence of the ambiguity, and as dicta of

theirs both before and after that case are in conflict as to

(d) Hillen V. I. C. I. (Alkali), Ltd., [1936] A. C. 65.

(e) Lord Atkin, ibid. 69—70.

if) [1920] A. C. 725.

(g) I.e., ought reasonably to know: Simons Winslade, [1938] 3

A. E. R. 774.

(h) Salmond, Torts, § 121) (3).

(i) [1934] 1 K. B. 455 , 465—466 ,
470.
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which meaning is correct the point is still open. In Norman
V. G. W. Tty., they took view No. (i) (?c), but all that they

actually decided was that the duty of a railway company
towards an invitee is no higher than that of any other occupies

of premises; in Brackley v. M. Ry. two of the learned Lords
Justices took view No. (ii) (1), but the actual decision was
only that if the invitee knew (as was the fact here) of the

danger and nevertheless took the risk, she could not recover.

In Haseldine v. Data tS’ Son, Ltd., Scott, L.J., adopted

No. (i); so apparently did Goddard, L.J., but as he held the

plaintiff to be a licensee, the dictum was obiter; Clauson,

L.J., seems to have agreed with Goddard, L.J. (in).

Thus no case has yet been reported in which the decision

turned upon pitting these interpretations against one another.

Circumstances are imaginable in which the Courts will have to

select one or the other. Suppose (n) that a ship in dock is

usually approached from the shore by a gangway fenced on

each side, but that on a particular day A, who is responsible

for the means of access to the ship, puts an unfenced plank,

instead of the gangway, across the gap. Suppose that B, an

employee of shippers, is directed by them to take an urgent

message to be personally delivered to the master of the ship

;

that he reaches the dock, sees the plank and feels that he must

take the apparently slight risk of crossing it because he cannot

make any one hear by hailing the ship. He begins to cross it,

but, over-estimating his nerve or under-estimating the risk, he

falls into the water and is injured. Now here there was no

trap at all, for B could and did perceive some, but not all, of

such danger as there was. If interpretation (ii) were correct,

he would have no remedy against A. But if interpretation

(i) is to be preferred, then it is by no means certain that he

could not recover, for A does not appear to have made access

to the ship reasonably safe. It may be urged against this

that the rule in Indermaur v. Dames expressly states that the

(k) [1915] 1 K. B. 584, 591—592, 595—596, 598 (cf. Pollock, Tons, 411,

note (t)); so too Slcsscr, L.J., in Weigall v. IVcs Iminster Hospital (1936).

62 T, L. E. 301, 303.

(/) (1916), 85 L. .1. K. B. 1596, 1604, 1607, Swmfen Eady and PbilUmore,

L.JJ. In Bell Yard, May. 1939. pp. 15—21, the existence of any ambiguity

is denied. Cf. Pollor-k, Toits, 409, note (k). by Mr. London.

(m) [1941] 2 K. B. 343, 353, 364, 372 ,
374. Cf. 58 L. Q. R. 17—18.

(n) Tbo problem put is a slight variation of Smith v. London and St.

Katharine Docks Co. (1868), L. H. 3 C. P. 328, where the plaintiff was held

entitled to recover, but at that date the ambiguity of the rule in Indermaur

V. Dames had not been perceived

§ 164 .
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§ 164 .

Position

oi invitee

who pays.

invitee must use reasonable care himself, and that B did not

do so because he ought never to have ventured on the plank.

But this gives the phrase “ reasonable care ” a very question-

able signification. A man may' still be acting reasonably even

if he takes slight risks. If B had not taken this one, he would

presumably have wasted time indefinitely' until some member

of the crew appeared or have returned to his employers merely

to be rated as a poltroon. It is suggested that in fact he did

what any reasonable man would have done in making the

attempt to cross ; for the risk was not a great one, and while

the reasonable man is not expected to show unusual courage,

he ought not to be penalised for exhibiting that amount

which any vigorous, able-bodied man posses.ses. It is further

submitted that fairer results would be reached by the adoption

of interpretation No. (i) of the rule than No. (ii) (o).

A second problem is whether it makes any difference to the

occupier’s liability that the invitee paid for his entry.

Scrutton, L.J,, was of opinion that it does. “The owners

[here equivalent to ‘ octupiers ’] in such a case are boimd to

see that the premises are reasonably safe, and if they are not

safe, and the owners could know of the dangerous condition

and negligently did not know of it, they are liable for damages

caused ”
; and the learned Lord Justice regarded this as a

higher duty than that towards the invitee who does not pay,

for there he held that all the occupier need do is to “ use

reasonable care to protect him either by warning or precaution

against traps, whether existing or new, dangers which the

licensee [here = invitee], if ignorant of the premises, could not

avoid by reasonable cai’e and prudence”; but that, as to

dangers which are not traps in this sense the occupier is not

liable, that is, he does not warrant the premises to be safe or

as safe as reasonable care could make them (p).

In spite of the weight that must attach to any opinion of

Scrutton, the distinction appears to be unnecessary and

rather confusing. We have just seen that the rule in

(n) Brackley v. M. Ry. (supra), m spite of the breadth of the dicta in it,

does not sanction the view that if the invitee knew of the danger he can

never recover. The reason why the plaintiil there could not recover was
because she had taken no precaution to avoid a risk which had been made
obviou.s to her. .See, loo, Letang v. Ottawa Electric Ry., [1920] A. C. 725.

(p) Hayward v. Drury Lane Theatre, Ltd., [1917] 2 K. B. 899, 914;

Sutcliffe V. Clients Inve.stmeni Co., Ltd., [1924] 2 K. B. 746, 757. Followed
by Swift, ,7., in Silverman v. Imperial London Hotels, Ltd. (1927), 43

T L. E. 200.
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Indermaur v. Dames has two difierent interpretations. The
result of Scrutton, L.J. s, view is that interpretation (i) would
apply to the invitee who pays, interpretation (ii) to the

invitee who does not. But this would be a somewhat artificiat

construction of the rule and it does not appear to be warranted

by other authority. Moreover, it would raise the conundrum,
“ What is the difference between an invitee who pays and a

contractor ? ” To a contractor the rule in Francis v. Cockrell

applies, not the rule in Indermaur v. Dames. Now an

invitee who pays for admission is a contractor. He is

adequately protected by the rule in Francis v. Cockrell except

where the terms of the contract cannot be construed as

covering the risk or where, for some reason or other, the

invitee cannot rely upon the contract (e.f ., where it ought to

have been evidenced in writing and is not). In these excep-

tional cases it may be that the dictum of Scrutton, L.J.,

would apply, but one can only guess that this correctly

represents his views. Indeed, some later dicta of his make the

strength of his belief in them somewhat doubtful (q). Still

more recently Scott, L.J., deprecated an attempt to add

to the ordinary classification of contractors, invitees, licensees

and trespassers such terms as “licensee for payment” (r).

A question which has been raised in the law Courts but

which has never been adequately discussed, much less solved,

is the position of one who enters “ as of right ” on the

structure. This vague expression appears to include at least

two kinds of people (and quite possibly it may include others) :

first, those whom the occupier has no legal right to keep

out, such as a policeman in the t!xecution of a warrant

;

secondly, those who enter land or structures under the

control of public bodies (e.g., municipal authorities) or public

utilities (e.g., railway companies) which, acting under the

powers vested in them, have conferred the right of entry.

Under this second class fall members of the public who go

into a public recreation ground or a public library, or who

enter a railway station with a view to buying a ticket there

{(]) Tn HaU v, Brooklands Auto Racing Club, [1933] 1 K. B. 205, 213,

he regarded the existence of the distinction between the invitee who pays

and tho invitee who docs not as an open question, but in Purkts v.

Walthamstow B. C. (1931), 151 L. T. 30, 32, and Biddle v. Yorks (North

Riding) C. C., [1934] 2 K. B. 101, 109, he seems to have veered again in

favour of the distinction.

(r) Wcigall v. Westminster Hospital (1936), 52 T. L. B. 301, 303.

§ 164.
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§ or to making inquiries on matters connected with travel. As
to both classes, are they to be reckoned as a peculiar category

distinct from invitees or licensees ? If so, what is the

occupier’s duty towards them ? If they are not in a separate

category, are they invitees or licensees ? If they can

definitely be said to fall under one or other of these two

heads, is the occupier’s duty towards them under that head

different from his duty towards other people under it ? Not

one of these queries can be confidently answered.

It should be clearly understood at the outset that we are

confining the discussion to persons who come within the ambit

of the particular right of entry assigned to them. If I drive

my ear into a public park which I know to be prohibited to

automobiles and an accident occurs to my car owing to

negligence on the part of the authority in charge of the park

and I suffer personal injuries in consequence, I am in no

better position than a trespasser, for I never had any right of

entry in that mode. So, too, if a policeman goes on premises

for a purpose not authtorised by his official duty or by the

assent of the occupier, he is a mere trespasser (s). And the

converse of the proposition holds. A person may possibly

enter public premises for some purpose which unquestionably

puts him in the position of an invitee or of a contractor

irrespective of any “ right of entry ” common to him and the

general public; e.g., the librarian of a public library or a

passenger on a railway who has paid for his ticket or has at

least been accepted by the company as a passenger (t). It is

not with cases like this that we are concerned, but with the
V

person who satisfies the eonditions of the “ right of entry
”

and relies upon that and upon nothing else in his claim for

injuries against the oecupier.

The balance of opinion is against ereeting such people into

a separate class. It is true that Maugham, L.J., in PurJtis v.

Walthamstow E. C. («) favoured the idea of putting local

(s) Great Central Ry. v. Bates, [1921] 3 K. B. 578. But the assent of

the occupier may quite well turn him into an invitee or a licensee according

to circumstances, for he docs not cease to be a private individual meicly

because be is not acting in his public capacity
;
if I ask a policeman to dinner

at my house, he is neither more nor less a licensee than any other guest of

mine Cf. 52 L. Q. E. (1936), '461—462.
It) Austin v. G. W. Ry. (1867), L. E. 2 Q. B. 442.

(ii) (1934), 151 L. T. 30, 34—35.
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authorities in a special category, but Greer, L.J. (a), pre-

ferred to adopt the opinion of Lord Hailsham, L.C., in Addie
Sons, Ltd. V. Dumbreck (h), that in the law of tort there

are no other classes besides those of invitees, licensees an(|

trespassers (c)
; and this was the view of the Court of Appeal

in Sutton v. Bootle Corporation {d).

Assuming that this classification is exhaustive, is a person

who enters as of right an invitee or a licensee? To this no
general answer is possible on the authorities as they now
stand, but in two specific instances of entry as of right, there

are definite pronouncements of the Court of Appeal : they are

(i) recreation grounds; (ii) railway premises.

As to (i), Lord Atkinson in Glasgoiv Corporation v.

Taylor (e) apparently considered the entrant to be an invitee,

but ib later cases the Court of Appeal, after some hesitation,

has settled that he is a licensee and that the municipal

authority is liable only for a concealed danger of which it

knows (/). With due respect, it may be questioned whether

the law is satisfactory here. We would suggest that the

entrant ought to be an invitee rather than a licensee, for he

enters the place in pursuance of a material interest common to

him and to the occupier. It is to the interest of persons in

the town (whether ratepayers or not) that they should have

the amenities of parks and the like, and to the interest of the

municipal body that the town should have a reputation for

adequately providing or maintaining them. The interest is

more impersonal than that created by private law, e.g., shop-

keeper and prospective customer, but that is not a conclusive

reason for differentiating them. If
^
the provision of public

(a) Ibid. 33; and again in Liddle v. Yoiks {North Ridrng) C C., [1934]

2 K. B. 101, 119
(b) [1929] A. C. 358, 364; expressed with even more vigour by Lord

Dunedin at pp. 371—372.

(c) The American ^Restatement of the Law of Torts, §§ 342, 345, distin-

guishes those who enter land for a public or private purpose from gratuitous

licensees, but makes the possessor’s duty towards them the same. In § 347

public utilities arc isolated from the other categories and put under a more

severe duty. Cf. Bohlen, Studies in the Law of Torts fl926), 156—201.

(d) [1947] 1 K. B. 3.59, 366 (Asqiiith, L.J ,
whose colleagues both agreed

with him).

(e) [1922] 1 A. C. 44, -51 (W. Cases, 250).

(/) Suttnii V. Bootle Corporation, [1947] 1 K. B. 359, following

Coates Y. RawtenstaU Corporation (193'7), 157 L. T. 415, and Ellis V.

Fulham B. C., [1938] 1 K. B. 212. In Purkis v. Walthamstow B. C.

(1934), 151 L. T. 30, 32. Scrutton, L.J., had put the problem, but had

supplied no direct solution ot it. In Ellis's Case (at p. 221), Greer, L.J.,

preserved an open mind on the point, but in Coates Case (at p. 416), he

regarded the plaintiff as a licensee.

§ 164.
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places for recreation is a fulfilment of civic life and not

merely an ornamental adjunct of it, those who take advantage

of it ought to be entitled to something more than the “ cold

neutrality ”
of warning them against traps of which the

occupier is aware (g).

As to (ii), in Norman v. G. W. Ry. (h) and Brackley v.

M. Ry. (i), the Court of Appeal classified entrants on railway

premises as invitees. Unfortunately, the ambiguity of the

rule in Inderniaur v. Dames (ante, p. 562) makes it uncertain

what the duty is towards an invitee; and, indeed, this is

apparent in the two decisions just cited, for in Norman’s Case

it was indicated that the duty is to make the premises

reasonably safe, but in Brackley’s Case that it was merely to

give warning of a trap (/).

As to other species of the genus “ entry as of right ”, we

must wait for future litigation to clear up the obscurities of

the term, but, as it is now settled that such an entrant must

be either an invitee or a licensee and has no special position

of his owm, it would be better to consider each species on its

merits rather than to attempt any comprehensive analysis of

the genus. Thus, if the user of a public library were injured

by some defect in it, it seems more practical to confine

attention to the question, “ What duty is owed by the

authority which maintains the library to%vards lawful users

of it ? ” than to embark upon the much wider inquiry, “ What
duty is owed by an occupier towards one who enters as of

right? ” If this be the correct line of investigating each case

the Courts need not spend time on constructing an exact

definition of
“ entry as of right

§ 165. Liability in tort to a licensee.

A licensee (or “ bare licensee ”) is one who has express or

implied permission to enter for his own purposes, but not for

the occupier’s business or material interest. Such is a guest

whom the occupier has asked to dinner or to stay with him (k).

(g) Cf. Maugham. L..T., m Purkts' Case (1931), 151 L. T. 30, 35.

(h) [1915] 1 K. B. 68-1.

(i) (1916), 85 L. J. K. B. 1596.

(j) Consistently with earlier decisions of lower Courts: Longmore v.

G. W. Ry. (1865), 19 C. B. (n.s.) 183; Lay v. M. Ry. (1874), 30 L. T. 529.

(k) But business may be so combined with hospitality as to make the

visitor an invitee, e.g., a parent asked to attend speech-day at a school

where his child is a pupil: 'Griffiths v. St. Clement's School, Liverpool,

[1938] 3 A. E. E. 537.
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Whether the invitation be prompted by benevolence or social

reasons is of no moment, for the law does not take account of

the worldly advantage which the host may remotely have in

view (/).

The licensee, in order to retain his rights as such, must
keep within the bounds of the permission accorded to him (m).

The duty towards him may be thus stated :

The occupier must warn a licensee of any concealed danger

{or trap) of which the occupier knows [or ought to knou;].

The words in square brackets are added in deference to

conflicting obiter dicta (n), but the better opinion is that they

cannot be supported (o).

Considerable difficulty has been experienced by the Courts

in determining whether a given visitor is a licensee or an

invitee or a trespasser. We must postpone the distinction

between a licensee and a trespasser to the next section. As

to that between a licensee and an invitee, Fairman v. Per-

petual Investment Building Society (p) is an instructive case.

The defendants owned a block of flati^ one of which they let

to X, but they retained possession and control of the common
staircase. The plaintiff lodged with X and fell down the

staircase because she caught her heel in a depression worn

away on one of the stairs. It was held that, although she

might be an invitee qua X, she was merely a lieensee qua

the defendants (q); for though she had a business interest

d) Hamilton, L.J.. in Latham v. R. Johnson J Nepheec. Ltd., [1913]

1 K. B. 398, 410.

(mi Jenkins G. If'. Ry., [1912] 1 K. B. 525.

pi) In Fairman v. Perpetual Investment Building Society. [1923] A. C.

74 , 86 , 96, Lords Atkinson and tV'renbury* included these words, but

Bankes, L.T., in Sutchlie v. Clients Investment Co., [1924] 2 K. B. 746

754—755, regarded them as unnecessary to the decision in Fairman's Case

and inconsistent with the earlier law. However, they were repeated by

Lord Hailsham, L C., in .iddie J Sons. Ltd v. Dumbreck. [1929] A. C.

358, 365. and the passage m which he incorporated them was taken over by

Slesser, L.J.. in Wcigail v. Wesimmster Hospital (19361. 52 T. L. E. 3i.il,

302; but it was rejected by Greer, L.J.. in Ellis v. Fulham B. C., [19.3Sj

1 K. B. 212. 221. and apparently by the C. A. m Coates v. Raicten-stall

Corporation (19371, 157 L. T. 415, and by Lord Greene. IM.E . in Baker t.

Borough of Bethnal Green. [1945] 1 A. E. E. 135, 140. The American

Eestatement of the Law of Toits. § 342, requires actual knowledge.

(0 ) Salmond. Torts, §
1-39 (3); in the 9th ed., § 135 (4), it was pointed

out that, if the view -.scic correct, there would be no difference between the

duty towmrds a licensee and the duty towards an invitee (at any rate if the

narrower interpieiation oi the rule in Indermaur v. Dames be adoptedl.

(p) [10-23] A. C 74 iW. Cases. -247), overruling Miller v. Hancock, [1393]

,
2 Q. B. 177, with respect to the scope of the lapdlord's duty.

iq) Scott, L.J., in Hasetdine v. Daw and Son, Ltd., [1941] 2 K. B.

843, 350, considered that the decision in Fairman’s Case istipra) did not

§ 168 .
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§ 165' in the use of the stairs, yet the defendants had none in her

being there. Contrast with this Sutcliffe v. Clients Investment

Co., Ltd. (r) where A let a flat to B and agreed to contribute

• to the cost of its repair. B employed C, a builder, to do

the work and C fixed his adv'ertisement board to a balcony

which was not part of the demised premises but was part of

the exterior of the premises which A was bound to repair.

When the work was finished, C’s foreman went on the balcony

to remove the board, part of the balcony collapsed owing to

a hidden defect of which A knew or ought to have known,

and the foreman was killed in consequence. A was held

liable for this. The foreman was an invitee because he was

doing repairs in which both A and B were interested, for

although B gave the order, A was responsible to B for part

of the cost. It is to be observed that here the servant of the

independent contractor who had done the work for B was put

upon the same footing as B himself, for the purpose of

establishing a common business interest between the servant

and A.
^

So, too, in Weigall v. Westminster Hospital (s) a mother

who was visiting her son in a hospital where he was a paying

patient, slipped upon a mat placed upon a highly polished

linoleum floor cover and was injured, and it was held that

she was an invitee to the hospital and could recover damages.

The accident occurred in a room to which she had gone in

order to consult the surgeon in charge of the case. She was

therefore on business there in which both she and the hospital

had a common interest. The position of relatives or friends

of a non-paying patient, who call merely to see him without

any intention of consulting the hospital staff is more

questionable. If their visits are at the times fixed for such

calls, they are certainly licensees. Whether they are on the

higher grade of invitees might perhaps depend on whether

they are likely to make inquiries about the patient of nurses

or doctors; e.g., relatives would be more likely to do so than

casual visitors and ought therefore to be reckoned as invitees :

but a broader view would be that visits from anybody would

generally contribute to the cure or consolation of the patient

amount to holding that tlie plaintiff was not an invitee of the defendants;
but Goddard, Ij.J. (at p. 372), disagreed with him.

(r) [1924] 2 K. B. 746.^
is) (1936), 52 T. L. R. 301. Distinguish Piit v. Jackson, [1939] 1

A. E. R. 129. Cf. 52 Law Quarterly Review (1936), 309—310.
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and thus give the visitors such a common interest in his § IBS-

welfare as to make them invitees rather than licensees (t).

The occupier is liable only for a concealed danger in the Liability

nature of a trap. The scope of his duty was thus described '’““’rap” \

by Lord Sumner (it) :
“ A licensee takes premises, which he

is merely permitted to enter, just as he finds them. The
one exception to this is that, as it is put shortly, the occupier

must not lay a trap for him or expose him to a danger not

obvious nor to be expected there under the circumstances.

If the danger is obvious, the licensee must look out for him-

self : if it is one to be expected, he must expect it and take his

own precautions. If he will walk blindfold, he walks at his

peril, even though he is blindfolded by the action of the

elements. As usual in cases of duties of care, the reasonable

man is the standard on both sides. The licensor must act with

reasonable diligence to prevent his premises from misleading

or entrapping a licensee, who on his side uses reasonable

judgment and conduct under circumstances that can be reason-

ably foreseen. The licensee is to take reasonable care of

himself and cannot call a thing a trap, the existence of which

a reasonable man would have expected or suspected, so as to

guard himself from falling into it.”

Upon this view, the very same thing may be a trap at

one time and not at another. A staircase which may have

been safe enough when a man descended it in the morning

may have become a trap when he returns at night. But if

any reasonable person would have observed a probable danger

in the staircase, it is not a trap ; much less is it to one who

actually appreciates the danger and* yet is injured by it

through his own lack of care. Such was the fact in Fairman

V. Perpetual Investment. Building Society (a) which has

already been noticed. There the plaintiff recovered nothing

because she knew of the hole in the stair in which she caught

her heel.

(t) In Baker v. Borough oj Bethnal Green. [1945] 1 A. E E 135. the

C. A. inclined to the view that a member of the public who enceis an air-raid

shelter is an invitee, but they found it unnecessary to decide this as they

held, on the facts of the case, that the plaintiff, if treated as a licensee, could

recover.

(u) Mersey Docks and Harbour Board v. Procter, [19'23] A. C. 253, 274;

adopted by Scrutton, L.,1.. in ColcshiU v. Manchester Corporation, [1928]

1 K. B. 776. 788. . .

(o) [1923] A. C. 74. Cf. Cotesliill v. Manchester Corporation. [1928]

1 K. B. 776; Kerry v. Keighley, etc., Co., [1940] 3 A. E. E. 399.



572 The Law of Tort

§§ 165,

Tort.

(3) Tres-

passer.

It should be noted that the occupier must do nothing to

increase the danger of the structure when once the licensee

has entered upon it, unless he notifies the licensee of the

• extra risk (h).

A person who is transporting a bare licensee in a vehicle

(e.g., where X gives Y a lift in X’s motor car) is bound to

exercise reasonable care and not merely to warn him of con-

cealed dangers (c), because “ there is an obvious diSerence

between the measure of confidence reposed and responsibility

accepted in the case of a person who merely receives per-

mission to traverse the premises of another, and in the case

where a person or his property is received into the custody

of another for transportation ” (d).

§ 166. Liability in tort to a trespasser.

The duty of an occupier towards a trespasser comes lowest

in the scale (e). Here we are speaking of acts done in the

ordinary user of land and not of measures taken for the

defence of one’s premises against trespassers; that has been

considered in § 17, ante, and depends upon rather different

principles (/). Apart from measures of defence taken by the

occupier, the general rule is that a trespasser must take the

land or structure as he finds it. A qualification of this is

that the occupier must not, without giving warning, suddenly

change the condition of his land so as to create a danger which

causes injury to a trespasser, who enters unaware of the

danger. This principle was laid down in Mourton v.

Poulter (g), where children used a piece of land, owned by A
but unoccupied by any one, as a playground without A’s

permission. A hired X to fell a large tree on the land. Many
children came there to watch the operation. They were

driven away by X. About an hour later the tree was held

up by one root only and X knew that if he severed it the

tree would fall within two minutes. He cut it without giving

(b) Gallagher v. Humphrey (1862), 6 L. T. (n.s.) 681.

(c) Lewys v. Burnett (1945), 61 T. L. E. 527.

<d) Harris v. Perry d Co., [1903] 2 K. B. 219, 226.

(e) See W. O. Hart in 47 Law Quarterly Eeview (1931), 92—117 ;
and for

American law, American Eestatement of the Law of Torts, §§ 333—339,

and E. J. Peaslee in Selected Essays in the Law of Torts (1924), 341—356;

for Canadian law, A. L. MacDonald in 7 Canadian Bar Eeview (1929),

665—683.

(/) 47 Law Quarterly Eeview, 101—103.

( 51 ) [1930] 2 K. B. 183.
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any warning to the children who had returned, and the § 166 .

tree fell and injured one of them, who sued X. The Divisional

Court held that he was liable (h), and Scrutton, L.J.,

expressed the principle in terms that make it applicable to-

all trespassers, whether children or adults (i). He added

that the principle had no application “ where there is on the

land a continuing trap ” (k) i.e., where a concealed danger has

been on the land for an appreciable time; but it is question-

able whether this exception is entirely correct as it stands,

for there are dicta in the House of Lords that if the occupier

of land acted with “ reckless disregard of the presence of the

trespasser ” (Z), he is liable to the trespasser for injury ensuing

from the recklessness. This seems to make the occupier liable

even for a continuing trap if such recklessness be proved (m).

It is often hard to say whether a person is a trespasser

or a licensee, but it would appear that no one is a trespasser

who enters either by authority of law, or by express or implied

permission of the occupier, or by the occupier’s aquiescence

in continued acts of trespass. •

Authority of law and express permission need no Ulus- Who is a

tration. A case on implied assent is Oldham v. Sheffield
trespasser?

Corporation (n). The corporation, in extending a road which

had previously been a cul-de-sac, erected a fence across the

temporary end of the new portion of the road and left it

unwatched and unlighted. The plaintiff drove his car after

dark down the highway that led straight into the new portion

of the road, which had the appearance of being a continu-

ation of the highway, and he ran into the fence because he

did not see it in time, and was injured* The new portion had

not yet been dedicated as a highway and was therefore not

open to the public, but the corporation were held liable

because they were in occupation of the road under construction

(h) The decision was not, and was not intended to be, an authority on

the right of private defence {ante, § 17); for some acts are justifiahle on that

ground which would not be sanctioned in the -ordinary user of land. Thus,

if an occupier’s only way of defending himself against an armed assailant

is to throw a tree upon him, he is allowed to do that just as much as to

defend himself with a gun or other deadly weapon.

W [1930] !2 K. B. at pp. 190—191.
{k) Ibid. 191. „ , ,

(i) Lord Hailsham, L.C., in Addie .f Sons, Ltd. v. Biimbrecfc, [1929]

A. C. 358, 365; Lord Dunedin in Excelsior Wiie Sope Co., Ltd. v. Gallan,

(m) cif. the Canadian decision, C. P. R. v. Ktzhjk, [1944] 2 D. L, B. 81,

and the American Bestatement of Torts, vol. 2, § 334.

(n) (1927), 136 L. T. 681.
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§ and the circumstances were such as to make the plaintiff

a licensee (o), for the mode in which they were laying out

the road constituted an implied assent on the part of the

'corporation.

Great Central Railway Co. v. Bates (p) fell on the other

side of the line. A policeman at night saw the door of X’s

warehouse open and entered it in order to ascertain that

everything was right. He fell into an unfenced sawpit and

was injured and it was held that X was not liable, as the

policeman was neither an invitee nor a licensee, and that,

even if he had been, there was, in the circumstances, no

obligation on X to make the place safe for him. The apparent

severity of the decision is explicable on the ground that the

law attaches great importance to the privacy of a man’s

premises and that the exceptional circumstances in which it

allows a policeman to enter them must be strictly limited.

Here there was no suggestion that the policeman suspected

a felony or that a felon was on the premises, nor had he any

warrant to arrest anybody there, nor was he in pursuit of a

criminal (q).

To the head of implied permission may perhaps be referred

persons who call upon the occupier for purposes which may
be described as of business interest to themselves and which

they believe or hope may be of like interest to him but

which usually excite none in the occupier or may even be

distasteful to him ; e.g., persons who canvass in the interest

of trade, politics or religion, or who are ordinary beggars. It

is quite true that many^householders dislike tract distributors,

pedlars and tramps, but common usage appears to sanction

their visits except when they are expressly prohibited; e.g.,

by a notice, “ No canvassers, hawkers or circulars ” (r).

An example of the conversion of a trespasser into a licensee

by acquiescence on the occupier’s part is Lowery v.

Walker (s). For thirty-five years the public had used a short

(o) Lord Hanwortb, M.R., referred to him as an invitee, but the repoiL

read as a whole shows that he was no more than a licensee

(p) [1921] 3 K. B 578.

(q) The Court did not expressly say that he was a trespasser, but that

is really what be was, although it is improbable that the occupier would

have sued him for trespass. In spite of some unguarded dicta of Lord Stein-

dale, M.B., he w'as not acting m the execution of his duty; du Parcq, J-.

in Davis v. Lisle, [1936] *2 K. B. 434, 439—440,

(r) Cf. Salmond, Torts, 5 132 (4).

(s) [1911] A. C. 10
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cut across a farmer’s field to a railway station. He had often §§ 1®®- 1®'!-

interfered with them in doing so, but had never taken any
legal proceedings in order to stop them from trespassing in

this way, because most of them were customers of his for milk.*

It was held that they were licensees, not trespassers, and
that one of them who was mauled by a savage horse, which
the farmer had turned into the field without notice, could

recover against him. So, too, acquiescence in the trespasses

of children, whether to public or private property, may turn

them into licensees. In Purkis v. Walthamstow B. C. (t)

a boy just over twelve years of age entered a recreation

ground reserved for the use of ehildren under that age, but it

was not disputed that he was a licensee, as the defendants

had previously acquiesced in other unqualified persons going

there (m).

§ 167. Liability in tort to children (a).
Children.

The disposition of children of tender years to mischief

has given their elders nearly as muph trouble in the law

Courts as outside them, and the law about dangerous struc-

tures has been modified with respect to them in a way which

may be thus formulated :

An occupier must take reasonable care to see that children,

of whose presence he knoivs or ought to knoio or to anticipate

and who are too young to appreciate the danger of some

attractive object (b) under his control and icithin his know-

ledge, are protected against injury from that danger either

by warning which is intelligible to them or by some other

means. j

English law has flatly declined to regard this special rule

as an incident in the status of minority. In this connexion

“ infancy as such is no more a status conferring right, or a

root of title imposing obligations on others to respect it,

than infirmity or imbecility ; but a measure of care appropriate

to the inability or disability of those who are immature or

feeble in mind or body is due from others, who know of or

(t) (1934), 151 L, T. 30.

(«) As to private property, see Cooke v. Midland G. W. Ry. of Ireland,

[1908] A. C. 229; post, p. 577.

(a) For the tendencies of ArncricBn law, see Eestatement of the Law
of Torts, § 339; .Teromiah Smith in Selected Essays in the Law of Torts

(1924), 357—39G; Professor Manley 0. Hudson, ibid. 397—428; and A. L.

MacDonald in 8 Canadian Bar Eeview (1930), 8—25.

(b) Often called a "trap" or " allurement
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§ 167 .

Historical

development

ought to anticipate the presence of such persons within the

scope and hazard of their own operations ” (c). Children,

therefore, do not form any class separate from contractors,

invitees, licensees or trespassers. They must be reckoned

under one or another of these. The only respect in which a

child differs from an adult is that what is reasonably safe

for an adult may not be reasonably safe for a child and what

is a warning to an adult may be none to a child.

In w'orking out the rule stated above, Anglo-American law

has undergone some changes. It has varied from the attitude

of an irritable nurse, who regards castigation as more appro-

priate than compensation for harm which the chilcj has

brought upon itself, to that of an indulgent parent who

considers that the world ought to be made a safe place for

her offspring. One extreme was represented in 1866 by

Bramwell, B., who not only held that a child aged four years,

who had crushed his fingers in the cogs of a machine exposed

for sale in a public street, was unable to recover damages, but

was also inclined to think that if the machine had been of

specially delicate construction and had been injured by the

child’s fingers the child would have been liable to the

owner (d). The other extreme appears in a decision of the

Supreme Court of the United States in 1874 in which a rail-

way company were held liable to a child of six or seven years

whose presence they had no reason to suspect and who had

trespassed to their land from the highway and had there been

injured by playing with dangerous machinery (e). But on

both sides of the Atlantic there has been an increasing ten-

dency in later years to hit the mean between these Draconian

(c) Lord Sumner in Glasgow Corporation v. Taylor, [1922] 1 A. C. 44.

67. So, too, Farwell, L.J., in Latham v. R. Johnson if Nephew, Lid.,

[1913] 1 K. B. 398, 407. Cf. Bonkes, LJ., in Hardy v. Central London

Ry., [1920] 3 K. B. 439, 465.

(</) Mangan v. Atterton, L, R. 1 Ex. 239, 240. But in Clark V. Chambers

(1878), 3 Q. B. D. 327, 3.38—339, the Court impliedly rejected this view,

and also regarded one who leaves a dangerous machine unguarded in a public

place as guilty of very reprehensible negligence.
(c) Sioux City and Pacific R. R. Co. v. Stout, 17 Wall. 657. But the

authority ol this was much weakened by two decisions of the Supreme Court
about filty years later; United Zinc and Chemical Co v. Britt (1922), 258

U. S. 268, and New York N. H. and H. R. R. Co. v. Pruchler (1922), 260

U. S. 141. The Restatement ol the Law of Torts (1934), pp. 926—927,

appears to adopt Stout’s Ca.je m a modified and more acceptable foim. The
cases down to 1924 are carefully analysed by Professor Manley 0, Hudson
in Selected Essays on the Law of Torts, 397—428.
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and humanitarian views (/), and in English law at any rate

reasonable care ” in the above rule is generally interpreted
by the Courts so as to follow the via media.

The main points in the present law’ are contained in a series,

of unanimous decisions of the House of Lords. The first was
Coolie V. Midland G. PT. Ry. of Ireland (g). A child, ‘four

years of age, was injured by playing with a turn-table left

unlocked (and therefore dangerous to children) on the

defendants’ land. He had approached the turn-table through

a gap in a hedge from which a track, more or less defined, led

to the turn-table. A notice-board stood in the vicinity and
there ‘was some evidence that it prohibited trespassers, but

it had been habitually disregarded by trespassers to the

knowledge of the defendants’ servants, and in any event must
have been unintelligible to the child. Indeed, children had,

also to the knowledge of the defendants, gone upon the land

so frequently that the House of Lords held that this was

sufficient evidence to justify the trial Judge in letting the case

go to the jury on the question whether it was owing to the

defendants’ fault that the fence was defective, that the child

was allowed through the hedge and up to the turn-table and

that the accident occurred. The jury answered all the

questions in favour of the plaintiff. The decision encountered

a good deal of hostile criticism and possibly misunderstand-

ing (/i). However, in later cases the House of Lords explained

and defended it, and the result of these and similar exposi-

tions by the Court of Appeal seems to be this : The evidence

in Cooke’s Case tended to show, first that the child was

certainly not a trespasser, but at least S licensee, and moreover

a licensee with respect not only to the piece of ground where

the turn-table was, but also to the turn-table itself; and,

secondly, that the turn-table was a trap (i).

(/) Cf. Scriitton, L.J., in Liddlc v. Yorks {North Riding) C. C., [1934]

2 K. B 110—111.

ig) [1909] A. C. 229. The fads there stated must be supplemented from

the report of the case m the lower Courts: [19081 2 Ir. E. 242.

{h) Some ot the criticism ignored the fact that, while the House of Lords

held that there was sufficient evidence to go to the jury, they did not indicate

that they would have reached the same conclusion as the jury did.

(t) Lord Atkinson in Glasgow Corporation v. Taglor, [1922] 1 A. C. 44,

53—55; Lord Shaw (at p. 53) agreed; Lord Hailsham, L.C., in Addie d

Sons V. Dumhreck, [1929] A. C 358, 3G5—367 ;
Hamilton. L.J., in Latham

V. H. Johnson it Nephew, Ltd., [1913] 1 K. E. 398, 419; Liddle v, Yorks

(North Riding) C. G., [1934] 2 K. B. 101, 111 ,‘’118—119, 129—130; contra,

Greer, L.J., in EUts v. Fulham B, G., [1938] 1 K. B. 212, 226—227.

37

§ 167.

Present law.
Cooke's Case
(child a

licensee).

W.T.
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§ 167 .

Taylor's Case
(child a

licensee!

The Addte
Case (child a

trespasser).

Cooke's Case was applied in Glasgow Corporation y.

Taylor (k). A child, aged seven years, died from eating some

poisonous berries which he had picked from a shrub in some

public gardens under the control of the Glasgow Corporation.

The berries looked like cherries or large black currants, and

were of a very tempting appearance to children. The shrub,

of whose poisonous nature the Corporation were aware, was

not properly fenced from the public nor was any warning

given of its deadly character. The child was lawfully in the

gardens—probably as an invitee, certainly as a licensee (1).

The House of Lords held that these facts disclosed a good

cause of action. The child, of course, did wrong in picking

and eating the berries, but the strong temptation to which he

succumbed in doing so had been created by the negligence

of the Corporation, and this disposed of any allegation of

contributory negligence on the part of the child {m).

The next two decisions of the House of Lords dealt with

children who were trespassers. The result of them is that if

a child is a trespasser, he cannot recover unless the danger

were put there expressTy to injure him or unless the defendant

knows that it is extremely likely that he will be exposed to

grave danger. In Addie Sons, Ltd. v. Dumbreck (n) a boy,

aged four years, was killed by being crushed in the terminal

wheel of a haulage system belonging to a colliery company.

The wheel was dangerous and attractive to children and was

in an inadequately fenced field which the company knew to be

used by them as a playground. The company’s officials at

times warned the children out of the field, but their warnings

were disregarded. At the time of the accident, the employees

who set the wheel in motion were at such a distance from it

and in such a position that the wheel was invisible to them.

The child had been warned by his father not to go near the

field or the wheel. The child was held to be a trespasser and

Oc) [11)2-2] 1 A. C. 1-14 (W. Cases, 250).

(/) Cf Ellis V. Fulham B. C., [1938] 1 K. B. 212, where the child was
held 1o be a licensee

(m) The child’s presumptive trespass to, and conversion of, the berries

weie presumably negatived by volenti non fit injuria on the part of the

Corporation. The question was, of course, neither raised nor of any
importance in this case, but it is worth noting that, except where this

maxim applies, a child injured in this manner acquires no title to the thing
that caused the harm : e.g

,
if he finds a razor lying about and appropriates

it and cuts himseJl' w’hile playing with it, he acquires no property lights

in it, whatever may be his remedies for the injury that he has suflered.

(n) [1929] A. C. 358 (W“. Cases. 257).
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the company to be not liable for his death. “ There is no duty §

on a proprietor to fence his land against the world under
sanction that, if he does not, those who come over it become
licensees. . . . When a proprietor protests and goes on pro-^,

testing, turning away people when he meets them, as he did

here, and giving no countenance in anything that he does to

their presence there, then I think that no Court has a right

to say that permission must be implied ” (o).

To some extent the facts in Excelsior Wire Rope Co., Ltd. Excelsior

n ,1 / , . _ Case (child a
V. talLan (p) were similar. Two children were injured by the trespasser).

company’s haulage machinery which was upon land used,

but not occupied, by the company; they knew that children

swarmed upon the land and played round a pulley block,

which caused the injury, without interruption except when

the haulage machinery was set in motion. This operation

occurred about three times a week for three minutes at a

time. On the day in question, the employees of the company
went to the pulley block to warn ofi children and then went

to a distance and started the machinery without taking the

trouble to turn their heads to see whether any children

remained. The accident then occurred. The company were

held liable. The decision is not really implicated with the

law of dangerous structures, for the company were not

occupiers. It is based upon the broad principle stated above

which applies to adults as well as to children and, as the

Court of Appeal held shortly afterwards in Mourton v.

Poulter (q), even where they are trespassers (r).

Can it be said that there is another exception to the rule Temptation

t to trespasB.

(o) Loid Dunedin, at pp, 372—373. Hardy v. Central London Ry.,

[1920] 2 K. B. 459, was appioved (child injured by a moving staiicase from

which children had been repeatedly warned array). Sec, too, Lrddle v. Yorks

(North Riding) C. C., [1934] 2 K. B. 101; Bieslin v. L. N. E. R., [1936]

S. C. 816 (a Scottish case) A child is not a trespasser merely because he

runs into the highrvay : Culkin v. McFie. Ltd., [1939] 3 A. E. B. 613.

(p) [1930] A. C. 404 (W. Cases, 260).

(q) [1930] 2 K. B. 183 (1¥. Cases, 262); ante, p. 572.

(r) Understood in this sense there is probably no difficulty in reconciling

the Excelsior Case rvitli the Addie Case; but if other points of distinction

must be sought, it should be noted that in the Excelsior Case the defendants'

servants could have seen the children without moving from rvhere they were

(cf. Scrutton, L.J., in Mourton v. Poulter, [1930] 2 K. B. 183, 190), and that

they acted rvith such rccldcssness as to amount to intention (Lord Dunedin

in [1930] A. C. at pp. 410—411) ;
see, in this connexion, Adams v. Naylor,

[1946] A. C. 543, rrhere the H. L. affirmed the decision of the C. A., [1944]

K. B. 7.50, on another ground (statutory “ rr-ar damage”); for another

aspect of Adams v. Naylor, see p. 85, ante. 6f. W. 0. Hart in 47 Law
Quarterly Revierv (1930), 92—97.
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§ that a trespassing child cannot recover? Suppose that the

attractive danger is so close to where the child is permitted

to go that it tempts him to go that much farther in order

-to reach it, does that fact put him in the position of a licensee

and not of a trespasser? The answer seems to be “No”,
but it requires three qualifications ; (1) The child ceases to

be a trespasser at all if the permission accorded to it to go

upon the occupier’s land can also be construed as a licence

to play with or upon the dangerous object. Such was the

case with the turntable in Cooke’s Case (supra). So, too,

in Jewson v. Gatti (s), the defendant, whose men were engaged

in scene-painting in a cellar adjoining the highway, put an

inadequate fence round the opening, and a little girl, who

was attracted by the painting and leaned against a bar of

the fence to watch it, fell into the cellar in consequence of

the defect. The defendant was held liable because he had

induced, if not invited, the girl to lean against the bar.

(2) The mere fact that the danger is there and has caused the

injury may make the defendant liable for some tort not

necessarily connected with the occupation of land or of a struc-

ture. In Lynch v. Nurdin (t), he had left a horse and cart

unattended in a public street, the child was injured by playing

with it and the defendant was held liable in tort for negligence ;

for, since his “ most blameable carelessness ” had tempted

the child, he could not reproach it for indulging its natural

instinct to amuse itself in the way it did. And in Rarrold v.

Watney (m), where a boy of four years was injured by putting

his foot upon a rott^ fence bordering the highway, the

defendant was held liable for nuisance in leaving the fence

in this condition, for the boy’s act was just as lawful as that

of an adult would have been in leaning against the fence

because he was weary or in putting his foot upon it to tie

up his bootlace (a). (3) The allurement afforded by a

dangerous object may be one of the elements in considering

whether leave and licence have been granted to the child,

but by itself it certainly will not suffice to establish such

W (1886), 2 T. L. E. 441.
(t) (1841), 1 Q. B. 29.

(u) [1898] 2 Q. B. 320.

(o) Distinguished in Liddle v. Yorks (North Riding) C. C., [1934] 2 Iv. V.

101, where the fence was in good condition and the child was playing on it

instead of using it for a purpose incidental to use of the highway.
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permission (h). What constitutes an “ allurement ” depends
on the facts of each case, but unless there is actual knowledge
of the danger on the part of the defendant, the thing is not
an allurement (c). j

Subject to these qualifications, the child remains a tres-

passer. Thus, to allow him to play on a pile of sleepers near
a railway is no licence to him to go on the railway itself by
climbing a fence separating the track from the sleepers (d).

So, too, in Hardy v. Central London Ry. (e) children often

ran from the street through a railway booking-hall, which was
open to the street, in order to play on a moving staircase

belonging to the company. A child who was injured by doing

so was held to be a trespasser, for the company had repeatedly

warned children off the premises and there was no evidence

that they had licensed them to come into the booking-ball,

much less to play on the staircase (/). Of course, it would

have been possible to keep some official constantly on duty

to keep the children away, but that would have been casting

an intolerable burden on the company* and would have made
occupiers of property insurers of children against all harm (g).

It is unhappily true that most of the accidents to children

are due to the fact that a large majority of them have no

nursemaid and no playground except the streets, but that is

(b) Warrington, L.J., in Haidij v. Central London Ry., [1920] 3 K. B.
459, 470; Hamilton, L.J., in Latham v. R. Johnson if Nephew, Ltd., [1913]
1 K. B. 398, 416; Greer, L.J., in Liddle v. Yorks (North Riding) C. C.,

[1934] 2 K. B. 101, 118. Cf. Holmes, J., m the American case, United
Zinc, etc., Co. v. Britt (19'22), 258 U. S. 268, 275: “ While it is very plain

that temptation is not invitation, it may be held that knowingly to establish

and expose, iinfenced. to children of an age when they follow a bait as

mechanically as a fish, something that is certain to attract them, has the

legal efl'ect of an invitation to them although not to an adult. But the

principle if accepted must be veiy cautiously applied." This was cited by

Scrutton. L.J., in Liddle’s Case (supra), at p. 110.

(c) Sutton V. Bootle Corporation, [1947] 1 K. B. 359 , 369 (per Asquith,

L.J., with whom both his colleague.s agreed).

(d) Jenkins V. G. U'. Rij.. [1912] 1 K. B. 525

(c) [1920] 3 K. B. 459; applied in (Voider v. Hammersmith B.C.. [1944]

1 A. E. E. 490.

(/) Liddlc V. Yorks (North Hiding) C. C., [1934] 2 E. B. 101, was still

stronger against the child, for the place to which it had strayed from the

highway was a prnperlv consti acted wall which was not a trap at all. See,

too, Bint V Lewisham B. C. 11946), 62 T. L. 11. 238.

(g) Of. Eaiwell, E.,T., in Latham’s Case, [1913] 1 Iv. B. 398, 407;

Scrutton, L.J., in Purkts v. 11 alihanistoio B. G, (1934), 151 L. T. 30,

declined to take the vicu thill a public authoiity which provides an ordinary

form of amusement for a child (e.g., a swing) on a recreation ground is

bound to supervise its use. As to straying Irom the highway. Holmes, J.,

said in United Zinc, etc., Co. v. Britt (1922), 258 U. S._2G8, 276, “a road

IS not an invitation to leave it elsewhere than at its end .

§ 167.
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§ 167. no reason why the law should compel an occupier of land to

convert himself into the one or his land into the other.

Child’s con- Contributory negligence of the child is no defence where

*"gUg°?ce
child is too young to be guilty of it; and if the injury

is due to the negligence of its parent or guardian in looking

after it, the child may still recover unless this negligence

was the decisive cause of the accident. This has long been

recognised as the correct view. At one time it was held

that the child was “ identified ” with the negligence of his

guardian and therefore had no action (h), but this singular

method of ^-isiting the sins of the father upon the children

received its death-blow in 1888 (i), and in 1933 Oliver v.

Birmingham, etc., Omnibus Co., Ltd. (j), drove the last nail

in its coffin. A, an infant of four years, was crossing the

road in the care of B, his grandfather. In the middle of the

road, the defendants’ omnibus approached without any

warning and consequently startled B, who let go A’s hand.

It then struck and injured A. The defendants were held

liable to A in spite of B’s contributory negligence, for the

decisive cause of the injury was the defendants’ negligence.

The question of the extent of a parent’s responsibility for

the general care of his child in this connexion has not yet

been fully explored. It seems that if the child is little more

than a babe and that the accident to it occurs solely through

its not being properly looked after, this will disentitle it from

recovering. “ The duty of preventing babies from trespassing

upon a railway line should lie upon their parents, and not

upon the railway company ” (/c). Beyond that, one can infer

from the cases which Bave already been cited that the law

tacitly takes account of the fact that among the poorer classes

even very young children are usually under the charge of

nobody of responsible years when they go abroad, and that

this, taken by itself, will not deprive them of a remedy (1).

(h) Tlioro(iood V. Bnjan (1819). 8 C. B. 115; Waite V. N. E. Uy. (1858),

B. B. & E. 719, 728.

(;) The Bernina (1888), 13 App. Cas. 1. Cf. Pollock, Torts, 377—380,

and an anonymous and und.itcd brochure. Negligence, Contributory Negli-

gence and Damage Sustained by a Third Party, Launceston, Tasmania.

()) [1383] 1 K B. 35.

(/() Salmond, Torts, 497, cited by Scrutton, L.J., in Liddle v. Yorks

{N. R.) C. C., [1934 ] 2 Iv. B. 101, 110—111; sec, too, Vaughan Williams,

L.J., in Schofield v. Bolton Corporation (1910), 26 T. L. P,. 230, 231.

(I) Scots law, where a pai-ent can recover a solatium for the death of his

child, has raised some perplexing questions on this point : Lord Sumner in

Glasgow Corporation v. Taylor, [1922] 1 A. C. 44, 65—67.
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If there be no allurement, trap, invitation or dangerous
object placed upon the land, the occupier is not liable. Such
was the law laid down in Latham v. R. Johnson ^ Nephew,
Ltd. (m), where the child was injm'ed by playing on a heap of
stones and was held to have no remedy, because it is a normal
use of land to deposit stones on it, and they are no more
dangerous than cows or donkeys, if indeed as much. What is

an allurement or trap must be inferred from the facts of each

case. As Hamilton, L.J., said in this case (n),
“ a trap is a

figure of speech, not a formula. It involves the idea of

concealment and surprise (o), of an appearance of safety under

circumstances cloaking a reality of danger ” ; and he added,
“ In some cases the answer may rest with the jury, but it must
be matter of law to say whether a given object can be a trap

in the double sense of being fascinating and fatal ”. Hence,

the thing which caused the harm may be so innocuous in itself

as not to be a trap, or, although it may be a trap to begin

with, it may cease to be one because it is reasonably well

protected, or because the danger is obvious even to the child

injured by it, or because adequate warning has been given to

children to keep away from it. Thus there is no inherent

danger in a sound, stationary and immobile vehicle, like an

unhorsed van, left imattended in the street (p). And

unguarded water, natural or artificial, is in the same category

according to an obiter dictum of Scrutton, L.J., in Liddle v.

Yorks {North Riding) C. C. (q). In that case there was

adequate warning and the risk was obvious. The defendants’

workmen, in carrying out a road improvement, had to leave a

large quantity of soil temporarily agafhst a new retaining wall.

The heap and the wall were near the highway but on land not

yet dedicated to the public. The heap formed a slope giving

easy access to the top of the wall. Children had always been

warned off when the workmen were there. On a Saturday

afternoon, after the workmen had left, a boy, aged seven

years who had previously been warned ofi, climbed up the

heap, sat on the wall and, in trying to show his companions

(m) [1913] 1 K. B. 398, 407.

(n) Ibid. 415, 416.

(o) The context requires the inserlion of this comma; see the collateral

report m 82 L. J. K. B 258.

(p) Donovan v. Union Cartage Co,, Ltd., [1933] 2 K. B. 71, distinguish-

ing Lynch v. Nurdin (1841), 1 Q. B. 29 (antS, p. 580), where there was a

horse harnessed to the vehicle.

(q) [1934] 2 K. B. 101, 112.

§ 167 .

No liability

where no
allurement.
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§ 167. how bees flew, fell backwards and was injured. The

defendants were held not liable, for the danger of falling off

the wall was obvious to the child, quite apart from the fact

•ihat he was a trespasser because he had been forbidden to go

there. Scrutton, L.J., scouted the idea that the best way to

get a boy to do something mischievous is to tell him not to

do it (r).

(r) Ibid.
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CHAPTER XXIII

DANGEROUS OPERATIONS

§ 168. A notable extension of the sphere of strict

liability is its inclusion of what naay be called dangerous

operations. Talbot, J., stated the principle as follows in

Brooke v. Bool (a) in 1028 :

“
If a man does work on or near another’s property which

involves danger to that property unless proper care is taken,

he is liable to the owners of the property for damage resulting

to it from failure to take proper care, and he is equally liable

if, instead of doing the work himself, he procures another,

whether servant, agent or otherwise, to do it for him.” In

this case the defendant, who had let a lock-up shop to the

plaintiff, tried to detect the source of a leak of gas in the shop

after the plaintiff had left it at the* end of the day. The

defendant was assisted in his search by one X, who caused

an explosion of the gas by trying to discover the source of the

leak with a naked light. The defendant was held liable for

the consequent damage to the plaintiff’s goods on four different

grounds, one of which was that stated above.

The dictum of Talbot, J., put in general terms a rule which

had already been applied in one or two specific torts like

nmsance, when it takes the form of injuries to the easement

of support, or of dangerous interference with the use of the

highway : another example was escajfe of fire (b). We have

already traced the history of its aspect in nuisance (c). What
the learned Judge did was to take these various threads,

which scientifically presented a rather odd appearance in these

particular torts, although they were based on sound practical

justice, and weave them into something of more general

application and of more theoretical symmetry. And in

Honeywill Stein, Ltd. v. Larkin Bros, etc.. Ltd. (d), the Court

of Appeal approved and applied the principle. The plaintiffs

(a) [1928] 2 K. B. 678, 587 (W. Cases, 265).

(b) Black V. Chnstchiirch Finance Co., Ltd., [1894] A. C. 48.

(c) Ante, pp. 457—460.

id) [1934] 1 K. B. 191. Applied m The Pais of Ballater, [1942] P. 112,

where Langton, J.'s, remaiks on the use of “ absolute " in the earlier case

are entirely correct.

§ 188 .

Dangerous
operations.

Rule stated.
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§ 168 .

In what
sense strict

liability.

had procured the defendants as independent contractors to

take photographs of X’s cinematograph theatre by flashlight.

The defendants by their negligence set fire to the theatre,

^he plaintiffs paid the amount of the damage to X and

claimed that the defendants were liable to recoup them. The

main question, then, before the Court was whether the

plaintiffs were really liable in tort to make the payment

which they had made to X; and it was held that they were

liable and that therefore the defendants must indemnify them.

The Court laid it down that a person who employs an indepen-

dent contractor to do work which involves special danger to

another’s premises must take reasonable precautions to see

that the work does not cause damage to the premises.

This shows the point in whieh this tort can be reckoned as

one of strict liability. The defendant is answerable not only

for his own wrongdoing and that of his servant or agent but

also for the default of an independent contractor. The duty

is thus pitched higher than that in negligence, but lower than

that in Rylands v. Fletcher (e), for he is not liable if he has

taken reasonable care. It comes as near to the type of duty

in the rule in Indermaur v. Dames (/) as to any other species

of obligation ; but the rule in Indermaur v. Dames is limited

to injuries to the person, while the rule as to dangerous opera-

tions is limited to injuries to property (g).

It has been held that arranging for a journey by

aeroplane is not setting in ipotion a dangerous operation (/i).

(e) (18G8b L. R- 3 H. L. 330; ante. Chap. XIX.
(J) (1866), L. R. 1 C. P. 274; 2 C. P. 311; ante, § 164.

ig) This, it is submitted,•answers the doubt expressed by Scott, L.T.,

in Read v Ljjons d; Co., Ltd., [1945] 1 K, B. 216, 239, as to the existence

of “ dangerous operations ” as an independent tort. The learned L.J. also

said (at p. 228) :
“ Our law of torts is concerned not with activities but with

acts. It IS the act of the defendant which entails liability on him, whether
the act be one of commission or'omission. It is not to his profession or trade

that the eye of the law looks in its search for general rules in the law’ of

torts." But it is respectfully submitted that in assessing the reasonableness

of the care that must be taken (where care is a relevant factor) the nature

of an activity may be, as it is here, an essential matter in determining
whether or not the act of the defendant is tortious.

(h) Fosbroke-Hobbes v. Airwork, Ltd. (1936), 63 T. L. R. 254, 256.
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CHAPTER XXIV

INTERFERENCE WITH FREEDOM OF CONTRACT OR OF

BUSINESS

§ 169. Interference with contract.

This may take the shape of interference by a third party

with a contract already subsisting between two persons, or

of endeavours by a third party to prevent a contract being

made between two persons. We must deal with these

separately.

(1) A commits a tort if, without justification, he knowingly

interferes with a contract between B and C.

The modern law as to this is scarcely intelligible without

a brief account of its history which is a notable illustration

of progress from the idea of status to that of contract. The

story begins with the law respecting interference with the

relations between master and servant. Not but what there

are early examples of meddling with contracts of a more
general character such as the sale of goods, but they are few

and far between (a). An action lay for enticement of a

servant from his master’s service and also for knowingly

harbouring a servant who had departed from his master in

breach of his service. Whether this action sprang from the

Common Law or was based on the Statute of Labourers,

1351—1352 (b), is a doubtful matter, but it is one of anti-

quarian interest, for by the time of iSlizabeth the Courts had

imquestionably established such an action, and it still survives

although all the earlier legislation, including that of Elizabeth,

has long since been repealed (c). In origin it is scarcely

accurate to regard it as a remedy for inducing a breach of

contract, for the servant’s legal position depended upon

status much more than upon contract, the idea of which was

at that time in a rudimentary condition. In other words,

the law attached a number of obligations to his relationship

with his master which were quite independent of any consent

(a) E.g., 48 Selden Society (1931), 130 (a.d. 1290),

(b) 25 Edw. 3, st. 2.

(c) Holdsworth, History of English Law, li, 459—464; iv, 380—387;

Clerk & Lindsell, Torts, 319-325; Pollock, Torts, 182.

§ 169.

Interference

with
contract.

(1) With a

subsisting

contract.

History.
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§ 169 .

Enticement
of servant

on his part. This policy of the Legislature might be prompted

by an appalling epidemic like the Black Death of Edward Ill’s

time or by the remarkable economic developments of

Elizabeth’s reign, but it was always there. We are not very

wide of the mediaeval turn of thought if we look upon the

medieval servant who had been enticed or harboured as little

better than an ox that had strayed or been taken away from

its owner (d). This proprietary idea, as we have seen,

unfortunately infected the law as to injuries done to parental

rights over children, and if a child were seduced it was, and

still is, the loss of its services that was the gist of the

grievance, not the outrage on family rights (e).

The rules as to enticing a servant were worked out in some

detail by the Courts and some of the decisions on it are quite

modern. Thus, the action probably cannot be maintained if

the service has ceased to exist; there is nothing unlawful in

persuading my servant to leave me at the conclusion of his

term of service (/), or, if he is a piece-worker, as soon as the

job is ended (g); but if the servant of X is induced by Y to

work for Y, during the servant’s spare time, in circumstances

which make the work done for Y a breach of the obligation of

good faith and fidelity, which is an implied term of the

servant’s contract with X, Y is liable in tort to X (k). No

action will lie for harbouring if the service has terminated,

as was held in Forbes v. Cochrane (i) where slaves escaped

to a British man-of-war and the commander of the ship was

held not liable, for their slavery ended when they got on board.

Far less is an action fo«' enticement maintainable where the

contract of service is an unlawful one (/). The person who

entices or harbours is not liable unless he knows of the con-

tract of service, but he commits the tort if, although he was

((fl Note, however, that (he legi.slation in general was not unfair to the

labourer: Holdsworth, note (c), ante.

(c) Ante, § 71.

(j) Lord Kenyon, C.J., in Nichol v. Marlijn (1799), 2 Esp. 732; the case

was questioned, but not upon this point, in Rubh v. Green, [1895] 2 Q. B. 1,

13—15.
tg) Lotd Mansfield in Hart v Aldridge (1774), 1 Cowp. 54; the Court in

Btalce V. Lanyon (1795), 6 T. Jt. 221, 222. '

(h) Hivac, Ltd. v. Park Royal Scientific Instruments, Ltd., [1916] Ch.

169.

(i) (1821), 2 B. & C. 448.
‘

(;) be Francesco v. Bariium (1890), 45 Ch. D. 430.
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innocent of that fact at the time that the servant came to him, §

he becomes aware of it later and persists in retaining him (k).

It became obvious in course of time that the remedies Extension

which we have been discussing were too narrow to satisfy

modern requirements. The old idea that a servant had a

status had weakened to the extent of giving him freedom to

contract with whom he pleased, the idea of contract itself

as a compartment of the law had become familiar and the

old relationship of “ master and servant ” was an inadequate

and derogatory term to apply to highly paid professional

services and to cases in which the contract showed no trace

of service at all; e.g., the sale of goods. In 1853 a consider-

able extension of the law was made in Lundey v. Gye (1). It

was held that the action for enticement was not to be confined

to contracts between master and servant but that it applied

also to those for rendering professional services
;
and that the

defendant was liable for inducing Johanna Wagner, a famous

operatic singer, not to perform her contract with the plaintiff.

The good sense of this extension was clear. It was argued

that the plaintiff ought to be satisfied with his action for

breach of contract against Miss Wagner, but the answer to

that was that in many such cases the defaulting party to the

contract might be quite incapable of paying all the

damage (m). Moreover, it was law in 1853, and still is at

the present day, that the measure of damages in tort may in

certain circumstances exceed that in contract (n). Bowen v.

Hall (1881) (o) and later decisions made it clear that induce-

ment to break any contract, whether of personal services or

not, is actionable (p). ^

Either party to the contract who is prejudiced by the

interference of a third party with it can sue, but the latter

is not liable if he did not know of the existence of the

contract (q); an exception to this rule is that if the relation-

ship interfered with is that of master and servant, knowledge

(fe) Blake v. Lanyon (1795), 6 T. E. 221; followed in De Francesco v.

Barnum (1890), 63 L. T. 514, and Fred. Wilkins, Ltd. v. Weaver, [1915]

2 Ch 322

(i) 2 E. & B. 210 (W. Cases, 268).

(in) Crompton, J., 2 E. & B. 230—231.

(n) Erie, C.J., ikid. 234.

(o) 6 Q. B. 11. 333.

(p) Tcmperton v. Russell, [1893] 1 Q. B. 715; Soidliern Foundries, Ltd.

V. Shirlaw, [1940] A. C. 701. ,

(q) British Homophone, Ltd. v. Kiinz (1935), 152 L. T. 589, 592—603;

British Industrial Plashes, Ltd. v. Ferguson (1940), 162 L. T. 313.
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§ 169 .

Kind of

interference

immaterial.

Mere
meddling
sufficient.

of the existence of the relationship is not essential to

liability (r), except where the interference takes the form of

enticement. An exarrlple of the rule would be where John

persuades Mary to marry him, not knowing that she is

already engaged to Peter; here Peter may have an action

for breach of promise against Mary, but he has no remedy

against John. Again, if the contract is not a valid one, no

action will lie for interference with it; e.g., if it is void as

heing a gaming or wagering transaction (s). If, however, the

contract is valid, but unenforceable because it is not put in

writing under the Statute of Frauds, it is submitted that

interference with it is actionable; for here the action is not

brought on the contract, but is in tort against a third party;

it is not even an indirect method of enforcing the contract

against the other party to the eontract (t).

So long as there is interference, it is immaterial what form

it takes. The crudest kind is physical violence or intimida-

tion, as in Garret v. Taylor (v) where the plaintifi had a stone-

pit and the defendant was held liable in an action on the case

for the loss caused to him by his workmen leaving him in

consequence of the defendant’s threat to maim them unless

they did so. Nor does it matter whether the physical

violence which interferes with the contract is intentional or

negligent
;

if I deprive an employer of the services of his work-

men by negligently running them down with my car, I am
just as much liable to him as if I had done the act deliber-

ately (n).

Mere meddling without inducement may amount to inter-

ference. In G. W. K., Ltd. v. Dunlop Rubber Co., Ltd. (a),

(r) Indeed, m many cases it is unlikely that such knowledge would exist;

c.(j
,
where the interference consists in negligent injury to the servant, as in

Admiraliij Commissioners v. S.S. Amenka, [1917] A. C. 38 (ante, p. 195);

Att.-Gen. v. Valle-Joncs, [1935] 2 K. B. 209; Hodsoll v. Siallcbrass (1840),

11 A. & E. 301 ^vote that, although the master must allege loss of service,

the inference from Martinez v. Gerber (1841), 3 M. & G. 88, 91, seems to be

that he need not establish a contract of service, provided he can prove damage
arising from the interference.

(5) Joe Lee, Ltd. v. Dalmcny, [1927] 1 Ch. 300; Said v. Butt, [1920]

3 K. B. 497.

(0 It is true that the plaintiff, in suing the third party for interference,

may want to give oral evidence of the contiact, but it may be inteired from

Scarisbnck v. Parkinson (1869), 20 L. T, 175 (a case on quasi-contract)

that he would be allowed to do so.

(u) (1620), Cro. Jac. 567.

(yl Att.-Gcn v. Valle-Joncs, [1935] 2 K. B. 209. Cf. 52 Law Quarterly

Ueview (1936), 5—7. The negligence may consist in omission, as well as

m an act; Mankin v. Scala ^headrome Co., Ltd., [1947] 1 K. B. 257

(a) (1926), 42 T. L. R. 376, 593. In Batts Combe Quarry, Ltd. v. Ford,
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the X Co. manufactured cars and contracted with the Y Co. §

for the supply of tyres for the cars, it being agreed that the

X Co. should have tyres of this particular make fitted to all

their cars wherever they were exhibited. At an exhibition

the defendants secretly removed from the cars of the X Co.

the tyres of the Y Co. and substituted tyres of their own

manufacture. The defendants were held liable to the X Co.

for trespass to their goods, and to the Y Co. for unlawful

interference with their contract with the X Co.

In this tort while proof of damage is necessary, it is

sufficient to establish facts from which it may be inferred

that some damage must have resulted to the plaintiff (h).

If mv servant acting bona fide within the scope of his Inducement
’ ° v V, T hy servant,

authority, procures or causes me to break a contract whicn i

have made with you, you cannot sue the servant for inter-

ference with the contract
;
for he is my alter ego here, and I

cannot be sued for inducing myself to break a contract,

although I may be liable for breaking the contract. Such is

the inference from Said v. Butt (c). jThe plaintiff wished to

get a ticket for X’s theatre. He knew that X would not sell

him one because they had quarrelled. He therefore persuaded

a friend to procure him a ticket without disclosing his identity.

When the plaintiff presented himself at the theatre, the defen-

dant, who was X’s servant and managing director of the

theatre, detected the plaintiff and refused to admit him. He

sued the defendant for procuring a breach of his contract

with X. The action was dismissed because there was no con-

tract, since the identity of the plaintiff was, in the circum-

stances, material to the formation of the alleged contract; and,

alternatively, even if there had been a valid contract, the

principle stated above would prevent the action from lying (d).

If the servant does not act bona fide, presumably he is liable

on the ground that he has ceased to be, his employer’s alter

ego

;

it is true that even then he niight still be acting in the

riq4Sl Cb 51- 11942] 2 A. E, E. 639 (the fuller report on this point), no

doubt there was (as the Court held) no inducement, but it is arguable that

the defendants interjered with the contiact. However, no point was raised

wUh respect to interference, os distinct from •Dducement, nor was the

G. W. K., Ltd., Case mentioned. See »9 L. Q-
^ ^ 117 .

([)) Exchange Telegraph Co., Ltd. v. Gregorg £ Co., [1896] 1 Q. B. 147,

GoldsoU V. Goldman, [1914] 2 Ch.,^ 603.

(d) ApproveVby Gret'rVj^n Sraminell, [1929] IK. B.

419, 443 ;
cf. Scrutton and Sankey, L.JJ., at pp. 436, 449.
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§ 169 .

Defence of

justification.

course of his employment, but we must take it that this curious

piece of metaphysics exempts the employer from vicarious

responsibility for this particular tort.

^ Interference with contract is not tortious if it be justifiable

This is infelicitously expresed by saying that it is only

“ malicious ” interference that is unlawful. That would imply

that meddling is objectionable only if it is spiteful, which is

certainly not the law, for mere honesty of purpose and absence

of ill-will are not a justification (e). What constitutes

justification is incapable of exact definition and each case

must be dealt with on its merits. It has been suggested that

regard must be had to the nature of the contract broken, the

position of the parties to the contract, the grounds for the

breach, the means employed to procure it, the relation of the

person procuring it to the person who breaks the contract, and

the object of the person procuring the breach (/). Decided

cases make it clear that if the methods of interference are

unlawful, e.g., %'iolence, threats of violence, fraud, there can

be no justification (g) ; but that peaceable action in the plain

interests of public morality is a defence; e.g., the banning of

a film by a licensing authority which, in the judicial exercise

of its discretion, it regarded as objectionable and which the

plaintiff had contracted to produce at X’s theatre (h) ;
or the

persuasion of theatre proprietors by a theatrical performers’

protection society to break their contracts with Y, a theatrical

manager, who paid his chorus girls so low a wage that they

were induced to supplement it by vice (i). Beyond this, it

may be fairly assumed that advice honestly given by one who
is under a moral duty to give it is a justification, as where a

parent persuades his daughter to break off her engagement to

marry a man who is profligate or dishonest, or where a medical

man advises his patient that it is dangerous for his health to

continue work in tropical parts and the patient in consequence

throws up a contract of employment there (k).

(e) South Wales Miners' Federation v. Glamorgan Coal Co., Ltd., [1905]

A. C. 239.

(f) Eoiner, L.jT., in Glamorgan Coal Co. v. South Wales Miners' Federa-

tion, [1903] 1 K. B. 545. 574; in affiiming the C. A. the House of Lords,

[1905] A. C. 239, conceded that justification would negative liability, but

declined to discuss any examples of it outside the lacts befoie them.

(g) Quinn v. Leathern, [1901] A. 0. 495; National Phonograph Co., Lid.

V. Edison Bell, etc., Co., Ltd., [1908] 1 Ch. 335.

(h) Stott V. Gamble, [1916] 2 K. B. 504
(i) Bnmelow v. Casson, \1924] 1 Ch. 302.

Ik) As to .a
" common interest ”, see Camden Nominees, Ltd. v. Forcey,
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By the Trade Unions and Trade Disputes Act, 1906 (!), an
act done by a person in couLemplation or futherancc of a
trade dispute (tn) shall not be actionable on the ground only
that it induces some other person to break a contract o5

employment, or that it is an interference with the trade,

business or employment of some other person, or with the

right of some other person to dispose of his capital or labour

as he wills.

(2) A commits a tart against C if, by unlazvful means, he

procures B not to enter into a contract with C, or not to deal

with C.

The law in connexion with this topic is both copious and

confused. It is hard to know how to classify the topic itself,

for it may well constitute one form of “ Unlawful com-

petition ” (§ 170, infra) (ti). Much more serious than this

difficulty of classification is the uncertainty of the law itself,

for it is probably impossible to reconcile all the dicta in three

decisions of the House of Lords

—

Allen v. Flood, [ISOS']

A. C. 1; Quinn v. Leathejn, [1901] A'. C. 495, and Sorrell v.

Smith, [1925] A. C. 700 ; nor is it entirely clear what the first

two of these cases decided (o). Hence the following sugges-

tions with respect to the contents of this tort must be taken

as no more than probable inferences.

The unlawful means may consist in physical violence, in

threats, in fraud, or in conspiracy. Conspiracy has been

considered in Chapter XVII. An old illustration of physical

violence is Tarleton v. M’Gawley (p). The plaintiff’s ship was

about to trade with some natives on I-he coast of Africa when

the defendant, a rival trader, fired a cannon at a canoe on

which the natives were and killed one of them and thus

deterred the others from trading. It was ruled that an action

on the ease would lie. In Garret v. Taylor (q), already cited,

[1940] Cb. 352. For a summary of the American cases on justification, see

62 Corpus Juris, 1145—1146, note 79.

(!) 6 Ed. 7, c. 47, s. 3.

(m) For the meaning of " trade dispute ”, see Bents Brewcnj Co., Ltd.

V. Hogan, [1915] 2 A. B, E. 570.

(n) Salinond, Torts, Chap. XXI, deals with it under "Intimidation

Pollock, Torts, 262 seq., under " Conspiracy; Intimidation; Procurement

of Wrongs ”.

(o) The pioblem is mc-U analysed in Kennedy & Finkelman, Eight to

Trade (1933), and in Haslam, Trade Combinations (1931).

(p) (1793), I’eak-e N. P. 270.

(q) (1620), Cro. Jac. 567 (ante, p. 590).
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(2) With a
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contract.

Kinds of
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§ 169 .

Threat of

lawful action

permissible.

there was a similar decision as to threats of violence which

frightened away customers.

A threat to effect a purpose which is in itself lawful gives

no right of action unless it is to use intrinsically unlawful

means. Sorrell v. Smith and Veitch’s Case, the facts of which

were detailed in § 128, ante, carry the first part of this

proposition. So, too, in Hodges v. Webb (r), the defendant

a trade union secretary, was held not liable to the plaintiff

for telling employers that workmen of that union would not

be allowed on a particular job unless the employers discharged

the plaintiff (a non-union man); this they did (.s). In this

connexion some obscurity has arisen because it is much

commoner in everyday speech to use words like “ threats ”,

“ coercion ”, “ intimidation ” with an evil meaning rather

than a colourless one. Yet even in popular language they

are applied to actions which are quite lawful and then they

mean no more than putting pressure, perhaps extreme pressure

on a person, as where a schoolmaster tells his pupils that he

will flog any of them <jaught out of bounds. In Hodges v.

Webb (t), Peterson, J., pointed out this ambiguity, and

added that everything depended on the nature of the state-

ment by which the pressure was exercised and that the law

cannot regard an act differently because it is called a threat or

coercion instead of an intimation or warning (u), and the

learned Judge held that, in the absence of unlawful conspiracy

or combination, a firm or even emphatic statement by A
that, unless B whom A is addressing consents to the adoption

of a particular course which B can lawfully take, A will do

what he is lawfully entijfed to do, is not an illegal threat (v).

There seems to be nothing unlawful in causing injury to

a member of a trading or professional body by expelling him

from that body for a breach of its rules and preventing other

members from working with him, provided this action is in

accordance with the rules of the body and is done in good

faith in the promotion of its interests ; after all, this is only

one of the conditions on which he became a member of the

(r) [19201 2 Ch. 70.

(s) Without any breach of conliact on their part.

(t) []fl20] 2 Ch. at p. 9i.

(?/) Scrutton, L.J., m Ware and De FrcviUc v. Motor Tiadc Assoctniion,

[1021] 3 K. B. 40, G9 (m which the C. A. approved Hodges v. Webb)
d(*precated the use of “ quqstion-begging epithets, such as ‘ boycotting
‘ ostracism the ‘ pillory ‘ coercion and the like

(t;) [1920] 2 Ch. at p. 89.
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body, whether by contract or at least with his assent. Hence,
a medical man who is expelled from a professional association

in this manner and whose practice is greatly damaged in

consequence has apparently no legal remedy (w). ’

It seems quite consistent with this that the Court of Appeal
in Hardie Lane, Ltd. v. Chilton (o) held that a threat by
A, a trading association, to put B, one of its members, on a
“ stop list

” (which would prevent B from getting goods

from members of the association) unless B paid A a sum of

money for having broken a rule of the association, was not a

tort. Indeed, the same Court had already decided in Ware 8;

De Freville, Ltd. v. Motor Trade Association (b) that actually

putting even a non-member of such an association on a “ stop

list ” is not a tort. Unfortunately for the clarity of the law

the Court of Criminal Appeal had held in R. v. Denyer (c)

two years earlier than Hardie’s Case that, on similar facts,

the conduct of the defendant’s agent was demanding money
with menaces and without reasonable or probable cause,—

a

felony punishable with penal servitude for life. The Comt
of Appeal in Hardie’s Case disapproved R. v. Denyer (d),

and an embarrassing situation was created ; for each of these

Courts of Appeal is of co-ordinate jurisdiction and it was

small consolation to the members of a trading association to

tell them that, although they had committed a felony, they

were free from tortious liability. The knot was cut by the

House of Lords in Thorne v. Motor Trade Association (e).

They disapproved R. v. Denyer and they upheld Hardie’s

Case, but with the qualification that the object of a combina-

tion of persons, like the associationJ''in demanding payment of

the fine, as an alternative to putting a person on the stop

list, must be to promote or to protect the legitimate business

interests of the combination and not merely to injure that

person (/).

(«,') Tlic dLri'-ion ol (lie ,7\iilicial ComimUco of tlio P. C on tln< point in

Thompson v. British Medical Association (N.S.W. Branch), [1924] A. C.

764, seems pieleiable to that of JlcCardic, J., in Pratt v. British Medical

Association, [1919] 1 K. B. 24d.

(a) [1928] 2 K. B. 306.

(!)) [1921] 3 K. B. 40; approved bj the House of Lords in Sorrell V.

Smith, [1925] A, G 700.

(c) [1926] 2 K. B. 258.

(d) See Professor A. L. Goodhart. Essays in Jurisprudence, 175—189.

(e) [1937] A. C. 797 (W. Cases, 271).
_

(/) If the act had been that of an individual instead of a combination

of persons, probably the object of injuring the other person could not have

39^'

§ 169,
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§ 169 .

Allen T.

Flood.

A ease which created great controversy as to the relation

of “ inducement ” to “ threat ” was Allen v. Flood (g). The

plaintiff’s, two shipwrights, were employed by X to do wood-

w«rk on a ship on which X had already in employment some

ironworkers. The trade union of the ironworkers objected to

X’s employment of the plaintiffs because they had previously

done ironwork on another ship, and Allen, a delegate of the

union, informed X of this and told him that unless the plain-

tiffs were discharged all the ironworkers would be called out or

knock off work. X accordingly discharged them in pursu-

ance of a legal right to do so, for under their contract of

employment they were liable to be dismissed at any time.

They sued Allen. The House of Lords held that Allen had

done no unlawful act, used no unlawful means in procuring

the shipwrights’ discharge and that, however malicious or bad

his motive might have been, his conduct was not actionable.

In the years immediately succeeding this decision an

impression began to form in some quarters that it had set

up a distinction between ^n “ inducement ” and a “ threat ”,

and that an “ inducement ” by means which were not other-

wise unlawful might nevertheless be a tort. But more recent

opinion does not favour this elusive theory. It is now beyond

doubt that Allen v. Flood decided that if an act is lawful, an

evil motive in doing it will not make it unlawful (h). There

are weighty dicta in later cases in the House of Lords that it

decided nothing more (i), and, if in fact it went beyond that,

nobody can certainly say what else it did. In any event it

would be odd to hold that an “ inducement ” (not otherwise

unlawful) by which A prevents B from dealing with C is

tortious when a “ threat ” (which is commonly supposed to

be a stronger thing than an “ indueement ”) is, in similar

circumstances, unobjectionable in law.

It is often said or implied in judicial dicta that the defen-

dant is not liable in this tort unless he has acted “ malici-

ously ”. But this really means nothing more than “ know-

ingly ”, and its use is to be eschewed (/c).

made an otherwise lawful act unlawful: Lord Wright in Crofter Harris
Tweed Co. v. Veitch, [1942] A. C. 435, 466. The note in W. Cases,

278—279, must be modified by this later dictum. (q) [1898] A. C. 1.

{h) Already settled by the House of Lords in Bradford {Mayor of) v.

Pickles, [1895] A. C. 587 (W. Cases, 16).

(0 Lord Macnaghten in Quijm v. Leathern, [1901] A. C. 495, 608—609;
Lord Dunedin in Sorrell v. Smith, [1925] A. C. 700, 722.

{k) Sorrell v. Smith, [1925] A. G. 700, 714.
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§ 170. Unlawful ooiapetition and interference with
f

business (1). Unlawful

This head pretends to no scientific exactness. Many

examples of the torts mentioned in § 169 might serve ’as

illustrations of this section ; indeed the law is not yet sus-

ceptible of any cast-iron classification.

The first point to make is that trade competition as such

is lawful, however ruinous it may be to those who are beaten

in it, for it is worth more to the public than it costs to the

unsuccessful competitor. One ancient and one modem

authority will suffice. In the Case of Gloucester Grammar

School (1410) (m), the defendant set up a rival school to that

of the plaintiffs with such success that they had to reduce,

their fees for each scholar from 40 pence to 12 pence a quarter.

The plaintiffs were held to have no remedy. Hankford, J.,

said : “Damnum may be ahsque injuria, as if I have a mill

and my neighbour puts up another mill whereby the profit

of my mill is diminished. I shall have no action against him,

although I am damaged ”.

Ajello V. Worsley (n) carried the principle very far. The

plaintiffs were manufacturers of pianos. The defendant, a

retail dealer, sold these pianos at such a low price that other

dealers forsook the plaintiffs because they could not sell the

plaintiffs’ pianos at the prices advertised by the defendant

with any profit to themselves. The plaintiffs then declined

to sell to the defendant any more of their pianos. Neverthe-

less he continued to advertise them for sale even after he had

exhausted such stocks as he had.
^
It was held that he was

not liable, for he might lawfully sell them at any price he

liked or, for that matter, give them away; and, as a man

may, by the Sale of Goods Act, 1893 (o), sell goods which he

has not yet acquired, he is equally entitled to advertise their

sale. Even if the defendant had none of the plaintiffs’ goods

at the time of advertising them, he might possibly have

acquired them at a later date from other sources.

As to combined competition, what one trader may lawfully Combined
^

do a set of traders acting together may also lawfully do. ^

(i) The American Bestalemcnt of Torts, Chap. 35^8, la very lull and

in&triK'tivc on these topics. See, too, Kennedy and Kmkelman, The Bight

to Trade (Ur.iversih ol Toionfo Press, 1933).

/y».) V R TTtl il Hen. 4, f. 47, pi. 21.

(?i) [1898] 1 Ch. 274. (o)
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§ 170.

Forms of

jniftwfulnesB.

;i) Freedom
}f contract.

12) Dnlawful
breats.

This rule and the qualifications of it were explained in

Chapter XVII. The most authoritative illustration of the

rule is Mogul Steamship Co., Ltd. v. McGregor, Gow Co. (p),

where the plaintiffs and defendants were rival shipowners

and the defeftdants were held not liable for driving

the plaintiffs out of the China tea carrying trade by taking

cargoes at greatly reduced rates. They had merely adopted
“ the ordinary expedient of sowing one year a crop of

apparently unfruitful prices, in order by driving competition

away to reap a fuller harvest of profit in the future The

Court had no “ right to say to them in respect of their

competitive tariffs, ‘ Thus far shalt thou go and no further

To attempt to limit English competition in this way would

probably be as hopeless an endeavour as the experiment of

King Canute ” (q).

The following are the chief forms of unlawful competition

or interference with business :

—

(1) Interjerence with contract or freedom of contract .

—

This is covered by § 169. Of course it is not limited to

unlawful competition.

(2) A commits a tort against B if he compels B by threats

of an unlawful act to adopt a course of conduct which causes

damage to B in his trade or business, or perhaps in any lawftd

pursuit.

It may be inferred from llardie &; Lane, Ltd. v. Chilton (t),

that if a threat be unlawful (there it was lawful), B, in such

circumstances, would have an action against A if B’s trade

or business were damaged; and this inference is supported

by a dictum of Bowen, L.J., in Mogul Steamship Co. v.

McGregor, Goto 4' Co., Ltd. (s). It is doubtful whether this

extends to damage inflicted on B by such threats otherwise

than in his trade or business; e.g., if A threatens to thrash

B if he speaks to A’s daughter with whom B is on friendly

terms, and B accordingly desists and thereby suffers temporal

damage. Of course, such conduct may be an assault if the

threat is made in A’s presence, but it would not be so if it

(p) [1892] A. C. 25.

(q) Bowen, L.J., in the C. A., 23 Q. B. D. 598, 615—616; adopted
substantially by Lord Halsbury, L.G.» in the H. L., [1892] A. C. at p. 37.

(r) 1928] 2 K. B. 306; ante, p. 595.

(s) (1889), 23 Q. B. I). 598? 614, See, too, Marshall Shipping Co. v.

Board of Trade, [1923] 2 K. B. 343.
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were contained in a letter. On principle it ought to be a tort, §

and Sir .John Salmond was of that opinion (f).

Over two centuries ago, a much wider proposition than Malicious

the modest one put forward above was stated by Holt, C.J,^

in Keeble v. Hickeringill (u) : “Where a violent or malicious occupation,

act is done to a man’s occupation, profession, or way of

getting a livelihood
; there an action lies in all cases ”

;

and the defendant was held liable upon this principle for

intentionally discharging guns near the decoy pond of the

plaintiff and thereby scaring away the wdd-fowl resorting to

it. The actual decision was sound enough but it might have

been placed equally well upon the ground of nuisance. In

1809 the dictum of Holt, C.J., was applied in much less

defensible fashion in Carrington v. Taylor (a). The defen-

dant had an Admiralty licence to shoot wild-fowl from his

boat. He fired his gim at a distance of a quarter of a mile

from the plaintiff’s decoy and then, at a distance of 200 yards,

fired again and shot some wild-fowl as they flew out of the

decoy. Nothing appeared as to his intention and he did not

fire into the decoy itself. Nevertheless he was held liable.

The evidence seems insufficient to have supported an action of

any sort, even one for nuisance (h). Some of the noble and

learned lords handled the decision so severely in Allen v.

Flood as to deprive Carrington v. Taylor of any authority,

and they were of opinion that Keeble v. Hickeringill should

be regarded as a case of nuisance (c). At the present day,

if Holt, C.J.’s dictum be interpreted to mean that an act

done without lawful justification or excuse, which injures

another, is actionable, it is correct-, but in so far as it signifies

that an evil motive will always convert an otherwise lawful

act into an unlawful one, it is unsound (d).

(3) Slander of title (e). This is a false and malicious (3) Slander

statement about a person, his property, or business which

inflicts damage, not necessarily on his personal reputation, but

on his title to property, or on his business, or generally on his

material interests.

(t) Torts, § 154 (2). citing Hawkins, J., in Allen v. Flood, [1893] A. C.

1
,
11

(u) (1705), 11 East 574, 576 (a) 11 East 571.

(5) In Hollywood Silver Fox Farm, Ltd. v. Emmett, [1936] 2 K. B. 468

(ante n 447) the fiiintf was repeated and deliberate and was held to be

a nuisance.
° [1898] A..C. 1, 100-104, 132-136, 174.

(d) Cf. Pollock, Torts, 263—269.

(e) For its origin, see Holdsworth, H. E. L., viii, 361—353.
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§ 170 .

EsBentials.

(i) Falsity.

This tort is as Protean in name as in contents. It has also

been styled “ trade libel ”, “ slander of goods ”, “ disparage-

ment of quality of goods ”
; or, alternatively, these have been

regarded as the titles of species ranged under the genus,
“ slander of title ” (/). By far the happiest term for it is

Sir John Salmond’s “ Injurious falsehood ” (g), for “ slander

of title ” might suggest a connexion with “ slander ” with

which in fact it has scarcely anything in common
; and if we

adhere to the older phrase it is only because Sir John included

under “ Injurious falsehood ” the other torts of
“

passing-off ”

and “ injuries to trade marks ” to which the term perhaps

does not apply quite so exactly (h).

As for classification, slander of title is more closely allied to

unlawful competition than to any other heading. Most of the

modern cases on it are concerned with rival traders and nearly

all the cases, old and new, are instances of interference with

business, if not of unlawful competition. But the tort is not

entirely confined to these, for in Sheperd v. Wakeman (i) the

facts were not connected with any wrong to trade. The

defendant was held liable in an action upon the case for

falsely and maliciously writing a letter to a man who intended

to marry the plaintiff stating that the plaintiS was before God

his (the defendant’s) wife, and thereby the plaintiff lost her

marriage. And in Barrett v. Associated Newspapers, Ltd. (fc),

the plaintiff’s claim was based on a false assertion by the

defendants that the plaintiff’s house was haunted. Where the

tort does affect business transactions a common form of it is

impugning the plaintiff’s title to goods; e.g., a false assertion

that the defendant has a lien on goods which the plaintiff had

bought from X and which X consequently refuses to deliver

to the plaintiff (Z).

The essentials of the tort are :

(i) A false statevient to some person other than the plain-

tiff.—The statement may be oral or written. The tort differs

(/) Salmond, Torts, § 1.51; Gatley, Libel and Slander, 163; Clerk &
Lindsell, Tort,s, 791—801.

(7) Toits. ihid. The phrase was adopted by Maugham, J., in Balden
V. Shorter. [1933J Ch 427.

(h)
“
Falsehood ” might imply an intent to deceii’e, but that is not

essential in these torts.

(i) (1662), 1 Sid. 79. (1) (1907), 23 T. L. B. 666.

(!) Green v. Button (1835), 5 L. J. Ex. 81. Cf. Gutsole v. Mathers
(1836), 1 M. & W. 495; Malacfty v. Soper (1836), 3 Bing. N. C. 371; Riding
V. Smith (1876), 1 Ex. D. 91.
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from deceit in that the statement is made, not to the plaintiff, § 110.

but to a third person. It also differs from defamation in that

it need not reflect on the plaintiff’s personal character (m).

In Ratcliffe v. Evans (n) the words imported that the plaintiff''

had ceased to carry on business. Now there is nothing

necessarily discreditable in such an allegation, for it may
imply that a man has been so successful in business that he

can afford to retire ; but, if false, it may, and did in this case,

cause considerable damage to the plaintiff who was held to

be entitled to recover. It the statement is due to the plain-

tiff’s own fault, he has no claim (o).

(ii) Malice (p).—Here “ malice ” means “ wilful and inten- (ii) Malice,

tional doing of damage without just occasion or excuse ” (pp).

Mere carelessness will not suffice. In Balden v. Shorter (q),

A falsely but carelessly told a prospective customer that

the plaintiff, with whom the customer had often dealt

while the plaintiff was an employee of A’s firm, was still

an employee of it and that the plaintiff would therefore

get a commission on any order given to the firm by the

customer. In fact the plaintiff had at that time left the firm

and joined another. The defendant was held not liable. On
the other hand, in Greers, Ltd. v. Pearman Sf Corder, Ltd. (r),

the defendants were held to have acted ’maliciously in alleging

falsely that the plaintiffs had infringed their trade mark for

chocolates, which included the words “ Bouquet Brand ”

;

for the defendants had repeatedly disclaimed any right to the

exclusive use of these words years before the plaintiffs had

employed them. In such circumstances, the mere fact that

the defendants had made such an allegation constituted

malice. “ Honest belief ”, said Scrutton, L.J. (s), “ in an

unfounded claim is not malice ; but the nature of the

unfounded claim may be evidence that there is not an honest

belief in it. It may be so unfounded that the particular fact

(ni) A curious example in which it did is the American case, Hughes v.

Samuels Bros. (1916), 179 Iowa 1077; Ames & Pound, Cases on the Law
of Torts (1919), 831.

(n) [1892] 2 Q. B. 524 (W. Cases, 279),

(o) Vacha v. Gillett (1934), 50 LI. L. Bep. 67, 74—75.

(p) C£. Mr, P. H. Newark in 60 L. Q. E. 366—377. Unfortunately the

learned author carries his examination of the cases no farther than 1874,

except for a passing leference to a case of 1922.

(pp) Koxburgh, .f., in Joyce v. Motor Surveys, Ltd., [1948] W. N.

(n) [1933] Ch. 427.

(r) (1922), 39 E. P. C. 406.

(s) fin'd. 417.

84.
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§ 170,

(uil Damage.

(4) Passing
off.

Moral
innocence
no defence.

that it is put forward may be evidence that it is not honestly

belie

(iii) Daoiage.—Proof of special damage is required (t), but

4;his requirement is satisfied by proof of a general loss of

business where the falsehood in its very nature is intended, or

reasonably likely to produce, and actually does produce in

the ordinary course of things, such loss ; for there are

businesses, like those of an auctioneer or a publican, where

the customers are often so fleeting in their patronage that it

would be almost impossible for the plaintiS to name in

particular such of them as have ceased to deal with him in

consequence of the defendant’s tort ( u).

A statement by one trader that his own goods are superior

to those of another (mere “ puffing ”), even if it be false, mali-

cious and cause damage to that other, is not actionable: for

Courts of law cannot be converted into advertising agencies for

trying the relative merits of rival productions (a).

(4) ^‘Passing off” goods or business (b).

A commits a tort (gainst B if he pusses off his goods or

business as those of B.

It is not necessary for B to prove that A did this know-

ingly or with any intent to deceive (c); nor that any one was

actually deceived—it is enough that deception was probable

;

nor that he suffered damage (d). Thus the law might appear

to be overweighted in B’s favour, especially in the point

of A’s moral innocence being no defence. The explanation

seems to be this. At Common Law the action was not main-

tainable unless there had been fraud on A’s part. In Equity,

however, Lord Cottepham, L.C., in MiUingfon v. Fox

(1838) (e) held that it was immaterial whether the defendant

had been fraudulent or not in using the plaintiff’s trade mark

,
it) White V. Mellin, [1895] A. C, 154; Royal Baking Poirder Co. v.

Wright d Co. (VM)), 18 li. P. C 05. IK).

(u) Haicliffe v. Evans, [1692] 2 Q. B. 524, 533 (W. Cases, 279^: Leetham
V. Rank (1912), 57 S. J. Ill; Hargrave v. Le Breton (1769). 4 Burr. 2422;

Evans V. Harries (1856), 1 H. & N. 251; Worsley d Co., Ltd. v. Cooper,

[1939] 1 A. E. R. 290; Kcriy, Trade Marks. 652.

() White v. Mellin, [1895] A. C. 154, 164—165: Huhbuck d Sons, Ltd.

V. Wilkinson, [1899] 1 Q. B. 86.

() Kerly, Trade Marks (Gth ed. 1927), Chap. XVI, is the most valuable

work on this. See, too, Pearce, Passing Off (1928).

(cj In Draper v. Trisl, etc,. Ltd. (1939), 56 E. P. C. 429, 441, 443—444,

Clausun and Goddard, L.JJ., expressed doubts whether, where damages are

claimed, anything m excess of nominal damages can be awarded if no fraud

be proved; but see the M.B. at p. 434.
{(i) Kerly, op. cii., 548—649, 606, 610.

(6) 3 My. & Cr. 338.
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and granted an injunction accordingly. No direct reason was
given lur this decision, but one may infer from the judgment
that the Lord Chancellor regarded the right to a trade mark
as a property right; and, whether or not that were the basis

of his decision, it formed the first link in a chain of Equity

decisions that a right of property exists in a trade mark,
although there has been much debate as to its exact nature.

The Common Law Courts, however, adhered to their view that

fraud was necessary until the Judicature Acts, by fusing Law
and Equity, gave the equitable rule the victory (/). Now on

the “ property ” hypothesis the rule is intelligible, for in torts

of interference with property, like trespass and conversion,

moral innocence does not affect liability at all. The next

step was to hold that the idea was not limited to trade marks

but applied also to trade names, business symbols and business

generally. But this extension was not established even in

Equity without a struggle, for in Singer Machine Manu-

facturers V. Wilson (g), where the plaintifis’ name had become

identified with a particular kind of sew]ng machine, a great

Equity Judge, Jessel, M.R., in the Court of first instance, and

a strong Court of Appeal were of opinion that fraud must be

proved to make the defendant liable, and that it was not

shown here because, although the defendant had manufactured

and sold “ Singer ” sewing machines, yet he had put his own

trade mark on them and had expressly stated in advertise-

ments that the machines sold by him were manufactured by

himself (h). The House of Lords reversed this decision on

groimds which it is difficult to state concisely, but partly

because the name “ Singer ” was itseJf a trade mark (i),

partly because there was no more need to prove fraud in the

case of a trade name than in that of a trade mark (Ic). Later

decisions, by relying on one or other or both of these grounds,

settled the doctrine that fraud need not be proved in passing

off of any sort (1), although they showed a great deal of

hesitation in regarding trade names and the like as the subject

of property (m).

(/) Kerly, op. cit-, 4. (ff) (1877), 3 App. Cas. 376.

{h) 2 Ch. D. 434.

(») 3 App. Cas. at p. 391 ; Lord Cairns, L.C.

(k) Lord O'Hagan, ibid. 395—396, and perhaps Lord Cairns at p. 391.

(l) Reddawaii v. Bentham, etc.. Go., (;1892] 2 Q. B. 639; Lord Haisbury,

L.O., in Cellular Clothing Co. v. Maxton, [1899] A. C. 326, 334—335.

(m) Lord Coleridge, C.J., in Borthwick v. Evening Post (1888), 37 Ch. JD.

.§ 170 ,
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§ 170 .

Varieties

of tort.

The remedies of the plaintifi are an action for an injunction

and an action either for damages or for an account.

The commonest forms of the tort are imitating the get-up

or appearance of the plaintiff’s goods, or selling them under

the same or a similar name. If the name used by the plaintiff

is merely descriptive of his goods, no action lies
;
if it connotes

goods manufactured by the plaintiff, then the defendant is

liable. It is a question of evidence whether the word is one

or the other. For instance, it has been held that “ naphtha

soap ” means simply soap with naphtha in it and not

necessarily soap manufactured by one, Fels (n), and that

“ vacuum cleaner ” means simply a cleaner which operates by

suction and not necessarily a cleaner manufactured by the

British Vacuum Cleaner Company (o); and, on the other

hand, that “ tabloid ” as applied to drugs is not merely

descriptive of their shape but sigiiifies drugs manufactured

by one, Wellcome (p). The leading case is Reddaway v.

Banham (q) where it was held that “ camel hair belting ”

which originally signified nothing more than belting made of

camel hair had come to signify belting made by the plain-

tiffs (r). A plaintiff undertakes no light burden of proof in

trying to convince the Court that a word in common use has

become associated with the plaintiff’s goods (s)—far heavier

than in proving imitation of a device used as a trade mark.

Just as it is possible for a word to acquire a particular

trade meaning, so it is possible for a word to lose that meaning.

Thus, “Harvey’s Sauce” may at one time have signified

449, 458; Lord Esher. ir.E . in Turton v. Turlon (1889), 42 Ch D. 128,

135; Lord Herscbell in Reddaway v. Banlutm. [18961 A C. 199, 209—210;

Kekewich, <T., in SaxJekncr v. ApoUhians Co., [1897] 1 Ch. 893, 903;

Buckley, L.T., in Brivs7nead <f Sons, Ltd, v. Brinsmcod (1913). 30 R. P. ('

493, 510—511. See, too, Hanbuiy, Modern Equity (41h ed.), 92, 615—619

fn) FeJs V. Hedley rf Co., Lid. (1903), 21 B. P. C. 01

(o) British Vacuujn Cleaner Co , Ltd. v. Neio Vacuum Cleaner Co ,
Lid.,

[1907] 2 Cb. 312.

(p) Wellcome v. Thompson, [1904] 1 Ch. 736.

iq) [1896] A. C. 199
(rj And in 1931 it was held, upon the facts, that a Belgian manufacturer

did not sufficiently distinguish his goods from the plaintiff’s by describing

them as “ Lcchat’s camel hair belting ”
: Reddawan if Co., Ltd. v. Haitlcy,

48 R. P. C. 283.

(,9) Kelly, op. cit., 589—590. The buiden is lighter if the plaintiff can

show that the defendant intended to produce confusion of his wares with

those of the plaintiff; Office Cleaning Services, Ltd v. Westminster Office

Cleaning Association, [1944] 2 A. E. R. 269, 271 (where the evidence did

not establish such an intent; the decision of the C. A. was affirmed by (he

H. L., [1916] W. N. 24, •where the defendants are Westminster Window if

General Cleaners, Ltd.h
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sauce made by Harvey, but whether it did so or not, any one
can now manufacture or seil sauce and call it by that name (t).

The test is whether the Use of the word in question is calculated

to deceive the public by giving buyers the impression that they

are getting A’s wares when in fact they are getting B’s. If

the mark or description has become so public and in such

universal use that nobody can be deluded in this way, it is

said to be publici juris («).

Wrongful use of one’s name .—As a general rule a person

can freely use his own name, or one which he has acquired by
reputation, although the use of it inflicts damage on some one

else who has the same name (a). It is doubtful how far this

is qualified by the law of passing off. It is clear that a

fraudulent use of one’s own name for trade purposes is

unlawful. In Massam v. Thorlei/’s Cattle Food Co. (b),

Joseph Thorley for many years manufactured and sold

“ Thorley’s Food lor Cattle ” according to a recipe of which

he had the secret. He died and his executors carried on his

business. Shortly after his death otli’er persons formed a

company, “ J. W. Thorley’s Cattle Food Company ”, in which

J. W. Thorley, a brother of the deceased, took a Is, share.

He knew the secret of the manufacture and was employed by

the company to conduct it. The company thus sold the same

article as “ Thorley’s Food for Cattle ”. The executors sued

the company and it was held that the company were not at

liberty to use the name “ Thorley’s Food for Cattle ” unless

they took such precautions as would prevent buyers from

supposing that the article sold by them was manufactured at

the original establishment of Joseph Thorley (c).

The law as to non-fraudulent use of one’s name is much

less settled. Perhaps the key to solving the apparent conflict

of some of the decisions is that the law has changed somewhat

in comparatively recent times. When two persons have the

same surname, e.g., John Smith and Peter Smith, and John

accuses Peter of passing off his goods or business as those of

John simply because Peter describes them as “ Smith’s ” this.

§ 170 .

Vi ronglul
use of one's

name.
(i) Fraudu-
lent.

(ii) Non-
fraudulent,

(t) Lazenhy v. White fl871), 41 L. ,7. Cb. 354.

(u) Hellish, L.J., in Foni v. Foster a&72), L. R. 7 Cb. 611. 628.

(a) Jays, Ltd. v. Jaeohi, [1933] Cb. 411; Kerly, op. cit., 616 seq.

to the use of a title of honour, see Cou'ley t. Coioiej;, [1901] A, C, 450.

As

(b) (1880), 14 Ch. D. 748.

(c] Croft V. Day (1843), 7 Bear. 84, was an ingenious fraud of the

eaine sort,
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§ 170 .

Garmsh-
ing ” one's

name.

that or the other, the opposing arguments may be put in this

way. Peter says, “ As my name is Smith and I have only

just come to know of your existence or business, why cannot I

carry on my business under the name of Smith even if you

happen to be named Smith also? ’’ John’s retort is, “Use
your own name by all means, but don’t do it in such a way as

to give people the impression that it is my business, which was

established and well known long before your business came

into existence. It is no great hardship that you must qualify

the use of your name to that extent, but it would be a great

hardship to me that I should lose my customers because you

will not do so ”. Now, taking the authorities as a whole, the

earlier ones show a tendency to fa\ our the first \'iew (d). but

the more recent incline to the second view (e), and it is sub-

mitted that this is the current view and that even as to honest

passing off there is no difference between use of a man’s own

name and any other apparently descriptive word. In Cash,

Ltd. V. Cash (/), the plaintiffs carried on trade in frillings.

The defendant, who jiad the same name, commenced also to

sell frillings. It was not proved that he did this fraudulently,

but Kekewich, J., restrained him by injunction from using bis

name at all in connexion with such a business. The Court of

Appeal, however, pointed out that there had never yet been

a decision restraining a person from carrying on a particular

trade in his own name and they modified the injunction to

restraining the defendant from using his own name descrip-

tively in connexion with his business and frilling without

taking reasonable precautions to distinguish them from those

of the plaintiffs. And it is unlikely that the Courts will make

even a qualified order of this sort except in the rare cases

where a personal name has become so much identified with a

well-known business as to be necessarily deceptive when used

without qualification by any one else in the same trade (g).

So far we have spoken of use of one’s name without any

variation of it. If there is an alteration of it which is likely

to mislead—“ garnishing ” of it, as the expression is,—that

Id) E.g., Turton v. Turton (1889), 42 Ch. D. 128.

(e) See especially Buckley, B.-J., in Bnnsmead <f Sons. Lid. v. Brinsmead

(1913). 30 E. P. C. 493, 506—512, and the careful analysis of the whole

topic in Kerly, op. cit., 61(3—634. Cf. Salmond, Torts, § 152 (8); Hanhury,
Modern Equity (4th ed.), 615—621.

(/) (1902), 19 E. P. C,-181.

(g) Kerly, op. cit., 617. See also Mr. E. P. P. Eoberts in 78 S. J.

575—576.
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IS unlawful; thus a firm of wine-merchants, “ Short’s, Ltd.”,
obtained an injunction against one. Short, who set up a
similar business and styled it “ Short’s ” (h).

Unauthorised use of another’s name (which is not also the®

user s name) is, of course, unlawful in so far as it falls within
the law of passing off, i.e., representing B’s goods or

business to be the user’s goods or business; and this also

applies to cases where the defendant uses a fancy name
adopted by the plaintiff (i). But, apart from this, there

is a rather wider rule that an injunction can be obtained

to prevent A from using B’s name in a way calculated to

injure B in his property, business or profession (j). Provided

the tendency to injure is proved, this will enable a medical

man to prevent unauthorised use of his name to puff a quack

medicine. In nearly all the cases, the defendant’s use of the

name was fraudulent or at least intentional, but there is some
ground for thinking that mere accidental user would also

be restrained (k).

A somewhat similar question arisei?when A assumes some

style or title to which he has no right; e.g., if he tacks to his

name in public “ B.A., Cantab.” when he holds no such

degree. The balance of authority favours the view that an

injunction against such use is procurable by the body which

has power to confer the title when it is likely to deceive the

public in their business dealings with the delinquent ; much
more if it actually does deceive some member of the public.

Thus an injunction was obtained by the Royal Institute of

British Architects against one who falsely described himself

as “ A.R.I.B.A.” (1). But the unwarranted assumption of

(h) Short's,- Ltd. v. Short (1914), 31 E. P. C. 294. Perhaps Hcppelh,

Ltd. V. Eppels, Ltd. (1928), 46 E. P. C. 96, is explicable on this ground.

{<) McCulloch V. Leicis A. May, Ltd., )1!)47J 2 A. E. E. 845, where

the plaintiff used the laney name, “ Uncle Mac ”, but the defendants were

held not liable for passing off, because their use of the name was totally

unconnected Avith any proprietary right of the plaintiff, Cf. Hines V.

Winnich, [1947] Ch. 708; Marengo v. Daily Sketch <f Sunday Graphic,

Ltd., [1948] 1 A. B. E. 406.

Ij) Smith .Hid William.s, E.JJ,, in Dockrell v. Dnngall (1899). 80 Ii. T.

556. 557, 5.58; Bvrne, J., in Walter v. Ashton, [1902] 2 Ch. 282, 293; Clark

V. Freeman (1848), 11 Beav. 112. which is the other way. has been repeatedly

disapproved

ik) Ransom v Od Cliem Co. (1896). 40 S. J. 846. See. also, 176 L. T.

343—344
(1) Royal Institute oj British Architects v. Hindis (1925), 69 S. J. 367.

See, too, Institute of Charteied Accountants v. Hardwick (1919), 35 T. L. E.

342; Society of Accountants v. Goodway, [1907] 1 Ch. 489. In Society of

Architects v, Kendrick (1910), 302 L. T. 526, .Joyce, J., refused an injunction,

§ 170 .

Use of

another’s

name.

Assumption
of title.
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§ 170 .

Change of

name.

some distinction which is unlikely to prejudice any reasonable

persoTi in his business dealings with the assumer is probably

no tort; e.g., wearing the tie of a famous school or club by

•one who is not a member (rn). Statutory regulations may,

however, make such conduct an offence
; e.g., the unauthorised

assumption of military decorations (n).

Apart from passing ofif, the law as to change of one’s own

name is not entirely free from doubt. There are conflicting

opinions as to the mode of changing a Christian name,

although there is no actual decision on the point (o), and there

is some uncertainty as to change of surname. The topic is

only of indirect interest in the law of tort, and it is enough

to say that there seems to be no restriction on change of sur-

name, provided it is not made for fraudulent purposes. No
special formality is requisite

;
proof that the name has been

changed by “ repute ” will suffice and the cheapest and most

convenient way of e.stablishing such repute is by way of adver-

tisement in the newspapers. But until the person who makes

the change has established such repute, no one else can be

compelled to accept the alteration for business or any other

purposes. This is probably the law on the argument ab incon-

venienti if for no other reason. For it would be unreasonable

that any one should be permitted suddenly and on his bare

assertion to thrust upon other persons legal recognition of a

new name when they have been in the habit of dealing with

him under another. Nothing but confusion and embarrass-

ment would be thus inflicted on officials concerned with the

Parliamentary and municipal franchise or with tradesmen

in the payment of debfs and in other transactions (p).

There can be no action for passing off where (i) there is

no interference with another person’s trade, and (ii) there is

no intent to injure or to deceive. If harm is suffered in such

but he regarded tlie letters “ M S.A." as meaningless to any one except

the plainliifs and their counsel. The wrong might be slander of title, but

it might be dithcnlt to prove damage.
(m) As to titles of honour, see Cowley v. Cowley, [1901] A. C. 450.

(n) Halsbury’s Statutes of England, XVII, 216.

{oj The variant views may be thus summarised: fl) No change can be

made except by Act of Parliament; (2) A baptismal name may be changed
at confirmation, but not otherwise; (3) There is no restriction at all on

change; Lincll. Law of Names (1938), 4—11; Fox-Davies and Carlyon-

Bellairs, Law Concerning Names (1906), 4, 12; 23 Laws of England
{Halsbury, 2nd ed.), § 811.^

(p) 23 Laws of England (Halsbury, 2nd ed.), §§ 810—822; Fox-Davies,
op. cit., 47.
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circumstances, it is damnum absque injuria, however much § 170.

trouble and inconvenience it may cause. In Day v.

Brotimrigg (q), X’s house had for sixty years been called
“ Ashford Lodge The house of Y, his neighbour, had been^

called “ Ashford Villa ” for forty years. Y changed its

name to “ Ashford Lodge ” and this caused much incon-

venience and annoyance to X, who claimed an injunction to

restrain Y from such alteration of the name. He made no

allegation of malice, nor of intent to injure on Y’s part, nor of

slander of title. The injunction was refused. After all, it was
open to the plaintiff to distinguish his house from the defen-

dant’s by styling it “ Old Ashford Lodge ”, “ Ashford Hall ”,

“ Ashford Castle ” or any other title he liked. This decision

was followed in Street v. Union Bank of Spain (r). The plain-

tifis were Street & Co. of Cornhill, advertising agents, and they

had for many years used “ Street, London ”, as their address

for telegrams from abroad. The defendants, a bank, adopted

“ Street, London ”, as their telegraphic address. It was held

that they could not be restrained by^ injunction from doing

so. They had no intent to injure the plaintiffs and their own

occupation was so different from that of the plaintiffs that it

was impossible for them to deflect business from the plaintifis

to themselves.

We have said nothing in this chapter of the legislation

relating to infringement of trade marks, patents and copy-

right. It is of great importance but is foreign to what is

primarily an exposition of the Common Law, and its details

must be sought in treatises on these topics (s). The statutory

remedies for infringement of a trade^ mark do not exclude

those at Common Law.

(a) (1878), 10 Ch. D. 294.

(r) (1886), 30 Ch. D. 150.

is) Kerly, op. ctf. ;
Terrell, Patents (8th ed. 1934); Copinger, Law of

Copyright (7th ed. 1936).
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§ 171.

Malicious
piosccution.

Hi^-tory

CHAPTER XXV.

ABUSE OF EEOAL PROCEDUSE (o)

§ 171. Malicious Prosecution (b).

The history of this tort takes us back to the old writ of

conspiracy which was in existence as early as Edward I’s

reign and was probably of statutory origin. It was aimed

against combinations to abuse legal procedure and it fell into

decay in the sixteenth century partly because of its narrow

limitation to abuse by two or more persons and partly because

the writ of maintenance supplanted it. Even then there was

room for another remedy, for maintenance, although it

applied to officious meddling in civil litigation, probably did

not extend to malicious institution of criminal proceedings (c).

This gap was filled by an action upon the case in the nature

of conspiracy. It was«not very accurately named, for it lay

against a single person as well as against those who acted in

combination. Its beginnings are somewhat obscure, but it

was coming into use in Elizabeth’s reign (d) and eventually

became known as the-" action for malicious prosecution. Its

progress was gradual, for it had to make its way between two

competing principles,—the freedom of action that every man
should have in bringing criminals to justice and the necessity

for checking lying accusations of innocent people. For some

time the Judges oscillated between apprehension of scaring

'off a just accuser and»fear of encouraging a false one; but

Savile v. Roberts (1698) (c) put the action on a firm basis

and indeed it is so much hedged about with restrictions and

the burden of proof upon the plaintiff is so heavy that no

honest prosecutor is ever likely to be deterred by it from

doing his duty. It is notable how rarely an action is brought

at all, much less a successful one, for this tort. Holt, C.J.,

() The law and its history are detailed in Winfield, History of Con-
spiracy and Abuse of Legal Procedure (1921), and Present Law of Abuse of

Legal Proceduie (1921). See, too, H. Stephen, Malicious Prosecution (1888).

() Winfield, Piesent Law, etc., Chap. VI.
(c) Wmfu’ld, Histoiy, etc., 136; Present Law, etc., 4—6.

(d) Coke thought Jerom v. Knight (1587), 1 Leon. 107, was the first

instance of it, but Fuller v.^Cook (1584), 3 Leon. 100, is earlier: Winfield,
History, etc,, 118 seq.

(e) 1 Ld. Eaym, 374.
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in Savile v. Roberts classified damages as of three kinds, any
one of which might ground this action ; malicious prosecution

might damage a man’s fame, or the safety of his person, or

the security of his property by reason of his expense in

repelling an unjust charge. The remedy thus rests upon the

three plinths upon which English law has been built—reputa-

tion, personal security and security of property.

The plaintiff must prove (1) that the defendant prosecuted

him ; and (2) that the prosecution ended in the plaintiff’s

favour
;
and (3) that the prosecution lacked reasonable and

probable cause ; and (4) that the defendant acted maliciously.

We can take these point by point.

§ 172. Prosecution.—

A

prosecutor has been described as

“ a man actively instrumental in putting the law in force ” (/).

This, of course, refers to criminal, not civil, proceedings.

But, even so, it is too wide, for it would include false

imprisonment, a tort which we have already sharply dis-

tinguished from malicious prosecution, (g); moreover, it is too

vague to be of much assistance. “ Active instrumentality ”

is easier to illustrate than to define. If I merely tell a police-

man that I have had a particular thing stolen from me and

that it was last seen in X’s possession, and the policeman with-

out any further instruction on my part makes inquiries and

arrests X, it is not I who have instituted the prosecution.

I certainly set a stone rolling, but it was a stone of suspicion

only (h). Similarly, if a man does no more than tell the story

of his loss to a judicial officer, such as a magistrate, leaving

him to determine whether the facts ,amount to a felony, he

does not maliciously procure the magistrate to issue his

w'arrant for arrest. Much less can perversion of such a story

by the clerk who frames the warrant into a charge of felony

if) Lopes, .T,, in Dauby v, Beardsky (1880), 43 L. T. 603. The American

Eestatement of Torts. § 654, gives a more exaol, test. In Mohammed Amin

V. danendra Kumar Bannerjce, [1917] A. C. 322, the Judicial Committee

held that in malicious prosecution the test is not whether ciiminal proceed-

inss have reached a stage at which they may be correctly described as a

“ moBcciition
'

’ ,
but whether they have leached a stage a,t which damage

to the plaintiff results. No English authority was cited for this meaning

of " prosecution ”, and, in the case itself, an Indian magisUate had taken

cogniLnee of tlie complaint by the defendant tl.a oflence l>ad been

committed by the plaintiff; and the Judicial Committee held that an action

for malicious prosecution would lie. It is diflicuit to see why the pioceed-

ings could not ” correctly he described as a pr,osecntion ,

(q) AnU, p. 223.

(k) Danby v. Beardsley (1880), 43 L. T. 603.

§§ 171 , 172 .

Easential-s.

(1) Prosecu-

tiOQ.
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§ 172 .

Binding over

to prosecute.

be imputed to the complainant (i). But where the story told

is known by the teller to be false, the Judicial Committee

have held in an Indian appeal that the teller is liable (k).

The peculiar frequency of such lying charges in India was a

special ground for this decision, but its general reasonableness

adds to its persuasive authority here. So, too, if A goes

before a magistrate and positively asserts (whether on oath

or not, and whether orally or in writing) that he suspects B
of having committed a crime, and the magistrate thereupon

issues a warrant for B’s arrest, A has commenced a prosecu-

tion, for he has done much more than give a mere narration

of facts from which the magistrate may or may not infer

that B has committed a crime (1).

When the magistrates have had a preliminary hearing of

a charge and have decided to send the case for trial to

Quarter Sessions or Assizes, they may bind over the accuser

to prosecute. As he cannot refuse to be bound over, can it

be said that he has instituted the prosecution ? No cate-

gorical answer to this ^s possible, for it depends on circum-

stances. If binding over is a natural consequence of the

accusation which any reasonable man would have foreseen,

then he has started the prosecution. Fitzjohn v. Mac-

kinder (m) was a strong illustration of this. M sued F for a

debt. F claimed a set-off in answer to which M produced his

ledger containing an acknowledgment signed (as M falsely

swore) by F. F denied the signature and alleged it to be a

forgery. The Judge, induced partly by M’s perjured state-

ment, partly by F’s conduct in Court which he regarded as

amounting to perjury, committed F for trial for perjury and

bound over M to prosecute. F was acquitted and he sued

M for malicious prosecution. The action was held to be

maintainable. M had set the law in motion because the act

of the Court in binding M over was a natural consequence

of M’s perjury, although his motive in committing it was to

get a debt paid and not to prosecute F for any crime (n).

(i) Cohen v. Morgan (1825), 6 D. & B. 9; Leigh v. Wehb (1800), 3 Esp.

164.

(k) Pandit Gaya Parshad Tewari v. Sardar Bhagat Singh (1908), 24

T. L. R 884.

(() Ehee v. Smith (1822), 1 D. & R. 97 ;
Davis v. Noah (1816), 1 Stark.

377', (1817), 6 M. & S. 29 (sub tit, Dauis v. Noake)\ Clarke v. Postan (1834),

6 C. &; P. 423; Dawson v. Vasandcau (1863), 11 W. R. 516.
(m) (1861), 9 0. B. (n.s.X 505.

(n) Winfield, Present Law, etc., 178—179. Other cases are Mittens v.

Foreman (1888), 58 L. J. Q. B. 40; Dubois v. Keats (1840), 11 Ad. & E. 329.



613Abuse of Legal Procedure

But in Browne v. Stradling (o), where Stradling had been § 112.

robbed while he was drunk, had merely staled that he had
lost his watch and was bound over to prosecute Browne who
had been given into custody by some third person, it was helcf

that Stradling was not the prosecutor for the purposes of

malicious prosecution. It was entirely against his will that

he had been bound over, and he would gladly have avoided

a share in proceedings which must have revealed his

discreditable condition at the time that he was robbed (p).

Some hundreds of petty offences are punishable on sum- Prosecution

mary conviction. In applying the law of malicious prosecu-

tion to these we must bear in mind the principles on which
the tort is founded. It is not committed unless it injures a

man’s reputation, or his personal freedom or his property.

Now accusation of some of these crimes certainly satisfies at

least one of these alternatives,—a blot upon the accused’s

reputation; e.g., prosecution of him for deliberately travelling

on a tram without having paid his fare ; and if the accusation •

is a false one and the other ingredients Of malicious prosecution

are present, he can recover damages (q)- But a considerable

number of petty offences convey no such moral stigma. In

Wiffen V. Bailey (r), Bailey, an inspector of nuisances,

instituted summary proceedings against Wiffen for not

complying with a notice to cleanse certain rooms in a house

which he occupied. The. complaint was dismissed and Wiffen

was awarded £5 5s. which represented his costs as between

party and party. He sued Bailey for malicious prosecution

and recovered £250 damages, but the Court of Appeal reversed

this decision. Such an accusation ndf more affected Wiffen’s

fair fame than a charge of keeping pigs in an improper place

or of letting a dog wander about unmuzzled. Nor was his

liberty of person endangered, for, although if the summons

had succeeded, a fine might have been imposed and on non-

payment of it a warrant of distress might have been issued

and, in default of goods to satisfy the distress, imprisonment

might have followed, yet the imprisonment would not have

been by virtue of the original proceedings. Nor had he

(o) (1836), 5 L. J. C. P. 29.5.

(p) For binding over witnesses, see Eager v. Dyott (1831), 5 C. & P. 4;

Clements v. Ohrlij (1848), 2 C. & K. 686; Weston v. Beeman (1867), 27

iq) Rayson v. South London Tramways Co., [1893] 2 Q. B. 304.

(r) [1915] 1 K. B. 600.
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(2) Favour-
able

termination.

suffered any pecuniary damage, for, although his costs as

between solicitor and client in defending the prosecution

exceeded the £5 5s. costs as between party and party, yet this

^•cess was not damage in the eye of the law (.»).

§ 173. Favourable termination of the prosecution.—The

plaintiff must show that the prosecution ended in his favour.

At one time the law was otherwise and it was immaterial what

had been the fate of the accusation (t). But this, to say the

least of it, was very cavalier treatment of trial by jury, and in

Parker v. Langley (w) it was laid down that no man could say

of a prosecution which was still depending that it was false

and malicious and that the plaintiff must show what had

become of the indictment. But if proceedings did end in his

favour, it is of no moment how they did so, whether by a

verdict of acquittal, or by discontinuance of the prosecution

by leave of the Court (a), or by quashing of the indictment

for a defect in it (b), or because the proceedings were corain

non judice (c), or by nonsuit (d). The effect of a nolle

prosequi (staying by the Attorney-General of proceedings on

an indictment) is open to question. An old case indicates that

it is not a sufficient ending of the prosecution because it still

leaves the accused liable to be indicted afresh on the same

charge (e). But this seems inconsistent with the broad

interpretation put upon “ favourable termination of the

prosecution ” which signifies, not that the accused has been

acquitted, but that he has not been convicted (/).

If the plaintiff is convicted of an offence similar to, but less

grave than, the offence with which the defendant charged

him, the defendant may still be liable for malicious prosecu-

(5 ) See, too, Byne v, Moore (1813), 5 Taunt, 187 ;
Freeman v. Arkell

(1823), 3 D. & R. 669. (t) Winheld, Prc-bcnt Law, etc., 182—183.

(u) (1713), 10 Mod. 143, 209.

(a) Watkins v. Lee (1839), 5 M. & W. 270.

(fa) Jones V. Gwynn (1712), 10 Mod. 148, 214.

(c) Atwood V. Monger (1653), Style 378.
(d) Goddard v. Smith (1701), 1 Salk. 21; 3 Salk. 245; 6 Mod. 261; 11

Mod. 56.

(c) Goddard v. Smith (last note).

(/) The question has been much litigated in America where the Restate-

ment of Toits, § 659, and the balance of the decisions are to the effect that

nolle prosequi is a sufficient, ending of the prosecution; 38 Corpus Juris,

444—445; so, loo, a decision of the Supreme Court of N.S.W. ; Gilchrist v.

Gardner (1891), 12 N. S. W. Law Rep. 184.
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tion of the graver offence if the plaintiff was not convicted
of that (g).

Conviction of the plaintiff makes the action inapplicable (h).

This rule is open to the criticism that if the conviction weri
due solely to the ingenuity of the malicious prosecutor in

influencing the tribunal, it is grossly unjust to the accused,

especially so where he cannot appeal against the conviction.

This was exactly what happened in Basebe v. Matthews (i),

but the Court unanimously held that the plaintiff had no

cause of action. Byles, .1., thought that if the rule were

otherwise every case would have to be retried on its merits,

and Montague Smith, J., feared that they would be turning

themselves into a Court of Appeal where the Legislature

allowed none. With deference, neither of these reasons is

satisfactory, for the burden of proof in malicious prosecution

is quite heavy enough to prevent convicted persons from

employing it profusely as an indirect method of appeal, and

although Basebe v. Matthews at present represents the law,

there are dicta of two masters of the Qommon Law which lend

some support to this criticism (k).

A reversal of the accused’s conviction by a higher tribunal

was held in Reynolds v. Kennedy (1) to make the action

inapplicable. The Court seems to have held that the original

condemnation showed that there was foundation for the

prosecution and that its reversal did not entitle them to infer

malice. But in Herniman v. Smith (rn), where the Court

of Criminal Appeal had quashed a conviction of Herniman

in the Court below and Herniman sued Smith for malicious

prosecution, no question seems to Jiave been raised either

in the Court of Appeal or in the House of Lords as to

the effect of upsetting a conviction on appeal. Herniman lost

his action on the ground that Smith at the time that he

prosecuted Herniman had, on all the facts then before him,

reasonable and probable cause for doing so. This appears to

(g) Boaler v. Holder (1887), 3 T. L, B. 546.

(h) Willins V. Fletcher (1611), 1 Biilst. 185.

(i) (1867), L. E. 2 C. P. 684.

(k) Lord Campbell, C.J., in Churchill v. Siggers (1854), 3 E. & B. at

p. 937; Willes, J., in Fitzjohn v. Mackinder (1660), 8 C. B. (n.s.) at p. 92.

However the reasoning in Basihi v. Matthews seems to have commended

itself to the G. A. in Bynoe v. Bank of England, [1902] 1 K. B. 467,

(l) (1748), 1 Wils. 232 (commented on in Sutton v. Johnstone (1786),

IT B. at p. 505). The opposite view might be inferred from Mellor v.

nnri'delev (ISSB, 2 Cr. & M. 675, but the point was not discussed.

(m) [1936] 2 A. E. E. 1377 (C. A.); [1938] A. C. 305 (H. L.).

§ 173 .

ConvictioD

procured
by fraud.
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,
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(3) Lack of

reasoaabla
cause.

be a much wiser way of treating the matter than to hold that,

if a man has once been convicted, then the isolated fact of the

conviction always shows that the prosecutor had reasonable

and probable cause; for in truth he may have had none

whatever and may have secured the conviction wholly

through his own fraud and perjury, and in such circumstances

it would be queer law if he were allowed to snatch at the fact

of conviction as giving him reasonable and probable cause

where he had none before (n).

Quashing of the conviction is, however, relevant to the

termination of the prosecution in the plaintiff’s favour, and,

if it were quashed on the ground of fraud or perjury of the

defendant, it might be evidence of malice.

§ 174. Lack of reasonable and probable cause.—There does

not appear to be any distinction between “ reasonable ” and

“ probable ”. The conjunction of these adjectives is a

heritage from the redundancies in which the old pleaders

delighted (o), and although it has been said that reasonable

cause is such as would operate on the mind of a discreet man

while probable cause is such as would operate on the mind

of a reasonable man (p), this does not help us much, for it is

difficult to picture a reasonable man who is not discreet. In

Hernirnan v. Smith, the Court of Appeal regarded it as settled

practice to ask the jury : (i) Did the defendant commence the

prosecution without any honest belief of the plaintiff’s guilt?

and (ii) Did he fail or neglect to take reasonable care to

inform himself of the true facts before commencing or pro-

ceeding with the prosecution? (q). In the same case, the

House of Lords defined reasonable and probable cause as “ an

honest belief in the guilt of the accused based upon a full

conviction, founded upon reasonable grounds, of the existence

of a state of circumstances, which, assuming them to be true,

would reasonably lead any ordinarily prudent and cautious

man placed in the position of the accuser, to the conclusion

(n) It was held in Delegal v. Highley (1837), 8 ISing. N. C. 950, 059

—

960, that facts which came to the knowledge of the prosecutor only after the

charge had been made could not be used by him HS evidence of reasonable

and probable cause.

(o) Winfield, Present Law, etc., 192.

(p) Tindal, C.J"., in Broad v. Ham (1839), 5 Bing. N. C. 722, 725.

(q) Greer, L.J., [1936] 2 A.. B. R. 1377, 1381, 1383. Cf, Cave, J., in

Ahrath v. N. E. Ry. (1883), li Q. B. L. 440, 442—443; his direction to the

jury was approved by the H. L. on appeal; (1886), H App, Caa. 247.
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that the person charged "was probably guilty of the crime

imputed ” (r).

In this connexion two peculiarities are noticeable. First,

the plaintiff is eompelled to undertake a task commonly®

supposed to be impossible—to prove a negative. Secondly,

while the facts are found by the jury, it is the Judge who
must decide whether they establish lack of reasonable and

probable cause. This splitting of a function which is usually

assigned to the jury is firmly established now, although some

half-hearted protest was made against it in the House of

Lords in 1870 (s).

It is obvious that no definite rule can be laid down for the

exercise of judicial discretion in determining this question.

If there is an honest belief that the accusation is true, then

even though the belief is mistaken, the charge may still be

reasonable and probable ft). Nor need the facts upon which

the prosecution was founded be sueh as would be admissible

as evidence to establish the guilt of the accused. “The'

distinction between facts to establish actual guilt and those

required to establish a bona iide belief in guilt should never

be lost sight of in considering such cases ” (w). But this

does not entitle a man, in making an ,accusation, to shut his

eyes to facts which would make any reasonable person infer

that the accused party’s conduct was not criminal. If I

insist on prosecuting you for stealing my watch which you

refuse to give up because you openly claim a lien on it for

repairs which you have done to it, I act without reasonable

and probable cause. “ An assertien of right is not a

felony ” (a). If the prosecutor were mistaken, not as to

facts, but as to law, he acts with reasonable and probable

cause if the law upon the point be intricate or uncertain (6).

So, too, if he acts in good faith upon an erroneous opinion of

(t) [1938] A. C, 305, 316 (W. Cases, 285—286).

(s) Linter v. Pernpnan (1870), L. B. 4 H. L. 521. „ ,

(t) Hicks V. Faulkner (1878), 8 Q. B. D. 167; Brad.5liow Watetlow

i Sons. Ltd.. [1915] 3 K. B. 527.

(u) Hicks V. Faulkner (1878), 8 Q. B. D. 167, 173.

la) Hnntlev v. Simson (1857), 2 H. & N. 600 , 604; James v. Phelps

(1840), 11 A. Ic E. 483. For the eiiect of new facts coming to the accuser’s

knowledge after the prosecution has started, see Winfield, Present Law,

etc 194—195
lb) 'Phillips V. Naylor (1859), 4 H, & N. 565, 568, is preferable on this

point to the sweeping dictum of Bramwoll, B., in Johnson v. Emerson

(1871), L. E. 6 Ex. 329, 365.

§ 174.

Punctioa
of Judge.
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§§ 114. 178.

(4) Malice.

counsel as to the probability of the accused’s guilt, provided

the facts were fairly laid before counsel (c).

If there be several charges in an indictment, the rule as

to reasonable and probable cause applies to all of them (d).

§ 175. Malice .—Judicial attempts to define malice have

not been completely successful. “ Some other motive than

a desire to bring to justice a person whom he [the accuser]

honestly believes to be guilty ” (e) seems to overlook the

fact that motives are often mixed. Moreover, anger is not

malice ; indeed, it is one of the motives on which the law

relies in order to secure the prosecution of criminals (/), and

yet anger is much more akin to revenge than to any desire

to uphold the law. Perhaps we are nearer the mark if we

suggest that malice exists unless the predominant wish of the

accuser is to vindicate the law (g). The question of its

existence is one for the jury (h) and the burden of proving

it is on the plaintifi (i).

Examples of malic^ are concocting a charge against a

person of being a rogue and vagabond in order to make his

children chargeable on the parish (/c), or prosecuting a person

for theft, not because you believe him to be guilty, but in

order to deter other pet>ple from committing depredations on

your property (1).

At one time malice was not always kept distinct from

lack of reasonable and probable cause (m), but a cogent reason

for separating them is that, however spiteful an accusation

may be, the personal feelings of the accuser are really irrele-

vant to its probable trqjh. The probability or improbability

of X having stolen my purse remains the same however much

(c) Bayley, J., in Bavenga v. Macintosh (1824J, 2 B. & C. 693, 697;

Hewlett V. Cruchley (1813), 5 Taunt. 277; Abrath v. N. E. Rij. (1883), 11

Q. B. D. 440, 454—455; (1886), 11 App. Gas. 247, 249 (W. Gabes, 283);

Bradshaw v. WaterJow d- Sons., Ltd., [1915] 3 K. B. 527.

(d) Reed v. Taylor (1812), 4 Taunt. 616. In Delisser v. Towne (1841),

1 Q. B. 333, 339 n., Lord Denman, G.J., thought that Johnstone v. Sutton

(1786), 1 T. R. 493, conflicted with Reed v. Taylor, but he declined to give

any opinion on the doctrine of either.

(e) Cave, J., in Brown v. Hawkes, [1891] 2 Q. B. 718, 723.

(/) [1891] 2 Q. B. 722.

ig) Cf. H. Stephen, Malicious Prosecution (1888), 37.

(h) Mitchell V. Jenkins (1833), 5 B. & Ad. 588; Hicks v. Faulkner (1878),

8 Q. B. D. 167, 175.
(t) Abrath v. N. E. Ry. (1886), 11 App. Gas. 247 (W. Cases, 283).
(k) Heath v. Heape (1856), 1 H, & N. 478.
(l) Ste-oens v. Midland Counties Ry. (1854), 10 Ex. 352, 356.
(m) Winfield, Present Law, etc., 189.
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I may dislike X. And it has long been law that malice and
lack of reasonable and probable cause must be separately

proved. Malice may, however, be inferred from want of

probable cause, but it does not follow that malice alone will

always suffice to establish it (n),

§ 176. Malicious civil proceedings.

Historically, there was no reason why the old action upon
the case for conspiracy should not be extended to malicious

civil proceedings as well as to malicious criminal proceed-

ings (o), and it was in fact held to apply (inter alia) to

malicious procurement of excommunication by an ecclesiastical

Court (p), to bringing a second writ of fi. fa. against a man
when one had already been obtained (q) and perhaps to

malicious arrest of a ship (r). In more modern times it has been

laid down that it is available whenever the civil proceedings

attack a man’s credit in scandalous fashion; e.g., malicious

bankruptcy proceedings against him, or malicious winding up

proceedings against a company (s); ^nd the same requisites

must be satisfied as in the action for malicious prosecution.

But does the law go still farther and make the malicious

institution of any civil proceeding actionable.^ There is no

historical reason why it should not, and it would seem curious

to say that a man shall have an action for maliciously taking

bankruptcy proceedings against him, but not for maliciously

suing him for some scandalous tort like seduction or deceit.

However, there is no reported decision in favour of any such

general proposition. In Corbett v. Burge (t) a debtor who

had been sued for a debt which hg had already paid was

unsuccessful in an action against the creditor for maliciously

causing judgment to be entered against him, because he could

not prove any malice on the part of the creditor ;
but it is

impossible to make out from the report of the case whether he

would have been successful if he had proved malice. Apart

(71) Brown V. Hawkes, [1891] 2 Q. B. 726; Johnstone v. Sutton (1786),

1 T. E. 544, 545; Mitchell v. Jenkins (1633), 5 B. & Ad. 588.

(0 )
Winfield, Present Law, etc., 199, 202.

(p) hocking v. Matthews (1670), 1 Vent. 86; Gray v. Dight (1677), 2

Show. 144. C£. Fisher v. Bristow (1779), 1 Doug. 216.

(g) Waterer v. Freeman (1617), Hob. 205 , 266.

(r) The Walter D. Wallet, [1893] P. 202. See other cases m Eoscoe,

Admiralty Practice (5th ed. 1931), 267.

(s) Quartz Hill Gold Mining Co. v. Eyre, (1883), 11 Q. B. D. 674, 683,

689; Brown v. Chapman (1762), 1 W. BI. 427.

(t) (1932), 48 T. L. B. 626.

§§ 17S, 176,

Malicious
civil

proceedings.
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§§ 176—178.

Malicious
process.

Maintenance
and
champerty.

from this case, it has been urged against the general proposi-

tion, first, that the person maliciously sued is adequately

compensated by successfully defending the action—which is

patently false—and, secondly, that litigation must end some-

where—which is true aa a fact but unconvincing as an

argument, for litigation should end only where common
justice has been done or at least attempted (u). However, the

Legislature has interfered in outrageous cases of this sort, for

litigious monomaniacs can be muzzled under the Supreme

Court of Judicature (Consolidation) Act, 1925 (a).

§ 177. Malicious process.

This signifies, not so much abuse of litigation as abuse of

some executive action in connexion with it. Thus an action

will lie for maliciously causing the arrest of another person on

civil process. Under the old system of procedure an action

usually began with the technical arrest of the defendant.

Abolition of such arrest has cut most of the ground from under

this remedy, but it is stjjl conceivable in a case where, under

the Debtors Act, 1869 (b), the imprisonment of a debtor has

been maliciously procured by his creditor on a false allegation

that he is about to abscond. Another example of malicious

process is procuring the "issue of a search warrant for goods (c).

§ 178. Maintenance and Champerty (d).

“ Maintenance is ichere any man gives or delivers to another

that is plaintiff or defendant in any action any sum of money

or other thing, to maintain his plea, or takes great pains for

him when he hath nothiitg thereimth to do ”
(e). Champerty

(u) The rules in the American Hestatement of Torts, §§ 674—675, are

more satisfactory than our law.

(a) 15 & 16 Geo. 5, c. 49, s. 51, repealing an(i virtually re-enacting the

Vexatious Actions Act, 1896 (59 & 60 Vict. c. 52). The legislation was
needed, for in lie Chaffers (1897), 45 W. E. 365, a person had within five

years brought forty-eight civil actions against the Speaker of the House of

Commons, the Aichbisbop of Canterbury, the Lord Chancellor and others.

Forty-seven of them were unsuccessful.

(b) 32 & 33 Vict. c. 62, s. 6.

(c) Winfield, Present Law, etc., 203.

(d) The history of the law relating to them is treated in Winfield, History
of Conspiiacy, etc., 131—160; and the present law in Winfield, Present Law
of Abuse of Legal Proceduie, 1—93; Bodkin, Maintenance and Champerty
(1935). See, too, Professor Max Eadin in 24 California Law Beview (1935),

48—78.
(e) .Termes de la Ley; appwived by Loid Coleridge, C.J., in Bradlangh v.

Nevdegate (1883), 11 Q. B. D. 1, 5. So, too, Anderson v. Radclifje (1858),
E. B. & E, 806, 825; James v. Ken (1889), 40 Ch. D. 449, 458; Neville v.
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is “ the unlawful maintenance of a suit in consideration of some § 178 .

bargain to have part of the thing in dispute, or some profit

out of it
”

(/).

Champerty is thus a species of maintenance, and -whatever History,

be the historical accuracy of this view it is now firmly rooted

in our law. Both were criminal offences at Common Law
and, owing to their prevalence, the Common Law had to be

fortified by statutes. There was also an action for main-

tenance at Common Law. The remedies were thus abundant

but, until Tudor times, very ineffective. No branch of the

law depended more for its efficacy on the uprightness of those

who were called upon to enforce it, and unfortunately they

were the worst offenders from the highest to the lowest, from

the King to the lying “ sumpnour ” of Chaucer’s time who for

blackmailing purposes falsely accused people of fornication

before the ecclesiastical Courts. The Star Chamber succeeded

in suppressing maintenance in its worst form and it survived

rather as a pettifogging mode of swindling or annoying a-

neighbour than as an emblem of ba^’onial power and royal

weakness. Cases of it are not very common nowadays. It

differs from malicious prosecution in that it applies only to

interference with civil proceedings ; it is not maintenance to

interfere officiously in criminal procee*dings, although it may
possibly be malicious prosecution (g).

As to what constitutes interference, it is probable that Interference,

something more than a mere promise to maintain is necessary

;

such an agreement may well be unlawful as a contract, but it

is questionable whether it is the tort of maintenance (h)

;

however, it seems fairly certain that it is the tort of con-

spiracy (i). Giving or lending money, or bearing the whole

London Express Newspaper, Ltd., [1019] A. C. 368, 390, 402 CW. Gases,

286), There is some doubt whether " action " is not too narrow. Winfieid,

Present Law, etc., 4—10.

(/) 1 Hawk. P. C., Chap. 84, sect. 1. F. N, B. 172 A is materially the

saiiic.

( 3 )
Grant v. Thompson (1895), 72 L. T. 264. Cf. Winfield, Present

Law, etc,, 4—10, for the kinds of civil piocecdings in w'hich maintenance is

possible. . , , . ,

(?i) Flight V. Leman (1843), 4 Q. B. 883, indicates that it is not, but

there are obiter dicta of Lord Coleridge, C.J., in Bradlaugh v. Newdegate

(1888) 11 Q. B. D. 1, 8, and Lord Atkinson in Neville v. London Express

Newspaper, Lid., [1919] A. C. 368 ,
404, the other way. Cf. Winfield,

U) Dicta of Viscount Simon, L C., and Ijord Wright in Crojier Hand-

Woven Harris Tweed Co., Lid. v. Veitch, [1942] A C 435, 447, 478.

Maule, J.’s, obiter dictum to the contrary in Ftvaz v..Ntclio!ls (1846), 2 C. B,
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§§ 178 , 179 .

Parties,

Not action-

able per se.

Defences.

or part of the expense of an action is the most natural form

of maintenance, but saving a litigant from expenses which he

might otherwise incur is equally objectionable (k).

,
It is immaterial whether it is the plaintiff or the defendant

to whom assistance is given, or whether the action maintained

was successful or unsuccessful (/). If X maintains Y in Y’s

action against Z, X commits maintenance whether Y wins or

loses his action. If it be asked, “ What injustice is done to

Z if the Comt holds him liable to Y in any event?” the

answer is that Y may possibly have won his action, not on its

real merits, but on a highly technical point of law, or through

a perverse verdict, or a judicial misdirection, or an incomplete

forensic argument. In other words, Z might have had justice

according to law, but not justice.

Maintenance is not actionable per se : Neville v. London

Express Newspaper, Ltd. (II). The plaintiff must prove special

damage. If he lost the action maintained, it is something

of a puzzle to discover what special damage he can prove.

Suppose that A sues B for an alleged debt and that M
maintains B in defending the action. Suppose that A loses

the action and sues M for maintenance. What special damage

can A prove? Not the debt he claimed from B, for ea: vi

termini B never owed it; nor the costs payable to B, for they

presumably followed the event in the action, A v. B; nor his

own costs, for they were incurred in prosecuting a claim which

had no legal existence; nor any possible increase of his costs

owing to M’s interference, for the House of Lords declined in

Neville’s Case to regard them as sufficient damage (m).

§ 179, Defences.—IVfaintenance is officious meddling, but

what is “ officious ” ? The vagueness of this word has

probably saved maintenance from total disappearance in the

modern law. Most of the mediaeval litigation centred on the

001, 510—511, was unsupported by any analysis on his part of the authorities

cited by counsel on this point.

(Jc) 1 Hawk. P. C., Chap. 83, sects. 4—5.

(1) Neville V. London Express Newspaper, Ltd., [1919] A. C. 368 (W.
Cases, 286).

ill) [1919] A. C. 380.

(w) [1919] A. C. 380. Upon this point there was no difTerence of opinion

among the noble and learned Lords. In Weld-Bhmdell v. Stephens, [1920]
A. C. 956, 968—969, 970, Viscount Finlay, who was L.C. in Neville's Case,

suggested two hypoihetical examples in which the plaintiff might be able

to prove special damage even^if he had been unsuccessful in the maintained
proceedings; but his judicial brethren did not assent to his examples. Cf.

W. Cases, 291—292.
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meaning ot the adjective and judicial interpretation of it has
undergone a revulsion. In Henry Vi’s reign it looks as if the
law presumed that any one committed maintenance who
helped a litigant in any way. In our own times this is np
longer so, and the Courts for more than a century and a half

have so enlarged the limited exceptions of the old law that a

plaintiff in an action of maintenance has much less prospect
of success (n). The defences at the present day are many and
the following fist is probably not exhaustive. No general prin-

ciple underlies them and some of them are so destitute of

modern authority that it is impossible to be sure how far they
still exist. Such are kinship, contingent or reversionary interest

in the subject of the litigation, the relationship of master and
servant, friendship and courtesy (o). The most likely way in

which the Courts would treat ttfese would be to take into

account all the circumstances of the case in preference either to

relying on decisions which have often little relation to the

England of to-day, or to snatching blindly at catchwords like

” kinship ”, “ master and servant ”, ” friendship ”, without'

further investigation of what they convey. Other defences on

which there is more recent authority deserve more notice.

(1) Professional legal assistance.—Coun.se! and solicitors of

course are exempt virtuie officii, but> they may be liable if

they go beyond what the law regards as professional assistance.

The matter is one of great importance to solicitors in connexion

with undertaking litigation on behalf of impecunious clients.

They are perfectly entitled to do this if they take pains to

discover whether there is a proper cause of action. No doubt

the action in such circumstances is ifpecuiative in the sense

that unless the costs of it can be got out of the other party,

the solicitor will get none ; but that is legitimate, for often

a poor man could not get professional assistance otherwise.

What is objectionable and unlawful is taking up the case of a

poor client irrespective of any probability of success in it and

merely in the hope of getting the other party to compromise

(n) See dicta in the following passages as to the changed view of the law :

Bullor, J., in Master v. Miliar (1791), i T. K. at p. 340; Best, G.J., in

IVilliams V. Prolkcroe (1829), 3 Y. & .1. at p. 135, and 2 11. & P, at p. 786;

Lord Abingcr, C.B., in Findon v. Paiker (1843), 11 M. & W. at pp. 679, 682:

Lord Coleridge, C.J., m Bradlaugh v. Newdegate (1883), 11 Q. B. D. at

p. 14; Cozens-Hardy, M.B., m British Cash, etc., Ltd. v. Lamson & Go.,

Ltd., [1908] 1 K. B. at p. 1012; Viscount Hajdane in Neville's Case, [1919]

A. C. at p. 389; Lord Shaw of Dunfermline* ibid, 414.

(o) Winfield, op. cit., 28—44.

§ 179 ,

(1) Profes-
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§ 179.

(2) Poverty*

(3) Assign-

ment of

chases in

action.

(4) Interest.

the. action, and it is only the facts of each particular case

that will settle under which category it falls. In Wiggins v.

Lavy (p), the solicitor agreed with two poor people, X and

y, who had been injured in an accident cause'd by Z, to assist

them in suing Z. X and Y were to pay no costs, but ten per

cent, of any damages recovered were to be retained by the

solicitor. He threatened Z with proceedings, but did not

commence them until eleven months later, nor had he kept any

accounts of similar transactions in which he had previously

engaged. The Court of Appeal held that these facts showed

that he had committed maintenance, but they gave judgment

for him on the ground that Z had not proved any special

damage (q).

(2) Assistance to the poor.—This is a well-recognised

defence, for if the law were otherwise, a poor man, in view of

the expense of litigation, would be compelled to endure many
injuries rather than spend time and money on an arguable

case (r). It is quite possible, however, to abuse this defence

and, in that event, an,, action for maintenance will lie ;
as

where a pauper was made a mere pawn for the purpose

of litigation (s).

(3) Assignment of choses in action.—This defence is cog-

nate to the law of contfact rather than to tort (t).

(4) Interest .—The looseness of this vague general exception

has been useful to the Courts in helping them to mould

the older law of maintenance to the needs of the modem
community

;
but it also makes it difficult to say where interest

ends and ofRciousness begins.
t

Whenever persons claim a common interest in the same

property by the same title, they may lawfully maintain each

other (u). Again, common commercial interest may be

ip) (1928), 44 T. Ij. E. 721.

(5) For fuller details, see Cordery, Solicitors (4tli ed. 1935), 341. Note,

also, that a policy of insuranco taken out by a solicitor against loss arising

from his prolessional mistakes is illegal in so far as it purports to cover loss

from a champertous agreement, even though he did not leahse that the

agreemeni was champertous when he made it: Haseldine v. Hosken, [1933]
1 K. B. 822.

(r) Harris v. Brisco (1886), 17 Q. B. D. 504; Holden v. Thompson, [1907]
2 K. B. 489

(s) Pechell v. Watson (1841), 8 If. & W. G91.
(t; It is fully considcicd in 'Winfield, op. cit., 44—69.

(u) 1 Hawk. P. C ,
Chap.. 83, sect. 18; Wild v. Hobson (1813), 2 Ves.

& B. 105, 112—113; Hawkins, J., in Alabaster v. Harness, [1894] 2 Q. B.

897, 902.
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protected in this way. In British Cash ^ Parcel Conveyors,
Ltd. V. Lamson Service, Ltd. (a), A and B were rival manu-
facturers of an apparatus for carrying cash from one part of

business premises to another. B obtained contracts for the

hire of his apparatus from three persons already under

contracts to use A’s apparatus; and B agreed to indemnify

them against any claim by A for breach of contract against

them. Two of these persons had formerly dealt with B,

and the third had contracted with A under the impression

that he was B. A recovered damages for breach of contract

against all these three persons. B paid their damages and
costs under the indemnity. A sued B for maintenance. B
was held not liable because he had acted in legitimate defence

of his business interests.

Whether common interest includes assistance in litigation

given from a sense of public duty is a debatable matter.

Bradlaugh v. Netvdegate (b) shows that mere zeal for the

observance of the law will not justify maintenance. Brad-

laugh had rendered himself liable tc^ statutory penalties for

not taking the oath required of members of Parliament.

Newdegate maintained X in suing Bradlaugh for these

penalties. The action was unsuccessful and Bradlaugh then

sued Newdegate for maintenance. It was held to be no

defence that Newdegate ’s conduct had been prompted by

the interest which all the Queen’s subjects have in seeing

that the law of the land is respected, and the enactments of

every Act of Parliament are obeyed ” (c). In Neville v.

London Express Newspaper, Ltd. (d) the defendants in their

newspaper had exposed the plai»tiff’s fraud and had

successfully maintained the victims of his fraud in actions

against the plaintifi to recover the property of which he had

swindled them. When sued by the plaintiff for maintenance,

the defendants pleaded inter alia that they had acted on

grounds of public duty. The case, in its passage up to and

including the House of Lords, was decided on other grounds

and no opinion was expressed on this plea except by Lord

Haldane, one of the dissentient law lords, who thought that

the defendants’ conduct was a piece of journalistic enterprise,

(o) [1908] 1 K. B. 1006.

(b) (1883), 11 Q. B, B. 1.

(c) 11 Q. B. D. 13.

id) [1919] A. C. 368 (W. Cases, 286).

§ 179.

W.T. 40
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§ 179. not disclosing any interest recognised by law. Upon the

facts it may possibly have been so, but one can imagine cases

in which the Courts might take another view and their

tendency is towards widening the defence of “ interest

Nor is there anything in either of the cases just narrated which

denies the possibility of public duty being in some circum-

stances a defence.

A purely personal or sentimental interest is no defence.

Alabaster v. Harness (e) is a leading case on this. Harness

was interested in the sale of electrical appliances for the cure

of disease. He employed T, an expert, to report on them.

T reported favourably. The plaintiffs, who were newspaper

proprietors, strongly criticised T’s report, the appliances, T’s

expert qualifications and his conduct and that of Harness in

connexion with the whole “transaction. T sued the plaintiffs

for libel at the instigation of Harness, who supplied the

money for the action. T lost the action. The plaintiffs then

sued Harness for maintenance. The Court of Appeal held

•that the action lay because Harness had no common interest

with T in the action libel. It was true that that action

might have incidentally affected Harness, but' in it his

character and conduct could be neither judicially condemned

nor justified. His interest in the result of it was sentimental,

not legal.

(e) [1895] 1 Q. B. 339; followed in Oram v. Hutt, [1914] 1 Ch. 98.
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CHAPTER XXVI

MISCELLANEOUS AND DOUBTFUL TORTS

§ 180. This chapter is concerned with three different types

of injuries. First, there are some wrongs which are certainly

torts, but the details of which are rather outside the seope

of an elementary book on that topic; these may be styled

“ miscellaneous torts ”. Secondly, there are other injuries

which are no doubt unlawful wrongs of some sort, but of

which we cannot say with certainty that they are torts

;

these may be called “ doubtful forts ”. Thirdly, there are

some injuries which, if they be unlawful, are torts, but it is

doubtful whether they are unlawful at all ; these we can call

“ doubtful wrongs ”.

§ 181. Miscellaneous torts.

The most conspicuous of these is unlawful interference

with a franchise. A franchise is a royal privilege, or branch

of the King’s prerogative, subsisting in the hands of a sub-

ject (a). The forms of it are innumerable, but common
examples are the franchise of a number of persons to be incor-

porated and subsist as a body politic, and franchises to have

waifs, wrecks, estrays, treasure trove, royal fish, to hold

markets and fairs, to take tolls for bridges and ferries (6).

In another sense, “ franchise ” signifies the right to vote

at a parliamentary or municipal election. In the famous

case of Ashby v. White (c), a returning officer was held liable

in damages for wrongfully refusing to take the plaintiff’s vote

at a parliamentary election (d).

Usurpation of a public office or interference with the

discharge of it is a tort against the person rightly entitled to

it. The remedy in tort seems to have been almost forgotten

(a) Blackstone, Comm, li, 37.

(b) Details arc given m Clerk & Lindsell, Torts, Chap. XXIII.

(c) (1703)7 2 Ld. Eaym. 938; 1 Bro. Pari. Cas. 62. The best account

of the case for students’ purposes is in 1 Smith’s Leading Cases (13th ed.

1929), 253.

(d) Tozer v. Child (1857), 7 E. & B. 377, carries the same point as to

municipal elections.

§§ 180 , 181 .

Scope of

chapter.
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181
,
182 .

Doubtful
torts.

Abuse of

quasi-judicial

powers.

in modern legal literature (e) and the last reported English

decision on it goes back to 1808 (/). The chief reason for its

decline was the greater popularity of the quasi-contractual

.»ction for money had and received (g). The chief characteris-

tics of a “ public office ” (apart from any statutory definition)

are that it is a post the occupation of which involves the

discharge of duties towards the community or some section

of it, whether the occupier of the post is or is not remun-

erated (h). It is not clear from the authorities whether the

defendant can successfully plead an honest but mistaken belief

as to his rights, in usurping or interfering with the office (i).

Damages are probably not limited to the amount of the fees

that would have been received but for the usurpation (k).

§ 182. Doubtful torts.

Some unlawful wrongs defy classification and it is difficult

even to ascertain what their names are ; as to others, it is

uncertain whether they are torts, e.g., the wrongs considered

in this section. This naed not upset any one acquainted with

the history of the law of tort. In the family of torts there

are well-known torts which were named almost as soon as

they were born, c.s., trespass. There are also such as have

acquired names somewffiat later, e.g., malicious prosecution.

Finally, there are some whose parentage is so dubious that

they not only lack concise names but are in peril of being

thrust out of the family as bastard intruders.

One of these doubtful torts—maliciously causing the

retirement of a naval officer—has already been noticed (/).

Another which deserve# fuller mention is

Abuse of quasi-judicial powers.—In many societies

authority is given to certain of the members to exercise over

(e) Its history and the curruat taw aio developed in oti L. Q, K. (1940),

463-^78.

(/) Garrett v, Smallpage, 9 East 330. A later Irish decision is Lawlor
V. Alton (1873), 9 Ir, R. C. L. 160.

ig) First applied for this purpose in Woodward v. Aston (1676), 2 Mod.

95, and not much used (if at all) since 1872. Other remedies are informa-

tion in the nature of quo warranto, mandamus, injunction, action for a

declaration. They, loo, are not now of common occurrence, perhaps hecause

usurpation of public office has become less easy and profitable than in time

past; 56 L. Q. E. 478.

[h] 56 L. Q. R. 464-^65.
(i) Ibid. 468—469. It is a defence according to the American Restate-

ment of Torts, § 865. ,
(k) 56 L. Q. R. 469—470.
(l) Fraser v. Balfour (1918), 87 L. J. K. B. 1116; ante, p. 16.
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the members at large a jurisdiction resembling that of an

inferior Court of justice; e.g., the General Medical Council

over practitioners, the Stock Exchange Committee over stock-

brokers, the Inns of Court over barristers, the Law Society

over solicitors, or any committee of a club over its members.

Persons entrusted with these quasi-judicial powers act unlaw-

fully if, in expelling or otherwise penalising a member, they

fail to observe the terms of any particular statute, contract

or agreement affecting their relationship with him
;

or,

supposing that the instrument creating the society is silent

upon the point, if they fail to observe the rules of natural

justice. “ Natural justice ”, as Lord Wright observed in his

analysis of the term in General Medical Council v. Spack-

man (m), “ seems to be used in contrast with any formal or

technical rule of law or procedure.” The most important

application of it to quasi-judicial functions is that a man
must not be removed from office or membership, or other-

wise dealt with to his disadvantage, without having fair and,

sufficient notice of the charge against him and being given

an opportunity of defending himself (n).

If these conditions are fulfilled, the law Courts will not

interfere even if they think that the decision of the quasi-

judicial body was wrong; if they ‘are not fulfilled, the

proceedings will be declared void and the member will be

reinstated and maintained in his rights until the matter has

been treated in regular fashion (o). The Courts say in effect

:

“ We shall insist on your observance of your own rules or,

if you have none, on the rules of natural justice, but beyond

that we shall not go, even if we think that you have made

an honest blunder in the application of them. And even if

you act dishonestly in such application, or ignore the rules,

we are not going to substitute ourselves for you. All that we

shall do is to put the injured party back in his original position

and leave it to you to exercise your quasi-judicial functions

properly.” The law could scarcely do otherwise, for if the

Courts usurped these functions they would really be making

themselves eai officio members of every elub committee in

(m) [1943] A. C. 627, 640—645. Another good analysis is that of

Maugham, f., in Maclean v. WorJeers' Union, [1929] Ch. 602.

(n) “Even God himself’’, said Fortescue, J., in Dr. Bentley’s Case,
“ did not pass sentence upon Adam before was called upon to make his

defence’’: Campbell, Lives of the Chief Justices (1849), ii, 185.

(o) Ftsher v. Keane (1878), 11 Ch. L. 363.

§ 182 .
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§ 182 .

Is it really

s tort?

England. Moreover, there must always be wide differences

between the modes of inquiry employed by domestic tribunals

and the methods of trial in the law Courts. Usually counsel

(Jo not appear before the domestic tribunal, it cannot

administer an oath or compel the parties or witnesses to

attend, it is bound by no rules of evidence and it may even

be composed of witnesses of the very facts which it is

investigating (p).

It is possible for the rules of natural justice to be excluded

in whole or in part by the statute, contract or agreement

affecting the society. Thus, when Dr. Hayman was dismissed

from the headmastership of Rugby School in 1873 by the

governors, without being given an express opportunity of

defending himself, it was •held that the regulations under

which they had proceeded entitled them to take this course

provided they acted (as they did) fairly and honestly in

exercising their discretion (q); and in Russell v. Russell (r)

partnership articles were so drawn as to give one partner an

absolute power to expel* the other from the partnership, and

the Court held that however capricious the motives for

expulsion might be, the aggrieved partner had no remedy (s).

Is abuse of quasi-judicial powers really a tort at all? In

practically all the cases that have occurred the rights of the

plaintiff depended on a contract or agreement whereby he

became a member of the society, and breach of either of

these would not necessarily be also a tort. Weinberger v.

Inglis (t) might at first sight be regarded as a case where the

duty towards the plaintiff was independent of contract or

agreement. He was a member of the Stock Exchange and his

grievance was that at the annual election of members he was

not re-elected, although normally every member on his first

election has a well-founded expectation that he will be re-

elected to that body. But the House of Lords, as a whole,

left it open whether the committee owed any duty at all

to a member seeking re-election and even the noble and

(p) Maclean v. Workers' Union, [1929] Ch. 602, 623—626. See, too,^

General Council of Medical Education v. Spac kinan, [194.3] A. C. 627.
'

(?) Hayman v. Governors of Rugby School (1874), L. E. 18 Eq. 28.

(r) (1880), 14 Ch. D. 471. - i

(s) There is a wealth ol authority on the topic. Most of the cases are
pefeiTcd to lu 26 Eaws ol England (Halsbuiy, 2nd ed.), §§ 604—606. Clubs

,

,are treated m monographs by Wertheimer, Daly and Sioan,
'

(t) [1919] A. C. 606.
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learned lords who thought that any duty did exist do not

appear to have based it on tort. Moreover, an essential

feature of an action in tort is that damages should be claim-

able, and no case has been discovered of abuse of quasi*

judicial functions in which damages have been successfully

claimed as for a tort. They have been awarded for abuse

of quasi-judicial functions by the committee of a “ pro-

prietary ” club (one in which the members have no proprietary

interest in the real or personal property of the club)
; but there

the functions of the committee depend on contract or agree-

ment (u).

§ 183. Doubtful wrongs.

The most important of these is

Infringement of privacy (a).—This may be described as

unauthorised interference with another person’s seclusion of

himself, his family or his property from the public.—So far as

it refers to seclusion of oneself (as distinct from one’s’

property), it differs from defamation m two respects. It does

not necessarily affect a person’s reputation as that word is

understood in the law of libel and slander; and it need not

be a “ statement ” of any sort, e.g., .jtaring in the window of

a private house.

(1) Privacy of property.—This is fairly well protected by

the law, but the infringement of it is not an independent tort

but a species of one or other of various torts, well known
under other names. Thus infringement of copyright, patents,

designs, trade-marks and trade-naryes is adequately dealt

with by the law relating to those topics. As to privacy of

land, where there is actual entry upon it we have seen in

discussing loitering on the highway that the law of trespass

almost, but not entirely, covers the ground (h). Where there

is no entry on the land, the law of nuisance to some extent

(it) 4 Laws of England (Halsbnry, 2nd ed.), § 913, note (o), states that,

although there is no direct authority on the point, yet on principle an action

for damages should be available to a member of a non-proprietary club (by

far the commonest kind of club), although damages might be difficult to

assess.

(o) For Anglo-American law, see 47 L. Q. R. (1931), 23—42; and for

Continental^aw, Professor Gutteridge and Professor Walton, ibid. 203—228.

The American authorities down to 1932 are collected in Graham v. Baltimore

Post Go. (Baltimore Daily Record, Nov. 9, 1932); see, too. Restatement of

Torts, § 807.

{!)) Ante, § 92

§§ 182, 183.
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§ 183. secures privacy. An unreasonable amount of noise is an

actionable nuisance, but cheaper and more expeditious

remedies are usually provided by borough by-laws to repress

tie itinerant organ-grinder or the raucous newsboy (c).

Where there is anything like watching or besetting a house,

it is submitted that this also constitutes a nuisance (d). It

may be that this would also extend to maliciously ringing up
a person on the telephone 200 times a day (e).

For one form of infringement, however, there is no redress.

Neither at law nor in equity will a Court prevent a landowner

from opening new windows which command a view of his

neighbour’s premises (/). At one time there were traces of a

difierent doctrine (g), but the modern rule was clinched by
the House of Lords in Tapling v. Jones (1865), (h). It may
create hardship in some cases, but in a densely populated

country like England, the privacy of a man’s landed property

must give way to the building activities of his neighbours (t).

' (c) Kruse v. Johnson, [1898] 2 Q. B. 91; Jnnes v. Newman, [1894] 2

Q. B. 292. See, too, Stono’^ Justices' Manual, sub tit. "Bye-Laws".
(d) Lyons £ Sons v. Wtlkins, [1899] 1 Cb. 265; the principle of the

decision stands, although subsequent legislation may have modified it with
respect to trade unions. The anonymous case of the Baiham dentist referred

to in Kenny, Select Cnees on Torts (5th ed. 1928), 367, seems to be the

other way, but as narrated there it is of no authority. A neighbour
arranged mirrors in his owB house so that he could sec what passed in

the study and opeiating-room of the dentist, who was held to have no
legal remedy for the annoyance and indignity to which he was subjected.

"Peeping Toms” of this sort can be bound over to be of good behaviour

under 34 Edn. 3, c. 1 (1360—1361). Eavesdropping can be repressed under
the same statute, and it is also a public nuisance: Bussell, Crimes (9th cd.),

1336; see 85 Law Journal (1938), 408.

(e) Times Newspaper, June 3, 1938; the injured party took no legal

proceedings, but the P.O. secuied a conviction (or the oBence of obstructing

the course of their business • see Post Office (Amendment) Act, 1935 (25

Geo. 5. c. 15), s. 10 (2). In Victoria Park Racing, etc., Co., Ltd. v. Taylor,

Times Newspaper, Jan. 20, 1938 (P. G.) (1937), 58 C. L. E. 479 ; 54 L. Q. H.
319—321, A on his own land watched and broadcasted descriptions of horse

races held on B’s land, thereby diminishing the gate money received by B;
held by a majority of H. C. of Australia, A was not liable (i) for nuisance;

(ii) under Rylands v. Fletcher; (in) for infringement of copyright; (iv) for

invasion of privacy. The Judicial CJommittee, without going into the merits

of the case, refused B special leave to appeal, for his claim was not, in their

opinion, one “ involving some great principle " or “ of some very wide
public interest ",

(/) Turner v. Spooner (1861), 30 L. J. Ch. 801.

(g) Cherrington v. Abney (1709), 2 Vern. 646 (an ill-reported case);

Le Blanc, J., in Chandler v. Thompson (1811), 3 Camp. 80.

(h) 11 H. L. C. 290, 305, 311, 317.

(i) The custom of parda (seclusion of women) in parts of Injia has been
protected by law there: Maneklal MoUlal v. Mohanlal Narotumdas (1919),

I. L. E. 44 Bombay 496; Gokal Prasad v. Radho (1888), I. L. E. 10 Alla-

habad 358; but the custom is not universal. In addition to this, an easement
of privacy may be acquired under Ihc Indian Easements Act, 1882, s. 18.

See 47 L. Q. E. 29—30.
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(2) Personal privacy.—“Personal” refers to the seclusion § 183.

not only of the man himself, but also of such members of his Peiioaal

family as are too young to appreciate the idea of privacy (k). privacy

There is no English decision which recognises at?y

unqualified right of personal privacy. Such authority as

exists is against allowing any action for the publication of an

accurate photograph or waxwork or other effigy of a person

without his permission (J). Thus, a defeated pugilist has no

remedy against one who publishes an accurate photographic

film of the fight, in which he was beaten, for the law cannot

take account of his annoyance at the result of a public com-

petition in which he has been worsted (m). This,' however,

will not exempt the exhibitor of the photograph or waxwork
from an action for defamation i^ he places it, without any

justification for doing so, in the company of likenesses of

criminals, rogues or other persons and thereby creates a

tendency to injure the victim’s reputation (n).

A case of some importance and difficulty in this context is

Corelli v. Wall (o). The defendants published and sold,

without the consent of the plaintiS, Miss Corelli, a novelist,

coloured postcards depicting bad portraits of her in imaginary

incidents of her life. She sued for an injunction on two

grounds—libel, and the publication her portrait without

her consent. Swinfen Eady, J., refused to issue it on either

ground. First, the evidence of the alleged libel was not clear

enough to justify the issue of an interlocutory injunction (it

must be recollected that in libel such an injunction is granted

only in the clearest cases and that it does not follow that,

because it is refused, an action fo;> damages will not lie).

Secondly, there was no authority for the proposition that “ a

private person was entitled to restrain the publication of a por-

trait of herself which had been made without her authority

and which, although professing to be her portrait, was totally

unlike her ”. If the words italicised mean that a bad portrait

(fc) The persecution to which Colonel Lindbergh was subjected by

American journalists in connexion wdth his surviving child illustrates this

:

St. John Ervine in the Eortnightly Eeview, Feb. 1936, p. 184.

(i) The right of publication may, of course, be restrained by contract

between the photographer and his subject: Pollard v. Photographic Co.

(1888), 40 QJi. D. 345.

(in) Palmer v. National Sporting Club, Ltd. (1906), Macgillivray
, Copy-

right Cases (1905—1910), 55; Sports, etc., Agency v. “ Onr Dogs ” Publishing

Co., Ltd., [1916] 2 K. B. 880; [1917] 2 K. 3. 125.

In) Monson v. Tussauds, Ltd., [1894] 1 Q. B. 671

(o) (1906), 22 T. L. E. 532.



634 The Law of Tor,

§ 18S.

Distingmsh
defamation.

Probablr
not a tort.

of a person can never be delamatory, they cannot be supported

in view of the later decision of the House of Lords in Dunlop

Rubber Co., Ltd. v. Dunlop (p), where portraits of Mr.

EHinlop, falsely representing him as a foppish old gentleman

were published for advertising purposes by the company
without his consent and it was held that an injunction against

them for libel had been rightly issued by the Court below.

Much more is a caricature of an amateur golfer falsely con-

necting him with advertisement of the defendants’ wares

defamatory (q). Suppose, however, that A had made some

oSensive invasion of B’s personal privacy which is not

defamatory, has B any remedy in tort ? The civil law of

defamation can give no remedy for (i) a statement which is

true, or (ii) a statement ^hich does not affect a person’s

reputation, or (iii) conduct which is not a “ statement ”

at all. An example of each of these may be given, (i) If a

newspaper, in describing a cricket match, states truly that

“ Jones slouched to the wicket, unshaven, unwashed and with

a patch in his trousers ”, this is offensive enough, but it is not

a civil libel, (ii) A writes a letter to B prophesying ill luck to

him unless he writes out and sends copies of the letter to ten

other people. That is (not defamatory, although it might

conceivably be a private nuisance, (iii) A thrusts his con-

versation or company on a total stranger in a public place.

There is no “ representation ” or “ statement ” here. It may
be that such behaviour is punishable on summary conviction

under some by-law, but it is doubtful whether it is actionable

;

at any rate it is not defamatory.

The balance of such authority as there is appears to be

against the existence of any independent tort of offensive

invasion of personal privacy (r), but there is no neat decision

on the point and it is still open at any rate to the House of

Lords to hold otherwise. Whether they would do so or not,

it would be impertinent to speeulate. But whether we must

(p) [1921] 1 A. C. 367.

(g) Tolley v. Fry S Sons, Ltd., [1931] A. C. 333.

(r) Against such an action: Swinten Eady, J., in Corelli v. Wall (1906),

22 T. L, E. 532; Greer, L.,J., in Tolley v. Fry if Sons, Ltd., [1930] 1 K. B.
467, 478, in the C. A. (the point was not discussed in the H. L. ,'^1931] A. C.

333). JPor such an action: perhaps Lord Halsbury in Monson v. Tussauds,
Ltd., [1894] 1 Q. B. 671, 687.^ Neutral: Collins, J., ibid. 679: and perhaps
Horridge, J., in Sports, etc.. Ltd. v. “ Our Dogs ” Publishing Co., Ltd.,

[1916] 2 K. B. 880.
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look to them or to Parliament to make such conduct unlawful,

there seem to be slioiig arguments in fa\our of giving the

aggrieved person a remedy of some sort. Redress for such

invasion exists in one form or another in many of the United

States of America, in parts of Canada, in South Africa and in

several Continental countries (s). This is far from urging

that there should be any unqualified right of personal privacy

or that a person should in all circumstances claim a right “ to

be let alone Every one must tolerate some publicity and

nobody wishes daily newspapers to be like blue-books. It is

only offensive invasion of privacy that is really objectionable

and that ought to be made unlawful. “ Offensive ” is a vague

term, but Judges could be safely entrusted with the task of

deciding whether there were evidence enough of such

offensiveness to go to the jury. There is no need to stop the

propagation of news—^even silly news—about people, or to

stifle curiosity—even vulgar curiosity—about a neighbour’s

affairs. But there is a difference between “ saltness and

bitterness ” and between ordinary ^inquisitiveness and un-

scrupulous abuse of a person’s privacy for advertising or other

purposes (t).

(j) 47 L. Q. E. 34—38, 203—228. ,

(t) If such a limited right of privacy were established, it is suggested

that it should be capable of express or implied waiver; that fair comment
and privilege, as known in the law,of defamation, should be applied only

sparingly and, at most, by way of analogy; and that truth should be no
defence.

§ 183 .
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' §§ 184, 185.

(1) Death.

(2) Waiver.

CHAPTER XXVII

EXTINCTION OF LIABILITY IN TOST

§ 184. Death.

Extinction of liability in tort may take place in several

ways, some of them by act of the parties, others by operation

of law. It has been seen that in certain circumstances death

is one such mode and we need not discuss it farther (a).

§ 185. Waiver.

An injured party may waive his remedy in tort in favour

of sopie other remedy and,"” if he does so, this extinguishes

the nSMAgtinn in tort He cannot change Ja-is—mind

after he has selected the other remedy, and sue upon the

action which he has put aside; nor can he ask the Court to

elect for him (b). The reason stated in various guises is

that “ he cannot have ^ it both ...tovs ”, “ he cannot both

approbate and reprobate ” (c), “ he cannot blow hot and

blow cold ”. The remedy which he actually selects may be

some other action in tort, e.fi., he may have waived trespass

for trover (d); or it may be an action on contract (c); or an

action on quasi-contract, as where he sues for money had and

received in preference to bringing trover (/) ;
or some other

kind of proceeding, like a petition in bankruptcy (g).

What he does must of course amount to waiver, and there

has been some litigation on what constitutes election of a

remedy. Final judgment in an action on the injured party’s

claim is certainly a waiver which will preclude him from

exploiting an alternative action on the same claim (h); but

the mere commencement of an action for money lent (i.e., an

action on contract) or for money had and received (i.e., an

action on quasi-contract) is not a waiver of an action in tort

(a) Ante, Chap, VII.
(b) British Ry., etc., Co. v. Roper (1940), 162 L. T. 217.

(c) See [1940] A. C. at pp. 416—418.
(d) Rodgers v. Maw (1846), 15 M, & W. 444, 448.

(e) Verschures Creameries, Ltd. v. Hull, etc., S.S. Co., Ltd., [1921] 2

K. B. 608.

(/) Allanson v. Atkinson (1813), 1 M. & S. 583.

(g) Smith V. Baker (1873), X,. B, 8 C. P. 350; Roe v. Mutual Loan Fund
(1887), 19 Q. B. D. 347.

(h) Smith V. Baker (last note).
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on the same facts, if for one reason or another the first

action is not pushed to judgment (f). Receipt of a sum
of money paid by the tortfeasor and accepted as a complete
discharge of the tortfeasor’s liability bars a subseque:3t
action; e.g., where A was the agent of B and wrongfully

converted B’s goods and B had the choice of suing A in

tort or of adopting his acts as an agent and B chose the

latter course and received payment from A in that capacity,

it was held that B could not subsequently sue in tort (k).

Beyond such clear cases as these, waiver is a question of fact

to be determined by the circums^nces~orgach case. If an act

is ambiguous in character, it does not amount to election (Z)

;

much less where it is explicable on some other ground.

A mere demand for payment of compensation for a tort is no
waiver of an action for it (711) ;

no^ is

is due, unless it is accepted as fpH (n)
;
nor is

the commencement of an action with alternative claims in

tort and for money had and received ( 0) ; and if one and the

same act constitutes two ditferent torts, the suing of^ri
em-is no waiver of either of-jAery^

|[p).
^

Waiver of tort in favour of quasi-contract.—There is one

form of waiver which is important enough to deserve special

examination. This is where the waiVer consists in selecting

an aeJaj(>B-4ipon_j|»e»'eefttrPa6t-in preference to suing upon the

tort. There are several varieties of quasi-contract, but the

particular one with which we are concerned here is that

which, when the old forms of action were in force, was

redressed by a claim upon indebitatus assumpsit (g). Of the

origin of this action we shall have fnore to say in the next

chapter. Forms of action have been greatly simplified but

even at the present day some practitioners are more familiar

with the phrases “ indebitatus counts ” (which was the name

(j) United Australia, Ltd. v. Barclays Bank, Ltd., [1941] A. C. 1.

(h) Brewer v. Sparrow (1827), 7 B. & C. 310.

(Z) A. L. Smith, L.J., la Rice v. Reed, [1900] 1 Q. B. 54, 66.

(m) Valpy v. Sanders (1848), 5 C. B, 886; ilform v. /?o6inson (1824),

3 B & C 196

(n) Burn v. Morris (1834), 4 Tyrw. 485; Lylhgoe v. Vernon (1860), 5 H.
& N. 180.

(o) Rice V. Reed, [1900] 1 Q. B. 54, 65.

(p) CoiflTn Publishing Co., Ltd. v. Sutherland Publishing Co., Ltd.,

[1939] A. C. 178, 199.

(a) “ Thoughts much too deep for tears sjibdue the Court

When I assumpsit bring, and god-like waive a tort.”

The Gircuiteers, 1 L. Q. K. 233.

§ 185 .

Waiver of

tort for quaei.

contract.
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§ 185.

Why
employed?

What torts

can be
waived ?

given by the old pleaders to claims on indebitatus assurnpsit)

or “ implied contract ” than with the term “ quasi-con-

tract ” (r). Be that as it may, there is no doubt that quasi-

contractual liability, which we have defined as “
liability, not

exclusively referable to any other head of the law, imposed

upon a particular person to pay money to another particular

person on the ground of unjust benefit ” (s), is well recognised

in our law.

At the outset, why should a plaintiff ever wish to waive

his action in tort for one in quasi-contract ? His preference

seems to be the more remarkable in view of the fact that in

such waiver he has got to prove in the first instance that the

tort has been committed, although the Court does not insist

on the establishment of mere technical ingredients in the

wrong (t). The explanation is that under the old system of

pleading indebitatus assumpsit had many advantages over an

action in tort («). True, these advantages were not all

donfined to the plaintiff, but he was willing to take the risk

of the defendant also re*kping a benefit because both parties

escaped the difficulty and precision of that intricate art,

“ special pleading Modern proeediiral__j:efmns,^.Jjave

obliterated many of th^e advantagesrd^tit even nowadays a

plaintiff may still find it ii.sefiii to waive a tort (a)~

Next, what torts can be waived? In 1831, Tindal, C.J.,

thought that there was no limit except that the defendant

must not be prejudiced (b). But this is of little help at the

present day, and it is inconceivable how waiver can apply

to some torts. The essence of indebitatus assumpsit was

that the plaintiff claimed that the defendant “ had and

received ” money which belonged to the plaintiff, and that is

still the essence of the particular species of quasi-contractual

claim which has succeeded to the indebitatus eounts. Now,

if the tort committed by the defendant were assault or

defamation, what money has been “ had and received ” by

(r) Both the lubtory and much of the present law of waiver of a tort

in favour of an action on quasi-contract have been thoroughly explored

by Dr. B. M. Jackson, History of Quasi-Contract in English Law (1936),

61—84. Cf. Winfield, Province of the Law of Tort, 168—176.

(s) Ante, § 4.

(£) Heilbut V. Nevill (1870), L. E. 5 C. P. 478.

iu) They aie detailed in Winfield, op. cit., 143—146.

(c) Bavins v. L. d' S. W. ^ank, [1900] 1 Q. B. 270; United Australta,

htd. V. Barclays Bank, Ltd., [1941] A. C. 1.

(b) Young v. Marshall, S Bing, at p. 44.
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him ? A claim in quasi-contract is obviously inapplicable.

Some limit there must be to the torts that can be waived,
but what it is can only be conjectured in view of some of the

decided cases. We can at any rate enumerate the torts

which do admit of waiver, and we can then consider the

doubtful eases. There is no doubt about conversion, trespass

to land or to goods, deceit, some instances of actions upon the

case and the action for extorting money by unlawful

threats (c). Conversion (or trover, as the old remedy for it

was called) has long been recognised as capable of waiver (d).

Waiver of trespass to land, where it results in the sale of things

extracted from the land, is permissible (e) unless the trespass

was committed merely as a mode of establishing a right or

unless exemplary damages be claimed (/). So, too, waiver

of trespass to goods if the trespasser has subsequently, either

in fact or in the eye of the law turned the goods into money (g).

The tort of deceit in its modern sense can be waived (h),

although there are exceptions to this; thus, deceit is the

appropriate action and waiver is not possible if the right to

rescind a contract for fraud no longer exists because restitu-

tion of the property is impossible. “ If you are fraudulently

induced to buy a cake, you may return it and get back the

price, but you cannot both eat youj cake and return your

cake ” (0- If you have eaten it, you can sue in tort for

deceit, but not for the return of the price ; and it is obvious

that the damages recoverable in such circumstances for deceit

may well be less than the price paid for the article. In this

connexion, it is better to include under waiver of deceit the

action upon an obligation to compensate a person for having

obtained his services by fraud (7f). Another tort which can

be waived is usimpation of an office which in fact belongs to

the plaintiff. Thus in Horcard v. Wood (1) the defendant

(c) For money paid under compulsion which does not necessarily amount

to a tort, see Jackson, op. cit.
,
64—72,

(d) The H. L. regarded this as settled in Marsh v. Keating (1834), 1 Bing.

N C 128 215—216. See, too, Thomas v Whip (1715), Buller N. P. 130.
'

(e) Powell V. Rees (1837), 7 A. & E. 426.

if) Jackson, op. cit., 75.

(g) Oughton v. Seppings (1830), 1 B. & Ad, 241; Rodgers v. Maw (1846),

15 Jil. & W. at p. 448; Neate v Harding (1851), 6 Ex. at p. 351.

(h) For application of waiver to deceit in its older meaning of swindling

a Court of Justice, see Jackson, op. cit., 74.

(j) Crompton, J., in Clarke v. Dickson (1858), E. B. & E. 148, 152.

(k) Ramsey v. N. E. Ry. (1863), 14 C. B„ (u.s.) 641 ; discussed in Win-

field, op. cit.. 171.

(() (1678), 2 Show. 21; 2 Lev. 245; Freeman K. B. 478; T. Jones 126.

§ 185.
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§ 185 .

Doubtful
cases of

waiver.

had wrongfully taken the fees of a stewardship which properly

belonged to the plaintiB, who was allowed to recover them

by indebitatus assumpsit {m).

, So much for torts which certainly can be waived. Outside

them we are in a region of doubt. Two older cases push

the doctrine to such lengths that it becomes scarcely

recognisable. In Lightly v Clcniston (n), A induced B’s

apprentice, in breach of his apprenticeship, to work for A.

B was allowed to waive A’s tort and to sue A in indebitatus

assumpsit for work and labour done by the apprentice for A.

Mansfield, C.J., regarded it as long settled in cases of sale

that if the plaintiff chose to sue for the produce of the sale,

he might do so, and that the like principle applied here

;

it was not competent to tl\e defendant to argue that he got

the apprentice’s labour, not by contract but by tort. A few

years later this decision was followed with some hesitation

by Lord Ellenborough, C..T., in Foster v. Steivart (o). It is

uncertain whether either decision would be adopted at the

present day. Their datas are material in the sense that many
of the procedural advantages given by indebitatus assumpsit

have been extinguished by later legislation, so that now there

is not so much reason for giving a wide scope to waiver.

Again it is difficult to “find a complete answer to counsel’s

argument in Foster v. Stewart that, if waiver were allowed

there,
“

as well might it be said, that if a man take the goods

of another, the owner of the goods may have assumpsit against

him for goods sold ” (p). On the other hand, we have just

seen that waiver is possible where the tort is extortion by

threats and there is not much difierence between that and

waiving the conversion which consists in taking a man’s

goods without any threat (q). Upon the whole, it may be

conjectured that even if Lightly v. Clouston and Foster v.

Stewart are still law, the Courts would not now be disposed

to add to the list of torts which can be waived (r).

(w) For other cases, see Jackson, op. cit., 61—64.

(n) (1808), 1 Taunt 112
(o) (1814), 3 M S 191.

(p) 3 M S 19G

{q) Dr. Jackson, op cit.j 76—77, rcgaids the test of possibility of waiver
of a tort as “ the pnnciplc that an action for money had and mceived would
not lie unless a specific sum of money had been leceived, or could be deemed
to have been received ” But the learned autboi admits that the words
italicised make the principle t’ague and difficult to apply.

(r) Cf Viscount Simon, L C , in [1941] A C at pp. 12—13.
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§ 186, Accord and satisfaction (s).

Tortious liability can be extinguished by agreement for

valuable consideration between the injured party and the

tortfeasor (t). This is styled accord and satisfaction
“ Accord ” signifies the agreement, “ satisfaction ” tKe con-

sideration which makes it operative. This mode of discharge

is not confined to tortious liability but extends to any civil

obligation. The satisfaction may be either executed, e.g.,

“ I release you from your obligation in consideration of

£100 now paid by you to me”; or it may be executory,

e.g., “ I release you from your obligation in consideration of

your promise to pay me £100 in six months Formerly the

law was that if the satisfaction were executory, that was no

discharge, but this doctrine was dUe to the fact that the law

as to accord and satisfaction was earlier in origin than the

doctrine that, in executory contracts, mutual promises may
form a sufficient consideration for each other whether they

are carried out or not. Lip-service was paid to the older

doctrine long after it was settled tffat satisfaction may be

executory, but in 1983 the Court of Appeal recognised the

more recent view («).

Accord and satisfaction may be conditional. A person

injured in a railway accident brought about by the negligence

of the company may accept an offer of compensation,

reserving to himself the right to renew his claim if his injuries

turn out to be worse than they were at the time of the

accord (a).

What is the position of the parties if the accord and

satisfaction are not carried out ? Are they in the same situa-

tion as if it had never been made or must the party aggrieved

sue upon the broken accord and satisfaction and upon that

only? The answer is that it depends upon the construction,

of the agreement wEi3 embq&s the accord and satisfaction.

Tf fEe^atisIaction consists of a promise on the part of the

tortfeasor, the interpretation of the agreement may be,

“ I accept this promise as an absolute discharge of your

(s) Salmond & Winfield, Contracts, § 106.

(t) Peijtoe's Case (1611), 9 Rep. 77b.

(u) BritisIF Riis‘:ian Gazette, etc.. Ltd. v. Associated Newspapers, Ltd.,

[1933] 2 K. B. 616, 643, 650.

(a) Lee v. L. d Y. Rij. (1871), L. E. 6 Oh. 527; Ellen v. G. N. Ry.

(1901), 17 T, L. E. 453; North British Ry. v. Wood (1891), 18 Sc. Sess. Gas.

(tth aer.), 27 (H. L.).

641
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§§ 186 , 187 .

Release.

(4) Judg-
ment.

tortious liability ”
; if so, all that the injured party can sue

upon in the event of the tortfeasor not carrying out his

promise, is the contract which has been substituted for the

tortious liability. Alternatively, the interpretation of the

agreement may be, “ I accept this promise as a discharge of

your liability proi'ided you carry it out”; in that ease, if

the promise is not fulfilled, the injured party has two alter-

native remedies : he can either fall back upon his original

claim in tort, or he can sue upon the contract which was

intended to take its plaee. Somewhat different considerations

apply to an accord and satisfaction which is expressed to be

conditional in the first instance, as in the example given

above of provisional acceptance of compensation in, a railway

accident. Here the injured* party cannot have recourse to his

action in tort unless the condition is not fulfilled. If it is

fulfilled within the time specified by the agreement or, if

no time is specified, within a reasonable time, then the

.tortious liability is extinguished. If it is not thus fulfilled,

then the injured party* can either rely upon his claim in

tort or sue upon the conditional agreement which was sub-

stituted for it and which has been broken (h).

Closely akin to accord and satisfaction is release of tortious

liability given by the ‘injured party. In fact, there seems

to be little difference between the two except that a release

is usually, but not necessarily, embodied in an instrument

under seal and the necessity for consideration which is

requisite in accord and satisfaction is thus avoided (c). Release

is apparently effective whether it is given before oi:..aftet an

action against the tortfetisor commenced (d).

§ 187. Judgment.

Final judgment by a Court of competent jurisdiction

extinguishes a right of action. It has a twofold effect.

First, it estops any party to the litigation from disputing

afterwardj^ the correctness of the decision either in law or

in fact . Secondly, it operates as” a merger of tlie original

cause of action in the rights created by the judgment; and

(bj Salmond & Winfield, Contracts, 331—333.

(c) Phillips V. Clagett (1843), 11 M. & W. 84; Laws of England (Hals-

bury, 2nd ed.), vol. 7, §§ 344—350; vol. 32, § 307.

id) Apley Estates Co., Lti. v, De Bernales, [1946] 2 A. E. B. 338, 340

(per Evershed, J.). The C. A. affirmed his decision, but without reference

to this point; [1947] 1 Ch. 217.
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these are either to levy execution against the defendant or

to bring a new action upon the judgment (not upon the

original claim, for that has perished).

The reason why judgment wipes out the plaintiff’s original

cause of action is put on either of two grounds. One is public

policy ; interest reipublicx ut sit finis litium ;
the other is

private justice : nemo debet bis vexari pro uno et eodem

delicto (e). However, judgment is no bar to another action

unless the cause of action is the same, and we have discussed

in an earlier chapter the cases in which successive actions

are maintainable (/).

It only remains to add a word as to the case in which the

injured party has two alternative claims upon the same set

of facts. If he sues upon one of them and judgment is given

in that action, can he afterwards pursue the claim in another

action ? In general, no, for that would be merely vexatious

litigation. Thus in Buckland v. Johnson (g) X converted,

the plaintiff’s goods by selling them»for £150, the whole of

which was paid to the defendant. The plaintiff sued X for

conversion and for money had and received and recovered

judgment against him for £100. X was unable to satisfy

this judgment, so the plaintiff sued the defendant for money

had and received, but it was held that judgment in the

earlier action barred the second claim. If the same facts have

given rise to substantially one and the same cause of com-

plaint, no further action can be brought even though there are

technical and formal differences between the two causes of

action, or the two remedies have different names; if they are

essentially (and not merely technically) separable, judgment

upon one will not bar action upon the other, but, even if they

are essentially separable, neither the county courts nor the

High Court will tolerate the splitting of demands when doing

so would be vexatious or oppressive (h).

(e) Bower, Res Judicata (1924), 1—2.

(/) Ante, pp. 149—153.

{g) {185i)^15 C. B. 145. The facts of a case may be such as to enable

the defendant successfully to plead res judicata, or to have the action dis-

missed as frivolous and vexatious: Wright Bennett, [1948] 1 A. E. E.

227. See, too, Greenhalgh v. Mallard, [1947] 2 A. B. E. 226 (ante, p. 435).

(7i) Winfield, Province of the Law of Tort, 228.

648
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§ 188.

(5) Statutes

of Limita-
tion.

Commenoe-
ment of

period.

§ 188. Statutes of Limitation (i).

Whether a person’s claim is based upon tort or upon any

other form of injury, he will lose his remedy if he falls asleep

Upon it. The reasons for this are twofold. In the first

place, no one ought to be exposed to the riak_Ql stale demands

of which he may be quite ignqr^t and which, owing To
changed circumstances, he may be imable to satisfy.

Secondly, it may have become impossible or difficult, owing

to the loss_of documents or the death of witnesses, to establish

a defence which would have .jiegatived the claim if it had

been prosecuted more promptly.

The Limitation Act, 1 939 (/), has greatly simplified the law

as to the lapse of time that will bar an action in tort. The

older law was contained in, a rambling and slovenly piece of

legislation, the Statute of Limitation, 1623 (k). The Act of

1939, which came into effect on July 1, 1940, provides that

actions founded on simple contract or tort shall not be brought

.after the expiration of six years from the date on which the

. cause of action accruedc (Z).

When does the period of limitation begin to run?—Accord-

ing to the Act of 1939, “ from the date on which the cause of

action accrued ”. No further explanation of “ accrued ” is

given, so the authorities on the older law are still in point.

They show that the period begins to run “ from the earliest

time at which an action could he brought ” (m), and its

practical application in the law of tort is as follows.

Where the tort is actionable per se, as in trespass and

conversion, the time begins to run at the moment of the

wrongful act, whether Ihe injured party knows of it or not,

(i) By far the best statement of the principles of these Statutes is in the

Fifth Interim Eeport of the Law Eevision Committee (Statutes of Limita-
tion), 1936. Crad. 5334. H.M. Stationery Office. It is cited in this section

as “ 5th Beport ”, Monographs on the topic are those of Darby & Bosanqnet
(2nd ed, 1893); Banning (3rd ed. 1906); Lightwood (1909); Preston & New-
som (2Dd ed. 1943). See, too, 20 Laws of England (Halsbury, 2nd ed.),

pp. 612—617.

(/) 2 & 3 Geo. 6, c. 21; founded on the 5th Beport (last note).

(fe) 21 Jac. 1, c. 16; discussed at length in the first edition of this book,

pp. 679—690.
(l) Sect. 2 (a). The 5th Beport, p. 42, recommended that simple contract

in this contest should include quasi-contract. Presumably that is the inten-

tion of the Act, although no express mention is made of quasi^ontract. Cf.

Preston & Newsom, op. cit., 22, 30—32.

(m) Lindley, L.J., in Reeves v. Butcher, [1891] 2 Q. B. 509, 511. A
highly technical variant of Ais w^as laid down by Lord Esher, M.B., in

Coburn v. Colledge, [1897] 1 Q. B. 702, 706—707. See generally Preston

& Newsom, op. cii., Chap. II.
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provided there is no fraudulent concealment (n). Where the
^

tort is actionable only on proof of special damage, the time

runs only from the moment when the .damage occurred (o).

Some torts, however, may he of a continuing nature
;
this js

usually so with nuisance, frequently so with false imprison-

ment and occasionally so with trespass. In that event, a

fresh cause of action arises de die in diem and the plaintiff can

recover for such portions of the tort as lie within the time

allotted by the Statute. Thus, where A was wrongfully

imprisoned by B for ten years and began his action for false

imprisonment directly he was released, B was held liable for

the detention during the four years immediately preceding

the action (four years being at that date (1691) the period of

limitation for that tort), but not for the detention during the .

first six years (p).
*

The period does not begin to run until there is some one

in existence capable of suing, for until then no right of action

has accrued. Hence, when goods belonging to a person who
has died intestate have been converted after his death, the

proper party to sue is, of course, tde administrator and the

time does not begin to run until he has taken out letters of

administration (q). So, too, there must be a defendant

capable of being sued ; thus, where the tortfeasor was abroad

when the cause of action accrued, and he remained so until

his death, the time did not begin to run against his executor

until the latter had proved the will, for the period during

which the deceased was abroad was excluded by the Statute

from computation (r). If, however, the time has once begun

to run, it will continue to do so even over a period during

which there is no one capable of suing or of being sued (s).

The Act of 1939 has altered the law relating to the effect

of disability of the plaintiff. “ Disability ” is limited (t) to

one who is an infant, or of unsound mind (76), or a convict

(n) Granger v. George (1826), 5 B. & C 149.

(o) Backhouse v. Bonomi (1861), 9 H. L. C. 503.

ip) Coventnj v Apsley (1691), 2 Salk 120; ilasseii v. Johnson (1809),

12 Bast 67; Bailey v. Warden (1815), 4 M. & S. 400; Hardy v. Hyle (1829),

9 B. & C. 603.

(n) Pratt v. Swaine (1828), 8 B. & C. 285. The principle was laid down
"eneially m Hurray v. East India Co. (1821), 5 B. & Aid. 204, which,

howovfii', was not an action in toit.

(r) Doutffas v. Forrest (1828), 4 Bing. 686.

(s) Rhodes v. Smethurst (1838), 4 M. & W. 42; 6 JI. & W. 351.

(6) Sect. 31 (2). *

(ii) In Harnett v. Fisher, [1927] A. C. 573, it was held that a person

who was wrongfully detained as a lunatic under the Lunacy Act, 1890, was

§ 188.

Partiea

must be in

existence.

Disabilities.



646 The Law of Tort

§ 188.

Cumulative
disabilitie*.

to whom no administrator has been appointed under the

Forfeiture Act, 1870 {ante, § 28). If, on the date when the

right of action accrued, the person to whom it accrued was

iKider a disability, the action may be brought at any time

before the expiration of six years from the date when the

person either (i) ceased to be under a'disabilit-y, or (ii) died,

whichever event first occurred (a). No disability of the

defendant prevents the running of the period. Formerly his

absence beyond the seas delayed the commencement of the

period until his return, but modern facilities for service of a

writ on a defendant who is abroad made this concession to

the plaintiff of little practical value, and it has vanished under

the Act of 1939. The Limitation (Enemies and War Prisoners)

Act, 1945, provides that it, .at any time before the expiration

of the period prescribed by any statute of limitation, any

person, who would have been a necessary party to the action

it it had been brought, was an enemy or was detained in

enemy territory, the period shall be deemed not to have run

while the said person i^as an enemy, or was so detained,

and shall in no case expire before the end of twelve months

from the date when he ceased to be an enemy or to be so

detained, whichever is the later (b).

What is the position of a plaintiff who is sane when the

time begins to run but later becomes insane ; or of a plaintiff

who is a minor when the cause of action would otherwise

have accrued and who becomes insane after he attains

majority ; or of a plaintiff who is under a disability at the

moment when he succeeds to the title of a predecessor who
was under no disability? The Act of 1939 in effect provides

that a disability which arises after the time began to run has

no effect (c); this rule may be productive of hardship to the

plaintiff, but facts which give rise to its application are not

likely to occur often and there might be quite as much

not under a disability on the ground of lunacy. The Act of 1939, 6. 31 (2),

conclusively presumes that, for the purposes of the Act, such a person ie of

unsound mind. See Preston & Newsom, op. ctt., 203.

(a) Sect, 22. The punctuation in the printed copy of the statute is

misleading here, but I believe that the statement in the text {supra) is

what the section means ffiee 5th Tlcport, para. 17 (d) ). «
(b) 8 & 9 Geo. 6, c. IG. For further details, especially as to definitions

of terms, the Act itself must be consulted. It took effect as from Septem-
ber 3, 1939.

(c) Sect. 22 (a); giving effect to Garner v, Wingrove, [1905] 2 Ch. 233.
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hardship to the defendant if the rule were otherwise (d).

Where there are successive disabilities in the same person,

e.g., lunacy supervening on minority, the time does not run

until the last of the disabilities has ended, provided that theje

is no interval of ability between any of the disabilities (e).

If a right of action accrues to A, who is under a disability,

and A dies and B, who, is also under a disability, succeeds to

A’s right, no further extension of time is allowed by reason

of B’s disability (/).

Fraud and concealed fraud.—^The Act of 1939, s. 26,

provides that where (i) the action is based upon the fraud of

the defendant, or his agent or any person through whom he

claims or his agent
;
or (ii) the right of action is concealed by

the fraud of any such person as aforesaid, the period of

limitation shall not begin to run until the plaintiff has

discovered the fraud, or could with reasonable diligence have

discovered it. But this does not enable an action to be

brought against any bona fide purchaser for value of property

where there has previously been fraud on the part of some

other person.

The section has removed doubts that had arisen as to the

treatment of fraud at Common Law and in Equity respec-

tively, but it does not define “ concejtled fraud ”, so that the

earlier authorities are still relevant.

“ Concealed fraud ” is a loose phrase, for it is not limited

to calculated acts of deception. It extends also to wrongs

done furtively which have not come to the plaintiff’s

knowledge (g). At one time it was argued that, even

conceding the point that concealed fraud would prevent

application of the Statute of Limitation, yet it would do so

only if the defendant actively prevented detection. But this

qualification was scouted as contrary to common sense in

Bulli Coal Mining Co. v. Osborne (h) :
“ Two men, acting

independently, steal a neighbour’s coal. One is so clumsy in

his operation, or so incautious, that he has to do something

more to conceal his fraud. The other chooses his opportunity

(d) Fifth Eepoi't, s. 16; in view of this, the Committee made no recom-

mendation for change in the law.

(e) Borrows v. Ellison (1871), X,. B. 6 Ex. 128 (the Act of 1939 gives

statutory e36et to this; Preston & Newsom, op. cit., 202).

(i] Sect. 22 (b).

(n) Bulli Goal Mining Co. v. Osborne,^ [1899] A. C. 351, 362—363;

Oelkers v Ellis, [1914] 2 K. B. 139; Lynn v. Bomber, [1930] 2 K. B. 72, 80.

(h] [1899] A. 0. 351, 363—364.

§ 188.
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§ so wisely, and acts so warily, that he ean safely calculate

on not being found out for many a long day. Why is the one

to go scot-free at the end of a limited period rather than the

other ?
”

Eights barred Extinction of rishts as well as remedies.—The Act of 1623
ftB well &8

* ^

remedies. did not extinguish the rights of the plaintiff but only barred

his remedies. It was otherwise with legislation which fixed

periods of limitation for the recovery of land, for the title

to land is such a complicated matter that it would be unfair

to a transferee of it to keep alive the rights of other persons

after their remedies had expired. In the law of tort the

chief application of the distinction between rights and

remedies was with respect to conversion, for conversion of

A’s goods by B did not obliterate A’s title to them. The Act

of 1939 retains the general rule that, with respect to land,

rights as well as remedies are extinguished (?) and it has

wiped out the distinction in the law of conversion ;
whether

the claim be for conversion or for detinue, the rule is the

same (k). Moreover, thft Act settled some problems allied to

this topic. Thus, it had been held in Miller v. Dell (!) that

it X wrongfully misappropriates my goods and transfers

them to Y after my action against X has been barred,

nevertheless the period of limitation will begin to run against

Y only from the moment when he commits his act of

conversion. This is no longer law, for section 3 (1) of the Act

provides that where any cause of action in respect of con-

version or wrongful detention of a chattel has accrued to any

person and, before he recovers possession, a fvurther conversion

or wrongful detention ta^Kes place, no action shall be brought

in respect of the further conversion or detention after the

expiration of six years from the accrual of the original cause

of action. This sub-section also overrules Wilkinson v.

Verity (m) in so far as that puzzling case decided that where

A converted B’s goods and later committed detinue of them,

the period of limitation ran from the detinue and not simply

from the conversion (n).

fi) Sect. 16. .-tctions for the recovery of land are relevant in this book
only to the extent of their treatment in § 97, ante.

(k) .Sect. 3 f2). (/) [1891] ^Q. B. 468.

(m) (1871). L. E. 6 C. P. 206, 209.

(n) It is debatable what thf case did decide. See du Parcq, J., in Betts
V. Receiver of Metropolitan Police, [1932] 2 K. B. 595, 605—606, and the
first edition of this book, pp. 689—^90.
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Concurrent or alternative clain2s .—Suppose that A has

injured B in such a way that he has committed not only a

tort but also a breach of a contract under seal (o), or a

fraudulent breach of trust (p). Here the periods of limitatipn

are not the same. Which is to be selected if B’s claim is

alive under one of these heads but is dead under the other ?

The problem has been discussed elsewhere (q) and we need

only say here that its solution depends on two considerations :

(i) the interpretation of the particular statutes applicable

;

(ii) the question, “ which is the substantial cause of action

among the two or more that are the subject of litigation ?
”

Special periods under other Statutes.

(i) The Public Authorities Protection Act, 1893 (r), as

amended by the Limitation Act, 1939, s. 21 (1), provides

that “ No action shall be brought against any person for any

act done in pursuance, or execution, or intended execution of

any Act of Parliament, or of any public duty or authority,

or in respect of any neglect or default in the execution of any

such Act, duty or authority, unless it is commenced before

the expiration of one year from the date on which the cause

of action accrued : Provided that where the act, neglect or

default is a continuing one, no cause of action in respect

thereof shall be deemed to have accrued, for the purposes

of this sub-section, until the act, neglect or default has

ceased.”

The object of this enactment was to protect absolutely

the acts of public officials, after a very short lapse of time,

from challenge in the Courts and, so far as important

administrative acts are concerned, i5iere can be little doubt

that 'the policy was a sound one. But unfortunately the

judicial interpretation of the Act yawed several points ofi its

original aim, for the great majority of the cases in which

it has been pleaded have been upon the negligence of muni-

cipal tram-drivers or medical officers and the like, and there

is no valid argument for giving them a special privilege

simply because they are remunerated out of the public fvmds.

(o) The period for which now is twelve yeara: Act of 1939, s. 2 (3).

(p) No lapse of time will help the defendant here under the Act of 1939,

s. 19 (1).

(g) Winfield, Province of Tort, Chap. XI. • It is less likely to occur

since the Act of 1939 has made the period pniform in several (but not all)

branches of the law.

(r) 56 & 57 Viet. c. 61, a. 1.

'9
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dS.

(ii) Maritime
Conventions
Act. 1911.

(iii) Statutes

connected
with death.

It is beyond our scope to give even in summary form the

decisions upon the Act of 1893 (s), but one or two conspicuous

points may be noticed. The chief amendments effected by

tb^e Act of 1939 were : (i) It prolonged the period of six months

in the Act of 1893 to one year, (ii) It fixed the commence-

ment of the period at the date of the accrual of the cause of

action instead of at the date of the act, neglect or default

;

this does not appear to have altered the effect of Carey v.

Metropolitan Borough of Bermondsey (t), which was decided

under the Act of 1893. The plaintiff had been injured by the

negligence of the defendants in their repair of a road. More

than six months later and while she was still suffering from

the effects of the injury, the plaintiff sued the defendants.

The Court of Appeal held that the action was barred because,

under the Act of 1893, tim^ ran from the moment at which

the accident occurred (w). The decision has been criticised

as harsh to the plaintiff, but it seems that, even under the

wider proviso of the Act of 1939, “ the act, neglect or default ”

could not be described as a “ continuing one The harm
that it inflicted might continue, but the act which caused

that harm was done once and for all and could not be

discontinued. An instance of a continuing act, neglect or

default would be A’s wrongful excavation of soil which at a

later date leads to the collapse of his neighbour’s land (a).

The Act of 1893 made no allowance for disability of the

plaintiff; this is amended by the Act of 1939 (b).

(ii) The Maritime Conventions Act, 1911 (c), fixes two

years as the period of limitation for actions for damage to a

vessel, her cargo, freighfijor any property on board her, or for

damages for loss of life or personal injuries suffered by any

person on board. It enables the Court, however, to extend

this period on such terms as it shall think fit (d).

(iii) Statutes connected with death have fixed especially

short periods.

(5) They are collected in 13 Halsbury’s Statutes, 455—460.

(t) (1903), 20 T. L. B. 2.

(ti) See, too, Huyton and Rohy Gas Co v. Liverpool Corporation, [1926]
1 K. B. 146; Freeborn v. Leeminy, ibid. 160.

(a) Cf. 5th Eeport, pp. 36—37; Preston & Newsom, op. cit., 195.
(b) Sect. 22 (d) ;

but, with regard to infancy and unsoundiJPss of mind,
the plaintiff must prove that the person under such a disability was not, at

the time when the right of actign accrued to him, in the custody of a parent.
(c) 1 A. 2 Geo. 5, c. 67, s. 8.

(d) The 5th Eeport, s. 29, regaidcd this section of the Act as satisfactory.
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The Fatal Accidents Act, 1846 (e), requires actions under
it to be brought within twelve months after deceased’s

death (/). Suppose that the action were brought against a

public authority, was the period to be six months under t^e

Act of 1893 or twelve months under the Act of 1846? After

a remarkable conflict of judicial opinion, it seems to be settled

that the period is twelve months (g), and the rule is still of

practical importance although the Act of 1939 makes the

period under the Act of 1893 one year instead of six

months (h).

The Law Reform (Miscellaneous Provisions) Act, 1934 (i),

provides in general that if a person commits a tort and dies

thereafter, the cause of action against him shall survive

against his estate, but if proceedings in the action were not,

pending at the date of death, then the cause of action must

have arisen not earlier than six months before death, and

proceedings must be taken within six months of the deceased’s

personal representatives taking out representation. The

policy of the Statute in fixing such a short period was to

enable the winding up of estates fo be completed with all

reasonable speed (k).

(iv) Statutes connected with workmen^ compensation also

fix short periods. «

Under the Employers’ Liability Act, 1880 (1), it is six

months from the occurrence of the injury, or, in ease of death,

twelve months from the time of death.

§ 189. Assignment of right of action in tort (m).

This topic may be conveniently Jreated here, although it

relates not to extinction of liability in tort, but to transfer

of a right of action in tort.

It is a familiar rule in the law of assignment of choses in

action that, while property can be lawfully assigned, a bare

right to litigate cannot. Consistently with this, a right of

action in tort is not in general assignable. Such a transfer

(e) 9 & 10 Viet. c. 93, s. 3. Ante, § 57.

(/) The 5th Report, s. 28, regards the period as a reasonable one.

Ig) British Columbia Electric Ry. t. Gentile, [1914] A. C. 1034; Venn
V. Tedesco, [1926] 2 K. B. 227.

(h) See Sftlmond, Torts, 352.

(i) 24 & 25 Geo. 5, c. 41, s. 1 (3). Ante, §,58.

(it) 6th Report, s. 28. No change was recommended.
(l) 43 & 44 Viet. c. 42, s. 4.

(m) Winfield, Present Law of Abuse of Procedure (1921). 67—69.

§§ 188
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§ 189.

Exceptions

(1) Death.

(2) Bank-
ruptcy,

would border upon the tort of maintenance
; at any rate

that is the trend of judicial opinion, if not of judicial decision,

throughout the history of maintenance (n). The reason

suggested in Elizabethan times was that the damages in such

an action are at the date of the purported assignment

uncertain, “ and perhaps the assignee may be a man of great

power, who might procure a jury to give him greater

damages ” (o). The first part of this reasoning is uncon-

vincing and the latter part is obsolete. Principles better

suited to modern law are that such an assignment is contrary

to public policy (p) or that it savours of maintenance (q). It

is obvious that if the rule were otherwise, speculation in law-

suits of an undesirable kind would be encouraged.

The following exception? to the rule are recognised.

(1) Transmission on death (ante, Chapter VII).

(2) Bankruptcy.—One of the rules in the law of bank-

ruptcy is that demands in the nature of unliquidated damages

arising otherwise than reason of a contract, promise, or

breach of trust are not provable (r). Hence, as actions in

tort are usually for unliquidated damages, neither the liability

of the tortfeasor nor the right of action of the injured party

ought, in general, to ptass to the trustee in bankruptcy of

either. With respect to liability this is true almost without

qualification. The tortfeasor, if he becomes bankrupt, remains

liable and it is he and not the trustee in bankruptcy who
must be sued. But where the claim has become liquidated

before the bankruptcy, the injured party can prove for it in

bankruptcy. Thus in Ex p. Mumford (s), A seduced B’s

daughter. B sued A for seduction. A compromised the claim

by giving B promissory notes for £223. A then became bank-

rupt and it was held that B could prove for the value of the

notes against A’s trustee.

As to the right of action for a tort, the law seems to be

(ii) Earwell, L.-J.'s emphatic opinioa in Dcfrics v. Mtlne, [1913] 1 Ch.

98, 109, against the legality of such an assignment was obiter, but the

learned L.d.’s inference from Piosser v. Edmonds (1835), 1 Y. & C. 481,

seems iriesistible. Cf. Williams, Personal Property (18th ed. 1926), 180

—

183, and an article by T. C. Williams in 10 L. Q. E. 143—157.

(o) Argument in Anon, 0600), Godbolt 81. ^
(p) Dejries v. Milne, [1913] I Ch. 98.

(q) Cozens-Hardy, Ii.J., m Fiizroy v. Cave, [1905] 2 K. B. at p. 371.
(r) Eankriiplcy Act, 1914 (? & 5 Geo. o, c. 59), s. 30 (1).

(s) (1808), 15 Yes. Jr. 289.
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this. If the tort were a purely personal one, like assault or

defamation, the right of action for it remains exercisable by
the injured party himself, and does not pass to his trustee in

bankruptcy; but where the tort was to his property, e. 5 .,

conversion of goods, then the right to sue for it passes to the

trustee who can sell or assign it to any one else, as he, in his

discretion, thinks fit. Now the same set of facts may give

rise to injuries to both the person and the property of X.
That often happens with the tort of negligence. So, too,

trespass to land is occasionally accompanied by violence to

the person in possession of it. It is probable, but not certain,

that in such circumstances the claim for the personal injury

remains with the bankrupt while that for injury to his property

passes to his trustee (t). At any rate the suggestion has iop

its favour, first, the general principle that it is the bankrupt’s

property with which the trustee is primarily concerned, and,

secondly, the argument that if a claim for personal injuries

done to the bankrupt passed to the trustee, he might find it

awkward to prosecute it if the bankrupt were unwilling tb

engage in the action at all.

(3) Subrogation (w).—The commonest example of subro-

gation in this connexion is in the law of insurance. An
insurance company which has compensated a policy-holder

stands in his shoes with regard to his claims against the person

who caused the injury. Hence, if A by negligent driving of

his car injures B, and the X company, with whom B is

insured, compensates him, the X company can exploit B’s

action for negligence against A.

(4 )
Judgment.—Where judgmerA has been entered for

damages in an action for tort, the damages become a judg-

ment debt and are therefore assignable (a). Closely akin to this

is the rule which permits assignment of the fruits of an action

which has been commenced but has not yet proceeded to

judgment. It is not obnoxious to the law of champerty and

maintenance, for it is not an assignment of a cause of action,

(t) Lord Campbell in Rogers v. Spence (1846), 12 Cl. & F. 700, 720—721.

Cf. Parke, B., in Beckham v. Drake (1849), 11 H. L. C. 579, 626; Wetlierell

V. Julius (1850), 10 C. B. 267 ;
Flodgson v. Sidney (1866), L. R. 1 Ex. 313;

Morgan v. Steele (1872), L. E. 7 Q. B. 611.

(tt) For a statement of the principle, see Brett, L.J., in Castellain V.

Preston (1883), 11 Q. B. D. at pp. 387 seq.; Dord Blackburn in Burnand

V Rodocanachi (1882), 7 App. Cas, at p. 339.

(a) Carrington v. I-larivay (1662), 1 Keb. 803; Goodman v. Robinson

(1886), 18 Q. B. D. 332.
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§ 189. but of property, i.e., the proceeds of the action as and when

they are recovered. Thus in Glegg v. Bromley (h) an assign-

ment pendente lite of the fruits of an action for slander was

upheld (c).

Whether, apart from these exceptions, there is any other

modification of the rule that a right of action in tort is not

assignable, is doubtful. None has been traced so far as

judicial decisions go, but there is some ground for thinking

that the Courts might take a distinction between assignment

of an action for such a purely personal tort as slander (which

obviously ought not to be hawked about like a marketable

commodity) and assignment of an action for damage to

property, e.g., rimning down a ship, where there appears to

•be much less objection. At any rate the distinction was

thought to be not unreasonalble or inconsistent with law and

morals a century ago (d).

(b) [1912] 3 K. B. 474.

(c) Cchen v. Mttchelt (18901, 2-5 Q. B. B. 262, can also bo supported on
this ground, although- other reasons were given for the decision.

Note that purchase pendente^hte by an attorney is unlawful : Simpson v.

Lamb (1857), 7 E. & B. 84; liord Campbell in Anderson v. Radclifje (1868),

B. B. <fe E. 806, 816.

(d) Park, J. , obiter, in Stanley v. Jones (1831), 7 Bing. 369, 375. Cf.

Winfield, Present Law of Abuse of Procedure. 68-^9.



655

CHAPTER XXVIII

TORT AND CONTRACT

§ 190. History of relations of Tort and Contract. § 19<J.

As was shown in Chapter I, the Law of Tort overlaps to Historical,

some extent set'eral other branches of the law. Its relation

to them has been fully discussed elsewhere (a), but it is so

strongly marked in one particular topic—the Law of Contract

—that some consideration of it is advisable in this book (h).

This chapter is devoted mainly to an exploration of the

territory which Tort and Contract have in common and in a -

much less degree to some of the leading distinctions between

these subjects.

The exposition would be unintelligible without a historical

outline, however brief, and we must start with the warning

that the ideas of “ tort ” and “ contract ”, as we now under-

stand them, would have conveyed little of their meaning to

the early lawyers who thought in terms of actions rather than

in terms of substantive rights. But, allowing for that, we
may say that the early remedies for tort were chiefly trespass,

trespass upon the case and action upon the case generally,

and that the early remedies for what we should call “ breach

of contract ” were action of debt, action of covenant and

action for detinue. But we hasten to add, first, that debt had

also a much wider application than a mere claim for a sum
of money due and that it was much^more akin to a claim for

the restoration of money (i.e., a claim for property) than to a

claim for breach of contract; and, secondly, that detinue,

which was very similar to debt, was also so closely related to

tort that, to the end, lawyers could never agree whether it

sounded in tort or in contract (c).

These remedies in contract were crabbed, hampered by Assumpsit.

procedural technicalities which need not be detailed here,

and inadequate. In the fourteenth century a new remedy

was introduced which was destined to have remarkable effects

on the lasr of both contract and tort. This was the action
~ - '

— ^ ” ” “

(a) Winfieid, Province of (hj Law of Tort.

(b) Ibid., Chap. IV, for greater detail.

(c) Holdsworlh, H. E. L., ii, 367—368.
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§ 190.

Indebitatus
assumpsit.

of aasumpsit (d). It was based upon the simple idea that if

A undertook to perform some act for B, and A misperformed

what he had undertaken and B was thereby damaged, B
ccgild recover against A.

Now this action began as a special kind of trespass on the

case or deceit upon the ease and was thus tortious (or delictal)

in origin. An early ease which foreshadows it (although the

report does not use the word “ assumpsit ”) occurred in 1348.

A had undertaken to transport safely across the Humber
B’s cattle. He overloaded the boat and the cattle con-

sequently perished. B brought an action upon the case

against A who was held liable (e). The ease clearly shows

the seeds of a concurrence of tort with contract; for it was

iheld to be no defence that B could have sued upon covenant

(a form of contract) or upon trespass (a tort) instead of in

case for assiimpsit as he actually did. The germination and

growth of these seeds was a gradual process spread over

several centuries. The first extension of assumpsit was this.

In origin it lay for misfeasance—doing ill what ought uo have

been done well. Then i'i was extended under the name of

indebitatus assumpsit to nonfeasance, or not doing at all what

you have undertaken to do. but it lay only where the action

of debt would lie. Thus it became available as a remedy

for breach of a purely executory contract, i.e., for a contract

in which there was an express promise and that promise had

been wholly unfulfilled (/). Now until Slade’s Case (1601) (g)

it was doubtful whether indebitatus assumpsit applied to

contract imless there had been an express promise, but that

case settled that “ every contract imports in itself an

assutnpsit ” and thus the actio]|| came to be a remedy for

breach of an implied promise ^ well as for breach of an

express one. This was important, for it frequently happens

that the Courts, even if the^ can find no express statement of

a promise, can nevertheless imply one from the evidence.

Further, assumpsit had so many advantages over the action

of debt that it greatly overshadowed that remedy.

(d) Holdswoi'th, H. E. L., iii, 428 seq., tor a full account, of its history.

(e) 22 Lib. Ass. pi. 41.

(/) Note that the promisor was not liable in indebitatus assumpsit merely
for breach of his agreement. The promisee must also show that" the damage
which he had suffered was: caused by his (the promisee’s) having changed
his position for the worse in consequence of having made the agreement.
Holdsworth, H. E. L., iii, 435.

ig) 4 Hep. 926, 94o.
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The next extension of indebitatus assumpsit was still more

remarkable. It was allowed as a remedy upon what was

called a “ contract implied by the law This was a very

difierent thing from a genuinely implied contract, where the

Courts would infer a promise only if the evidence tridy

showed that there was one. Here, however, they bluntly

held that there was a contract where there was none at all.

Excellent results followed from this fiction, for it gave birth

to nearly the whole of the modern law of quasi-contract; but

a fiction it was. For liability in quasi-contract really depends

upon the fact that I have unjustly benefited at your expense,

not upon any implied promise upon my part to recoup you for

that benefit. If I get upon an omnibus without anything said

either by myself or by the conductor, there is clearly a,

genuine implied contract. But rJ I pay £10 to you mistaking

you for your twin brother and you believe that the payment
is meant for you, of course you are bound to repay the £10

to me
; the scientific reason is because you are unjustly

benefited at my expense and are therefore under a quasi-

contractual obligation to me; but the law put your liability

upon an implied promise on your part to repay me, and that

promise is quite imaginary. This last extension of indebitatus

assumpsit was not established until the beginning of the

eighteenth centiu-y.

We may thus sum up the varieties of assumpsit :

(a) The old action of assumpsit which still remained after

the two following species had sprung from it.

(b) Indebitatus assumpsit on a genuine contract whether

express or implied.
^

(c) Indebitatus assumpsit on the fictitious contract implied

by the law in most instances of quasi-contract.

If we were rash enough to risk an anachronism, we might

say that here we have instances of liability which arise

respectively from (a) tort, (b) contract, (c) quasi-contract.

At any rate, it is obvious that the way in which this seed of

assumpsit had sprouted contained all the possibilities of tort,

contract and quasi-contract overlapping one another. That

is exactly what happened, and although forms of action have

been abolished their substantial effect on the law remains and

we can now give some modern illustrations of it.

§ 190 .

Extension of

indebitatus
assumpsit.
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§ i91.

Modern
coincidence

of tort and
contract.

(1) Common
calling.

(2) Brown v

Bnnrman.

§ 191. Coinoidenoe of tort and contract in modem law.

(1) Common calling,—Where a man, by his incompetence

in the exercise of a “ common calling ”, injures another, he

is liable in damages. Such a person is a smith, a farrier,

a "surgeon, an innkeeper, a common carrier. The older

lawyers found classification of this obligation of competence

a tough affair. Being an instance of the oldest form of

assumpsit, it arose quite independently of contract, although

it is clear that in most instances of it there would be a

co-existing contract. Thus, whether a surgeon who negli-

gently injures X by his treatment is hired by X or by some

one else (as where X is an infant), X can sue him. After

considerable hesitation between tort, contract and quasi-

contract, the Courts held that the plaintifi in such circum-

stances could sue either in 1f)rt or (if there were a contract)

upon contract (h). In Bretherton v. Wood (1821) (i), this

doctrine was clinched. In an action for negligence against

a common carrier, the plaintiff alleged alternatively (i) a

breach of a duty undertaken for hire or reward (breach of

contract), and (ii) a breaah of the duty which sprang merely

from accepting the plaintiff as a passenger (tort). It was

held that although assumpsit might have lain in respect of the

breach of contract, yet the duty in (ii) was one imposed by
law and needed no contract to support it (k).

It should be noted that an innkeeper and a common
carrier are respectively rmder a general duty (the exceptions

need not be detailed here) towards the public—the innkeeper

to receive anyone who applies for accommodation at his inn,

the common carrier to receive goods proffered to him for

carriage. Breach of this duty is actionable as a tort by the

injured party; it is not a breach of contract, for ex hypothesi

no contract has been formed (Z).

(2) The principle in Brown v. Boorman (1844) (m).—In

this case the House of Lords laid it down that wherever there

is a contract and something to be done in the course of the

ih) For the history, see Winfield, op. cit., 59—62.

(i) 3 B. & B. 54.

(/c) Later decisions illustrating the principle are Pozzi v. Shipton (1838),
8 A. & E. 963; Marshall v. York, Newcastle and Berwick Ry. (1851), 11
C. B. 655 ;

Tattan v. G. W. Ry. (1860), 2 E. & E. 844.
(l) This action in tort is an action upon the case, and it was held in

Constantine v. Imperial Hotels, Ltd., [1944] K. B. 693, where an innkeeper
was sued, that no special damage need be proved.

“

(m) 11 Cl. & F. 1, 44, per Lord Campbell.
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employment which is the subject of that contract, if there is a

breach of duty in the course of that employment, the plaintiff

may recover either in tort or in contract.

Stated in this bare form the principle might appear to

make violation of any legal promise a tort and to obliterate

the line between contract and tort, and indeed an unsuccessful

attempt was made not long after Bronm v. Boorman to get

this interpretation put upon it (n). But the judgment of

the Exchequer Chamber in Brown v. Boorman (o) clearly

shows that the principle is to be limited to cases covered by

the old action of assumpsit for breach of an undertaking,

i.e,, to actions against attorneys, surgeons and other profes-

sional men
; against common carriers, shipowners on bills of

lading and bailees. The Court did not profess that this we^

an exhaustive catalogue, but 4t is pretty certain that the

principle can apply only to contracts ejusdem generis with

those enumerated by the Court, and it is only the Courts

themselves who can tell us what they are. In Brown v. Boor-

man itself, an oil broker who fell within none of the classes

mentioned by the Exchequer Chamber was nevertheless

ijicluded in them. A later decision took in a jobmaster who
had let out a defective vehicle (p). On the other hand an

architect has been ruled out
; his duty is founded upon contract

and upon nothing else (g) ;
and it would appear that a stock-

broker is in the same position (r).

(3) Where there is a cause oj action in tort, a co-existent

claim for breach of co7itract will not in general affect it ,

—

This is, to some extent, the converse of the principle in

Brown v. Boorman, but it is wider in scope. Liability in tort

is fixed by the law irrespective of any contract between the

parties, although it is possible that in certain circumstances

liability in tort may be modified by contract. ^
It must of course be ascertained at the outset whether

there are in fact alternative claims; indeed, this is so with

all the cases under this section, for otherwise the problem

(n) Courtevaij v. Earle {1850), 10 C. B. 73, 83. *

(o) 3 Q. B. at pp, 525—526.

Ip) Hyman v. Nye (1881), 6 Q. B. D. 685, 689,

{q) Steljcs V. Ingram (1903j, 19 T. L. K. 534. Note that an architect

need not necessarily have professional qualifications.

(r) Slesscr, L.J., in Jarvis v. Moy, [1936] 1 K. B. 399, 406: but, with
respect, reasoning is not convincing. An interesting historical example
of the principle in Broton v. Boorman was an express warranty on a sale of

good's; Winfield, op, cit., 66—68.

659'
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§ 191- cannot arise. A good practical test is this. The action is

founded on contract, and on contract only, if, supposing the

claim upon it were struck out of the pleadings, no ground of

action would remain (s). The particular form of action

alleged is not the determinant factor; the vital question is,

“ What is the substance of the claim ? Contract or tort ? ” (t).

Where there is a substantial claim in tort, the plaintilf

need not allege the existence of a contract, although it is

probable that one was made; e.g., where a medical man is

called in and bungles the treatment of a patient (w). Much
less can a defendant, whose substantial liability is in tort,

thrust upon the plaintiff a contract which he never alleged,

as where a dentist was held liable in tort for injuring his

jftitient’s jaw (a).

If there are substantial claims in both tort and contract,

the plaintiff can recover on either, subject to the provisions

of the County Courts Acts of which we shall speak shortly.

Tljis has been frequently illustrated in accident claims against

railway companies, although the rule is not limited to

them (b). The principle, which has now been established for

some time, is that any passenger who has been injured by the

negligence of the company can sue them in tort if they have

invited or knowingly permitted him to enter the train, whether

or not there is also a contract for carriage between him and

the company. That was the ground taken by Blackburn, J.,

in Austin v. G. W. Ry. (c). A woman and her child were

travelling in the defendants’ train, and the child was injured

by the defendants’ negligence. The mother had bought a

ticket for herself, but none for the child, as she honestly

believed that none was required. The child was held entitled

to recover damages, for it had been accepted as a passenger.

Some of the other Judges put their decision on the much
less felicitous ground that there was a contract to carry the

mother and the child, but this strains the law of contract to

(«) Legge v. Tucker (1856), 1 H. & N. 500, decided this before the

Judicature Act, 1873, and since that Act the test appears to hold good

;

A. L. Smith, L.J., in Turner v. Stallibrass, [1898] 1 Q. B. 56, 68.

(t) Turner v. Stallibrass (last note), and Bramwell, L.J., in Bryant v.

Herbert (1878), 3 C. P. D. 389.

(u) Gladwell v. Steggall (1839), 5 Bing. N. C. 733; Pippin v. Sheppard
(182'2), 11 Price 400; De Fremlle v. Dill (1927), 96 L. J. K. B. 1056.

(o) Edwards v. Malian, -[1908] 1 K. B. 1002.

(5) Dalijell v. Tyrer (1858), fl. B. & E. 899.

(c) (1867), 8 B. & S. 327.
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creaking point (rf). However, Blackburn, J.’s, view was the

basis of later decisions (e). Of course, if the plaintifi has not

been accepted as a passenger, or if the acceptance is due only

to his fraud, he is a trespasser and has no greater rights than

any other trespasser. Such is one who slips unobserved into

the train and hides under a seat, or one who steals a ticket.

If the wrong alleged is neither a breach of contract nor

a tort, no action will lie. This axiom would not have been

worth stating but for some ingenious but unsuccessful

attempts on the part of pleaders to set it at naught (/).

(4) Third parties and alternative claims.—Up to this point

we have been examining alternative claims between the

same parties. We now pass to cases in which third parties

are concerned.

First, the same plaintiff 'may have alternative claims

against John in tort and against Peter in contract. Now
these claims are not mutually exclusive. He can pursue

either of them. Thus in Foulkes v. Metropolitan District

(§)> til® X Railway Co. owned the line and platform at

Richmond and, under a contraet with the Y Railway Co.,

they allowed Y rimning powers over the line there. The

plaintifi bought from X his ticket for a return journey to

Richmond and travelled (as he B'as entitled to do) in Y’s

train. On alighting at Richmond, he was injured by a fall

due to the fact that the level of the platform was too low in

relation to the level of the carriage floor. He sued the Y Co.

who were held liable (i) because probably there was a contract

between them and the plaintiff for safe carriage
;

(ii) because

they had certainly committed the tort of negligence in having

broken the duty cast upon thenrby their aceeptance of him
as a passenger

;
that duty required them not only to provide

a safe vehicle but also a safe means of quitting it. If the

plaintiff had preferred to sue the X Co. for breach of their

(d) Still less happy was the view of Cockburn, G.J., that even if the

mother had misrepicseiited the child’s age in order to get a free pass for it,

the child could still have lecovercd against the defendants.

(e) Foulhes v. Metropolitan District Ry (1879), 4 C P. D 267; 5 C, P. D.
157 ;

Kelly v. Metropolitan Ry
, [1895] 1 Q. B. 944, 946. The duty extends

also to a passenger’s luggage: Marshall v York, etc., Ry. (1851), 11 C. B.
655. Denton v G. N Ry (1856), 5 E, & B, 860, is now probably incapable

of being suppoited on either ground on which it w'as decided. Pollock, Torts,

235, 432; and Contract (12th ed. 1946), 12, 15.

(/) Tolht V Sheistone (1839), 6 M. & W. 283; Howard v. Shepherd

(1850), 9 C. B. 297

(g) (1880), 6 C. P. D. 157.

§ 191 .
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§ 191.

Privity of

vintraot.

contract with him, he could have done so successfully and

they would apparently have also been liable in tort for

negligence.

The like law applies where, on the same facts, one wrong-

doer has exposed himself to separate actions by A for breach of

contract and by B for tort. The absence of any such contract

would not release him from liability in tort. The presence of

it is equally irrelevant on that point (h).

In none of these cases are full damages recoverable twice

over. Thus if the claim in tort is fully satisfied, in general

only nominal damages would be recoverable, for that in

contract
;
but, as we shall see almost immediately, the rules

as to remoteness of damage in tort are different from those

for breach of contract, and in some circumstances much more

may be recoverable under the one head than under the other.

So far there is little difficulty, but the clear principles

enunciated in this sub-section have been somewhat obscured

by, a distortion of the doctrine that no one except the parties

to a contract can sue for a breach of it. This doctrine, known

as “ privity of contract ”, is perfectly sound and is well

established. But it was wrongly applied to the prejudice of

another equally sound doctrine that if A breaks his contract

with B in such a way as to 'commit a tort against C, C can sue

A in tort. In such a case, the contract between A and B
has nothing to do with C. Suppose that I hire a horse from

you and by negligent riding knock over C and injure the

horse. C sues me for the tort of negligence whereby he has

been injured. What does it matter to him whether I am
also liable to you for breach of contract in injuring the horse ?

The question seems to anWer itself. Yet until recently

there were some decisions that proceeded upon the illogical

inference that because there is no contract betwen A and C,

therefore there can be no liability of A in tort to C. We
have already explained how this came about (i), and how the

majority of the House of Lords in Donoghue v. Stevenson (k)

exploded the fallacy.

(h) Meux V. G. E. Ey., [1895] 2 Q. B. 387 (negligent injury to livery

of plaintiff's servanr, the contiact of carnage being with the servant; the
livery belonged to the master, who recovered damages in tort tor negligent
injury to it). So, too, Marshall v. York, etc., Ry. (1851), 11 C. B. 655.

(t) .4nte, § 160; 34 Colifmbia Law Eeview (1934), 41—66; lyinfield,

op. ctt., 73—76.

(k) [1932] A. C. 562.
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It is fairly obvious from the contents of this chapter that §

a sharp severance of tort from breach of contract is, even at county

the present day, impossible for the Common Law. In one Courts Acta,

direction, however. Parliament has achieved, with dubious

results, what the Common Law regarded as impracticable.

The County Courts Acts have set up an artificial distinction

between actions upon contract and actions in tort. When
these Courts were created by an Act of 1846, the object of the

Legislature was to cheapen legal procedure for the recovery

of small claims and the Act, in order to compel litigants to

take advantage of this procedure, penalised a plaintiff in the

matter of costs if he brought an action in one of the higher

Courts which could have been sued in a County Court and if

he recovered less than a certain minimum sum fixed by tho

Act (1). Now this minimum was less in an “ action founded

on tort ” than in an “ action founded on contract ”, and

succeeding Acts repeated this distinction. It is now embodied

in the County Courts Act, 1934 (m), which (for the purpose of

getting a higher scale of costs) makes the minimum £50 for

tort and £100 for contract. It follows, then, that if a plaintiff

recovers some sum between £50 and £100 in an action in the

High Court which he ought to have brought in the County

Court, it becomes a vital matter Jo him in the question of

costs to know whether his action was founded on tort or on

contract. The Courts have had to decide this question on

several occasions, and they have been considerably embar-

rassed by the fact that the County Courts Acts in effect tell

them, “ You must decide this action to be either in tort

or on contract ”. But this has two awkward results. First,

it ignores the existence of quasi-contract and, secondly, it

sets up a statutory exception to the rule that a plaintiff

can allege in the same action two different causes of action and
that he will have the benefit of whichever he establishes (n).

The Courts have done their best to give effect to the legal

dichotomy thrust upon them by making the test, “ Which is

the substantial cause of action? Contract or tort?” (o).

But the test breaks down or becomes merely Procrustean,

{1) 9 & 10 Viet. c. 95, s. 129.

(m) 24 & 25 Geo. 5, c. 53, s. 47; if less than £10 in tort or £40 in

contract awe recovered, the plaintiff will get n(4 costs at all.

(n) Lindley, L.J., in Taylor v. M. S. cC L. Ry.j [1895] 1 Q. B. 134, 138;

Collins, M.B., in Sachs v. Hendcrsorif [1902] 1 K. B. 612, 616.

(o) Slesser, L.J., in Jarvis v. Moy, [1936] 1 K. B. 399, 406.
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§ 191 .

Measure of

damages.

Bemoteness
of damage.

where the plaintiff shows on the same facts a substantial

cause of action in both contract and tort (p). Nor, apart

from this, are all the decisions easily reconcilable {q). But

confusion of this sort is almost inevitable when Parliament,

in reforming the law, ignores its history.

The measure of damages in alternative clauns.—If, apart

from the County Courts Act, the plaintiff establishes that his

claim is just as substantial in tort as for breach of contract,

to what amount of damages is he entitled ? The question

is a practical one because there are differences on this point

between the law of tort and the law of contract.

Thus vindictive or exemplary damages are recoverable in

tort, but not in general for breach of contract.

Much more important arc the differences in the rules as

to remoteness of damage. We have endeavoured to state

what they are in tort (r). In contract what are called the

rules in Hadley v. Baxendale (s) apply :

• (i) Damages for breach of contract should be “ such as

may fairly and reasonably be considered either arising

naturally, i.e., according to the usual course of things, from

such breach of contract itself, or such as may reasonably be

supposed to have been in the contemplation of both parties,

at the time they made thi contract, as the probable result of

the breach of it ”.

(ii) If there are special circumstances under which a con-

tract was made and they were wholly unknown to the party

breaking the contract, he may be liable for general damages,

but he is not liable for damages due solely to those special

circumstances. •

Thus in Hadley v. Baxendale itself, the plaintiffs, who
were mill-owners, delivered a broken shaft to the defendants,

who were common carriers, instructing them to deliver it

immediately to X for repair. Owing to the defendants’ delay

in the delivery, the plaintiffs had to stop their mill and thus

they lost profits. The loss of these was held to be too remote

;

for, although the defendants knew that the mill had ceased

working because the shaft had broken, they knew nothing

(p) E.g., Pontifex v. M. Ry. (1877), 3 Q. B. D. 23.

(?) E.g., Tatlan v. G. W. Ry. (1860), 2 B. & E. 814, and Pieming v.

M. S. d L. Ry. (1878), 4 Q. B. D. 81.

(r) Ante, § 21.
*

is) (1854), 9 Ex. 341, 354—355.
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of the special circumstance that the profits of the mill would

be stopped by their breach of contract.

Now whatever difficulties there may be about ascertaining

the rules of remoteness in tort, one thing is beyond question.

The second rule in Hadley v. Baxendale marks a sharp

difference between tort and contract, for in tort a man is many

a time held liable for damages arising from special circum-

stances of which he had no knowledge (f). Moreover, it is

tolerably certain that the rules as to contract have not been

affected by the decision in Re Polemis (u), although the facts

in that case might be regarded as constituting a breach of

contract as well as a tort (a).

Let us assume, then, that the plaintiff has proved on the

same facts alternative claims in tort and for breach of contract

and that he would get damages on a higher scale in one of

these claims than in the other. Is he to be deprived of the

higher award simply because he has alleged alternatively the

other claim? The common-sense answer would seem to be':

“If he has really established the^ claim which carries the

greater amount of damages, he ought to be entitled to that ”.

But whether this is the correct answer in law is not entirely

free from doubt. In 1909 Lord Japies of Hereford thought

that it was the correct answer. “ During many years when I

was a junior at the Bar ”, he said, “ when I was drawing

pleadings, I often strove to convert a breach of contract into

a tort in order to recover a higher scale of damages, it having

been then as it is now, I believe, the general impression of

the profession that such damages cannot be recovered in an

action of contract as distinguished from*tort. . . . That view,

which I was taught early to understand was the law in olden

days, remains true to this day ” (b). Moreover, in France v.

Gaudet (1871) (c), the Court of Queen’s Bench had taken the

same view in a case where the defendants’ wrong amounted
to the tort of conversion as well as to a breach of contract and
they were held liable for the higher scale which, on the facts of

the case, were claimable for conversion. France v. Gaudet

was distinguished by the majority of the Court of Appeal

(t) The Argentina (1889), 14 App. Cas. 519, carries this point.

(u) [4921] 3 K. B. 560.

(a) Ante, p. 68, note (r).

lb) Addis V. Gramophone Co., Ltd., [1909] A. C. 488, 492.

(c) L. E. 6 Q. B. 199.

§ 191 .
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§ 191. (Greer and Maugham, L.JJ.) in The Arpad (d). It is hard to

say exactly what was the attitude of the learned Lords Justices

towards the proposition now under discussion,, but upon the

wlK)le their decision is perhaps to be limited to the facts before

them (which showed both conversion and breach of contract)

;

and it does not appear to militate against the view that, as

a general rule, the higher scale is recoverable, nor even against

the view that in some circumstances higher damages are

recoverable for conversion where that is a claim alternative

to one for breach of contract (e). And it is notable that

Scrutton, L.J., in a dissenting judgment adopted the principle

supported by France v. Gaudet (/).

It is clear, however, that a plaintiff cannot evade a

Substantive rule of law by framing his claim alternatively,

whether he does so for the purpose of swelling the amount
of damages or in order to secure any other advantage. Thus,

no minor can be made liable in contract by endeavouring to

sue him in tort (g).

In marking the points of intersection of contract and tort

we have incidentally noticed some of the differences between

these branches of the law. Others were considered in earlier

chapters, e.g., on the definition of tort, the application of

volenti non fit injuria and the periods of limitation of actions,

and we can end with cross-references to them (h).

(d) [1934] P. 189 ,
219—221, 234—236.

(e) Greer, L.J., at p. 22i, expressly reserved his opinion as to the

damages recoverable for personal injuries arieing from a wrong which is

both a tort and a breach of contract. Maugham, L.J., at p. 234, said that

ho was dealing only with the case of an action of trover “ where though
technically the facts may be held to amount to conversion by the defendant
to his own use, yet the rfe'Al ground of the action is breach of contract to

deliver

(/) At pp. 202—206. See Professor A. L. Goodhart’s discussion of The
Arpad in 2 Toronto University Law Journal (1937), 12—13. Chinery v.

Viall {I860), 5 H. & N. 288, is difl&cult to reconcile with the principle:

Winfield, op, cit.j 80—81.

{g) Green v. Greenbank (1816), 2 Marshall 485,

(h) Ante, §§ 3, 4, 13, 188.
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Action for Damages, 147—153. See
also Damages
contemptuous, 146
continuing injury, 151
diminution of loss, 147—148
excessive, 14&—149
exemplary, 148—149
injuria sine damno, 146
new trial, 148
nominal, 146—147
ordinary, 147—148
perverse verdict, 148
several rights violated, 160^
statutory remedies, 156—160. See

also Statutory Pemediea.
substantial, 147—148
successive actions, 149

—

153

Action fob Damages

—

continued.
vindictive, 148—149*
waste, 147
wrong estimate, 148

Action for Specific Eestitdtion.
See Specido Sestifufion.

Adultery, 229, 232—233

Agony op Moment, 77, 420

Aircraft, 320—322
torts on, 181—162

Air-space, 318—322 o

Alien, act of State and, 87—00

Aliens, 111—112

Allen, Prof. C K , 34, 62

American Law,
aircralt, 320—322
air space, 318 , 320 ,

322
animals, 526, 529, 631
arrest, 217
assault, 214, 215

. broadcasting, 244—245
children trespassing, 575, 676, 581
competition, unlawful, 597, 601
contiact, inteifcrence with, 593
contributory negligence, 412—413
conversion, 349
damage, remoteness of, 64, 65. 72
dangerous .>

chattels, 514
land, 548, 551, 554, 557, 559,

567, 569, 572, 573, 675, 576.
581

death, 183, 202
deceit , 387 , 388
detaination, 240, 244, 245
entiLement ot spouse, 231
false impiisonment, 217
high.vay, 56, 316
house, ruinous, 559
invitee, 559
joint toitfeasors, 175
licence, 328
lunacy, 109
malice, 62
malicious prosecution, 611. 614,

620
necessity, 66, 57, 69
negligence, 397
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Americak Law

—

continued.
negligent misstatement, 388
nervous shock, 77, 78, 80
official, State, 90
parental rights, 235
plaintiff a wrongdoer, 39, 40
privacy, 636
remoteness of damage, 64, 65, 72
rescue cases, 34, 37-^8
schoolmasters, 115 \

trespass
ab initio, 333
to goods, 340, 341
to land, 328

volenti non fit injuria, 29

Animals, 502—534
cats, 512—513
cattle-trespass, 509—520. See also

Cattle-trespass,

contract, 509
deer, 5L3, 526, 530—531
defamation by, 503
defence against, 51
dogs, 512—514, 528
ferce natures, 621—522, 624—527,

531, 532
fox-hunting, 167—168, 503
highway; straying to, 504—509
liability, forms of, 502
mansuetcB natures, 504—509, 622

—

624, 526, 530, 532, 533
negligence by, 503, 606—509
nuisance, 503, 508
ordinary liability in tort. 603

—

609 ^
scienter liability, 520—634

act of God, 531
agent, knowledge of, 527
default of plaintiff, 532
defences, 531—534
defendant, 530
dogs, 528
duration of liability, 530
ferce natures, 521—522, 524—

-

527, 531, 532
finder of animal, 530—531
harm,

kind of, 529
natural to species, 522

—

526
history, 520
knowledge, proof of, 526—528
mansuetee natures, 521—524
place of barm, 528
proof, 626
remoteness of damage, 529
Rylands v. Fletcher, 521
scope, 528—531
stranger, act of, 531
straying, 505 •

trespassers, ,633

warning, 533

Animals—continued.
trespass, 504. See also Cattle-

trespass,

trespass to, 340

Arrest. See Palse Imprisonment.

Assault, 211—215
attempt, 212—214
battery

,

defined, 212
distinguished, 212—215

criminal, 216
defences, 216—216
defined, 212
fear, 215
force, 212—213
intentional, 212
negligent, 206
pistol, pointing, 213—214
words, 213

Assiip^MENT OP Eight of Action in
Tort, 651—654

Assumpsit, contract and tort, 656—667

Bailment,
contract and, 6—

7

. conversion, 354, 364
involuntary, 364—366
JUS tertii, 353—355
possession. See Possession,
tort and, 6—

7

^
vicarious responsibility and, 128

BANKROPTor, action in tort, 652—653

Barrister,
discipline of, 116
immunity of, 94, 284
negligence of, 406

B

BATTERr. Sec also Assault.
negligent, 206

Beale, Prof. J. H., 64, 65, 73

Bohlen, Prof., F. H., 23, 29, 38, 67,
77, 131, 397, 413, 414, 484, 549, 664

Boxing, 26

Buckland, Prop., W. W., 8, 13, 410 .

Business, interference with. See Com-
petition, Unlawful.

Capacity, 82 seq.

explained, 82
State, the See State,
status and, 82
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Cas Fobtdit, 49

Case, action upon, origin, 3—

4

Case and Tbbpass. See Trespass on
the Case.

Caedal Delegation, 121—123

Cats, 51, 512—514

Cattle-teespass, 17 , 209 ,
509—620

act of God, 519
cats, 612—514
cattle, what are, 512—514
damage,

kind of, 616—517
remoteness of, 516—517

default of plaintiff, 518
defences, 518—520 a

distress damage feasant, 330—332,
520

dogs, 512—514
fencing, 504—509, 516
historical, 509
inevitable accident, and, 45, 519
negligence distinguished, 510
parties, 517
place, 515
Hylands v. Fletcher, relation to,

611, 515
scope of rule, 512—518
straying from highway, 515—516
tender of amends, 520
third party, act of, 518

Champebts. See Maintenance.

Chabi.esWOBTH, De., 22, 397, 416,
537—538

Chattels, Danoeeohs. See Dangerous
Chattels.

Cheshire, Dr., 176, 177, 181

Child,
dangerous land, 575—684

contributory negligence, 582
historical, 576
licensees, 577—578
present law, 677—584
rule stated, 575
temptation, 579
trap, 583
trespassers, 578—584

parental
liability for, 98—99
rights in, 234—239

pre-natal injury, 95—96
'

See also Minor.

Cinematograph,
defamation by, 244
risks, 26—28

Classification op Torts, 204—205

Common Calling, 398, 658—659

Common Cabrieb, 398, 658 >

Common Employment, 128 seq.

contributory negligence, 141—142
exceptions.

Common Law, 136—139
statute, 139—142

history, 139—142
limits of, 136—143
rule stated, 128—129
statutory duty, 139—142
strict duty, where, 142—14?
test of, 131—136 •

volenti non jit injuria, 141
volunteer, 133—136

Competition, Unlawful, 697—609
combined, 597
malicious interference with occu-

pation, 599
passing off. See Passing Off.

slander of title, 600—602
threats, 598. See also Contract,

Interference with.

Conflict of Laws. See Locality of
> Tort.

CONFDSlO, 356

Conspiracy, 427—435
abuse of procedure, 427—428
definition, 428
history, 427—428
malicious prosecution and, 427, 610

(Unstable, Protection, 90—91

Contract,
bailment and, 6—

7

danger, undertaking, 27—29
dangerous

chattels, 538
land, 553—557

deceit, 375, 389
interference with, 15, 587—609

conspiracy, 593
contemplated contract, 593

—

596
history, 587
justification, 592
kinds of, 590, 593—596
servant,

,
enticement of, 588
harbouring, 588
inducement by, 591
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Coj«TB\CT—continued
interfeience with—continued

subsisting contract »
587—593

thieats, 590, 594—596 See
also Competition, Unlawful

privity 0^ 541—545
relation to tort, 4, 655—666

assumpsit, 656—657
Brown V Boonnan, 658—659
common calling, 658—669
County Couifs Acts, 663
damages, 664
histoiical, 655—657
modern law, 658—666
piivity of contract, 662
thud parlies, 661

tort distinguished, 7—

8

Contributory Negligence, 412—426

See generally Negligence, Contri-

butory I

common employment, and, 141

—

142
nuisance and, 473
plaintiff a wrongdoer, 39—40

remoteness of damage, 77

rescue cases, 36
tielcnts uoy. ojiA, 30—39

Conversion, 343—373
abusing possession, 356
bailee, 354
bailment,

estoppel, 354
third party, 371

bona fides^ 363—366
confusio, 356
CO owner, 352
damages, 370—373
defences, 366—370
defined, 349
demand and refusal, 363
denial of title, 356
destmction, 356
detinue, compared, 348
estoppel, 354
finding, 353, 357—360, 365
hire purchase, 351
history, 344—^16
innocr'nt, 364—366
mvoluntaiy bailee, 361
judgment, 372
JUS tcrtii, 353—355
limitation, Statute of, 361, 648
misdelivery, 360—363
mistake, 363—366
modern law, 349—373
petition of right, 64—85
possession, 350, 351, 353
reception of goods, 360—366
remedies, 366—373
replevin, compared, 346
retaking goods, 366
revel sionary owner, 350

Conversion—contintied

right to possess, 3p0

seller, by, 352
servant, 351—352
speci/icatio

,

356
taking possession, 355

title of plaintiffs 35^
trespass to goods ^nd, 344—346,

349
what IS, 3d5—^66

Convict, 110, 645

Go OWNER, conversion, 352

Corporation, 104—108^
capacity to sue, 10?
tntra vtres torts, It^^

liability to be sued> 1*^^

—

malice, 106
ultra vires torts,

Counsel, immoDity, 94 > 284 See also

Barrister

CouNiY CouMs, tort stud contract,

663—664

I

CotJBTS, immunity of, 91—^95

Cbime, tort and, 10—ll

Crown, liability of, 8?—87 See also

State

Damage, 19
remoteness See Rejuotenees of

Damage

Damages
,

action for Action for

Damages
malice may aggraV^f®* 83
unliquidated, &—

Damnum Fatale, 46

Damnum Sine Injuiua, 16, 17

Dinoebous, meaning of. 488—484,

537—538

Danoeeous Chattels, 635—547

contiact, 538
privity of, 541—6^7

deceit, 389
default of plaintiff, 546

Baud 540
gift, 539 •
inspection, possibility of, 546

knowledge, 540
loan, 530
manufacturer, 544^647
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Dangeeous Chattels—continued.
meaning of, 637—538
negligence, 635
premises, on, 538
special circumstances, 541
strict liability? 536
transferee,

immediate, 538
ultimate, 540

Dangbeohs Land, 548—584
" absolute " duty, 552
animals, 524—626
child. See Child,
contract, 551—557
Francis y. Cockrell, rule in, 551

—

557
highway, 560
house, ruinous, 547, 554, 557
independent contractor, 559—560
Indermaur v. Dames, rule in, 657
—568 ^

invitee, 549, 557—568
licensee, 568—-572

negligence, 549
occupier liable, 650
strict duty, 549
structure, meaning of, 548
trap, 571
trespasser, 572—575 *

volenti, etc., 550, 562

Dangbeods Operations, 475 ,
585—586

Dangerous Structures. See Danger-

j

ous Land.

Death, 183—203
actio personalis moritur curn per-

sona, 184—185, 196
Baker V. Bolton, rule in, 194—201
contract, 186, 196—197
creating liability, 183, 193—201
criticism of iaw, 202—203
defamation, 189
enticement, 189
exemplary damages, 191
expectation of life, 190—191
extinction of liability, 183—184,

636
Fatal Accidents Act, 1846. -.197

—

201
infliction of, not a tort, 193—196

exceptions, 196—201
eeduction, 189

Deobit, 374—396
agency, 389, 392, 394
ambiguity, 392
conduct, 375—370
contTact, 375, 389—390
damage, 392
dangerous chattels, 387, 389, 640
defined, 374

Deceit

—

continued.
Derry v. Peek, rule in, 384—390
directors

,
388 "

“ equitable " fraud, 389
Equity, compensation in, 389
estoppel

,
389 •

fact, statement of, 375
falsity discovered later, 382
guarantees, 393
history, 15, 19, 374
intent, 377
knowledge, 384—390
law, statements of, 379
negligence, 384—390 •

obvious, 390—392
opinion, 378
person, injury to, 226—228
promises, 376
prospectus, 388
recklessness, 384
reliance on statement, ^0
resiitutw in integrum, 390
silence, 376, 382—384
statement, false, 375—384
statutory duty, 388
suppressio veri, 381, 395
warranty of authority, 389
writing, 393

Deer, 512, 526, 630—631

Defamation. 240—303
abuse, 245—246
adultery, imputation of, 250, 251
‘advocate, 284
animal, by, 503
apology, 274, 303
broadcasting, 244—245
class, 264—265
coincidence, 263—264
colloquium, 260
common interest, 298—299
Conrts of law, 283—285
crime, imputation of, 248—249
damage,

remoteness, 247—248
special, 246—247

death, 189
defamatory, meaning of, 240—242,
266—263

defences, 272—301
defined, 210
dictation, 243, 295
disease, imputation of, 249
dishonesty, imputation of, 250
duty to communicate, 293—298
essentials, 255—272
fair comment, 274—282

essentials, 275—282
Judge, duty of, 279
jury, duty of, 279
justification and, 276—278
malice, 281—282
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Dbfamatioi.—continued
fair comment—continued

motive, imputation of bad,
280—281

opinion, 276—278
privilegfe and, 281—282
public interest. 275
rolled up plea, 277—278

film, 244
gramophone recoid, 243—244
grievances, public redress of,

301
husband and wife, 101, 267
mcompetence, imputation of, 250
injunction 155
innocent, 262, 263—264, 268 , 269,

270
innuendo, 259—266
insult, 245—246
Judge, lunctions of, 257—258
judicial^ proceedings, 283—285 , 289
jury, functions of, 256—259
justification, 272—274, 277—^278

legal duty, 293—298
libel distingushed from slander,

242—245, 246
Ubiary, 269
malice, '256—256, 301—302
military reports, 287—269
mistake, 42
moral duty, 293—29S
newspaper, 268—271, 290—293
office, unfitness for, 250, 252
official communications, 287

Parliament, repoits, etc , 283, 290
praying for plaintiff, 299
preaching at plaintiff, 299

privacy and, 634
privilege, 282—302

absolute, 283—289
fail comment and, 281
meaning, 282
qualified, 290—302

public meetings, reports of, 292
publication, 266—272

assent to, 271—272
distributor, by, 268
husband and wife, 267
producer, by, 269—272
repetition, 267—270
volenti non fit injuria, 271—

272
redress of grievances, 300
reference to plaintiff, 263—266
repetition, 248, 267—270
reports,

judicial proceedings, 289
Parliamentary proceedings, 283,
290

public meetings, 292
rolled up pica, 277—278
self-defence, 300—301
shunning, 240

Defamation

—

continued.
sky writing, 242
slander,

actionable per se, 248—255
libel distinguished, 242, 246

—

248
social duly, 293, 295
solicitor and client, 285
Star Chamber, 254
trade protection society, 296
truth, 272—274, 277—278
uuchastity, imputation of, 250
unfitness in office, 250—-252

vitupeiation, 245—246
witness, 283, 285

Detivde, 343, 346
conversion and, 348
history, 343
judgment, 347
]us tertii, 347
modern law, 346—348
retaking goods, 366—370
tort or contract? 655
trespass to goods and, 348

Directors, company, 388

Disease,
imputation of, 249
inlectiug with, 30, 227

Disparagement of Goods, 600— 602

Distress, 830
damage feasant, 380—332, 366, 620

Dogs,
defence against, 51
scienter, 528
trespass, 612—514

Droo, administration of, 31

Duress, 59

Ejectment, 334—338

Enticement, of spouse, 189 ,
229—232

Estoppel,
bailee, 354
deceit, 389
ejectment, 337
lessee, 337

Ex Turpi Causa Non Oritur Actio,
27, 28, 30

Executive Acts, 85—91

Expectation of Life, 189—191
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ExTINOTIO^ OF Liability in Tobt,
636—654 See also Accord and Satis

faction ,
Assignment of Action

,

Death, Judgment; Limitation;

Eelease, Waiver

False Imprisonment, 217—224
arrest, 220—223
defences, 223—224
defined, 217
escape, means of, 219
hypnotism, 217
knoTi ledge of plaintiff, 217—218
malicious prosecution and, 228

—

229
mistake, 220—223
reasonable giounds for, 221
remedies, 223
lesliaint, nature of, 217—219
unconsciousness of plaintiff, 217

—

218
volenti non fit injuna, 220

Family, injuries affecting, 229—239

FutoNY,
arrest for, 220—223
pievention of, 329
toit and, 16Ct—164
trespass and, 160—164

Finding, 357—360, 372

Fire, 495—5C1
accidental, 497
historical, 495
inevitable accident, 51, 500
neghgenter, 499
piesent law

,
497—501

railway engines, 498

Football, 24, 26

Force Majeuhb, 49

Pox HUNTERS, 167—168, 503

Franchise, mteiference with, 627

Francis v Cockrell, rule in. See
Dangeious Land

Gahan, Mr P
,
72

Games, mjuiies m, 24—27

Goodhart, Fbof a L
, 16, 34, 36, 37,

64, (ft, 70, 71, 107, 108, 113, 183, 295,
316, 357, 360, 465, 485, 486, 595, 666

•

Guttebidge, Prof H. C. , 62 , 63, 631

W.T.

Hanbuby, Dr H G , 11, 328, 381, 604,
606

Heir, taking away of, 234—235

Highway,
accident on, 208—211*

animals straying, 504—509, 515---

516
dangerous operations, 458
deviation from, 56
invitee, 560
misfeasance, 448—450
non feasance, 44S—450
nuisance, 316, 448

—

iS2 456, 458—
460

obstruction, 448—454
projections over, 462—454
repaii, 448—449
ruinous, 560
trees ovei ,

452—454
trespass, 315—317

Hire purchase, 351

Holdsworth, Prof Sir William,
4, 15, 84, 85, 87, 106, 112, 127, 131,
154, 161, 162, 184, 186, 194, 196, 233,
234, 235, 240, 263, 335, 336, 343, 344,
345, 352, 354, 374, 412, 415, 437, 687,
588, 599, 665, 666

Husband and Wipe, 99—104
action between, 100—1Q2

^adultery, 232—233 n
ante nuptial toits, 102
consortium, deprivation of, 229

—

233
defamation, 267
divoice, 103
enticement, 229—232
husband, discipline by, 115
liability ol husband, 102
ravishment, writ of, 232
separate pioperty, 100, 104
separation, 102
wife's liability 99—100, 104

Hypnotism, 217

Ignorance of Law, 40

Indebitatus Counts, 637—638, 656

—

657

Independent Contractor,
dangerous land, 559—560
dangerous operations, 686

• defined, 119
nuisance, 457—460, 479
Rylands v Fletcher, 479, 494
See also Master and Servant.

43
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iNDBKMAtJK 1} Dames, rule in See
Dangeioua Land

Ikbvitible Accident, 42—45

act o£ God and, 44, 45, 48—49
aircraft, ?21
cattle trespass, 519
histoiy, 43—44
mistalie and, 42
necessity and

,
55

nuisance, 494
scope, 44—45
volenti non jit mjuna and, 39

Infant See Child , Minoi

Injunction, 10, 153—156
assault, 155
Chancery ]uiisdiction, 153—155

Coi iinon Law
,
at, 163

damag'^s and, 155—156
defamation 155
defined, 153
discietionaiy, 153, 134

interim order, 153
inteilooutory, 153
mandatory, 154
nuisance, 438
perpetual, 153
prohibitory, 154
quia timet, 154, 155—156
toits to which applicable, 155

Injurious Falsehood, 600—605

Inn of Court, authority of, 116

Innkeeper, 398, 658

Insult, 245—246

Intention, 19—20

Interfcrbncb with Contract See

Contract

Jackson, Hr H M
, 8, 638, 639, 640

Joint Tortfeasors, 165—175
action against one, 168—169
animals, through, 165
common design, 166—168
contribution, 169—173
definition, 166
degiees of iniquity, 170, 172—173
indemnity 17(1—173
lelease, 169
statutory amendment, 164—169
caneties, 165—^166

wider rule, 174—175

Judgment, effect on action in tort,

642—643, 653—654

Judicial Acts, 91—95, 283, 285

Jurors, immunity, 94, 283

Jus Tertii,
conversion, 353, 354—355
detinue, 347
ejectment, in, 337—338
nuisance, 469—470
possession in fact, 308
trespass, 308, 336—338

Justice op thd Peace, 92—93, 94

King, The See Crown
,
State

Land, recovery of, 334—338

Landon, Mr P A
, 3, 12, 14, 16, 44,

244, 289

Law, mistake of, 40

o
Leave and Licence, 24

Libel See Defamation

jLicbncb, 323—329
coupled with interest, 325—329
defined, 323
executed, 325
revocability, 324—329
trespass ol^ imiio, 332—334

Limitation of Actions, 644—651
absence, 645—646
alternative claims, 649
commencement of time, 644—645
concurient claime, 649
conversion, 648
cumulative disabilities, 646—647
death, statutes connected with,
650—651

disabilities, 645—647
fraud, concealed, 647
lunatics, 645
Maritime Conventions Act, 650
minors, 645, 647
parties must be in existence, 645
public authorities, 649—650
rights barred, 648—649
statutes of, 644—651
workmen’s compensation stStutes,

651

Lipstein, Dr
,
110
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L/OCAlity of Tort, 176—132
act wronRful abroad, but innocent

here 177—178
act wrongful here, but innocent

abioad, 178—179
act wronglul heie and abroad,
179—181

aircraft, 181—182
defendant, presence of, 176—177
foreign country, what is, 176
personal obligation, 179—180
rule stated, 177
ships, 180—181
tiespass to land, 179-—180

IjUNaiics, 109—110
limitation of action, 646

MoLadohlin, Peof J A
,
64, 68

McNair, Sir Arnold, 8, 14, 68, ifel

—

182, 318—322, 406

Masisteatc, 92

Maqepder Prop C ,
78

Maintenance and Champerty, 620—620
assignment of chose in action, 624
counsc'

,
623

damage necessaij, 622
defined, 620
fiiendship, 023
history, 621
interest, 624
interference, what is, 621
kinship, 623
master and servant, 623
parties, 622
poor, assistance to, 624
solicitors, 623

Malice, 61—63 See also the titles of

the torts mentioned
abuse of lights, 62—63
conspiiacy, 63 429, 434
damages, 63
defamation, 63, 255, 281, 301—302
malicious prosecution, 63, 618
meanings, 01

nuisance, 63, 446—447

slander ol title, 63, 601
trade, iiiteifeience with, 63, 599

Malioiods Civil Proceldings, 619

—

620

Malicjods iNTEnrLRi nce -wiTii Con
TRACT Sec Contract

Malioiods iNTERPERrNCL with Occdpa*
TioN, 509

Malicious Process, 620

Malicious Prosfcdtion, 610—619

conspiracy, and, 427
false imprisonment, and, 223—224

favourable ending •f prosecution,

614—616
fraud, 615
history, 15, 610—611

malice, 618
mistake, 41—42

petty offences, 613
prosecution, what is, 611—614

reasonable cause, lack of, 616—617

Maliciodsly Causing Eetirement or

Officer, 15

Mantrap, 52

Married Woman, 99—104 See also

Husband and Wife

Master and Servant, 116 sej

mistake of servant, 42, 125
vicarious responsibility, 116—143

caielessness of sesvant, 123

—

125
casual delegation, 121—123
common employment See
Common Employment

course of employment, 123

—

128
crime of seivant, 126—128
hackney carnages, 121
history, 117—118
independent contractor, 119

—

120
mistake of servant, 125—126

rule staled, 117
servant, who is a, 118—121

wilful wiong of servant, 126—
127

Mesne Profits, 156, 338

Miles, Sir J ,
328

Minor, 95—99 See also Child
liability of, 96—99
limitation of actions, 645—646

parent’s responsibility, 98—99

pre natal injuiy, 95—96

Mistake, 40—42

defence, when a, 41—42

fact, of, 43—44
inevitable accident, and, 42

* law, of, 40
superior orders, 90—91

Motive See Malice
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Motor Vehicles, negligence, 209—210,
410

—

Name,
another's. ^ise of", 605—607

change of, 608—609
fraudulent use of. 605—607
garnishing, 606
non-f'rauduleut use, 605—606
title, 607—608

Necessity, 55—59
compensation for injury, 57, 58
highway, deviation from, 56

inevitable accident, and, 55
private defence and, 55
surgery, 26

Neoliqesce, 23, 397—126

agony of moment, 420—423
aircraft, 320—322
animals by. See Animak.
barrister, 406
common

calling, 398
earner, 398

contributory, 412—426
causation theory, 414—416
Contributory Negligence Act,

1945.

.

.424—426
criticisms, 426
duty of plaintiff, 415—416
evidence, 423
history, 412 «

identification, theory of, 415
joint tortfeasor theoiy, 413
Judge's function, 423
jury's function, 423
last opportunity, 419—420
Maritime Conventions Act,

191 1.. 423^24
penal theory, 413
principle, 413—416
public policy theory, 413
rescue cases, 35—37, 431
uile stated, 412
bepaiation of time, 419
statutory duty, 141—142, 425

dangerous
chattels, 535—536
operations, 586
structures, 549

degrees, 407
dill mma, 420—423
duty, 400—405

breach of, 405—412
essentials, 400
gross, 407
highway accident, 208—211
history, 15, 397—400
identification, theory of, 415
impontia culp^e adnumeratui

,

406

Negligence

—

continued.

innknpper, .398

intention, and. If)—21
Judge, functions of, 407
jury, functions of, 407
meanings of, 20—21, 206—207
mental element, as, 397
motor vehicles, 209—210, 410
nuisance, and, 442—444, 472—474
ordinary, 407
proof, burden of, 206—211, 408,
410—411

“ reasonable man ”, 405—407
reasonable, varies with circum-

stances, 407
res ipsa loquitur, 321, 410—411
slight, 407
solicitor, 406
statement, careless, 384—390
tort, as a, 397—426
trespass to the person, and, 207

—

• 211
volenti non fit injuria, 413
wilful, 20

Nervous Shock, 77--80

Nuisance, 436—474
* abatement, 145, 438

aircraft, 320—321

air-space, 320
animals, 503

assize of, 437, 43%
case, action upon, 438
comfort, physical, 441—442
coming to, 468
contributory negligence, 473
custom, loss of, 451—452
damage, 440, 466—467
defences, 467—470
definition, 436
family of occupier, 455
forms of, 439—^41
guest of occupier, 455
highway, 315—316, 448—454, 456,

458—460, 465. See also High-
way.

history, 436—439 '

independent
acts, 469
contractor, 457—460

inevitable accident
, 494

injunction, 438
interference, foipis of, 441—454
JUS tcrtii, 469
landlord, 461—466
lessee

as plaintiff, 455
liability, 461—466

lodger as plaintiff, 455
malice, 446—447
negligence and, 442—444, 472 474
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Nequgencb

—

continued
occupier

as plaintiff, 455
liable, 456-^66

petition ot right, 85
picketing, 632
predecessor in title, 460—466
piescription, 469, 494
privacy See Privacy
private, distinguished, 439
projections, 452—^454

public, distinguished, 439
queue, 452
quod permittat, etc

,
438

reasonableness, 442—444
reversioner, 456
Bylands v Fletcher, relation to,

491—495
sensitiveness, 444
servitudes, 436—437, 440
SIC utere, etc

,
441

temporary, 444—446
theatre queue, 452
thing affected, 454—456

title of plaintiff, 455—456
trespass,

and, 438
to land and, 470—472

trespasser, 460
usefulness no defence, 468
who can

be sued, 456—466
sue, 455—456

Office,
interterence with, 627—628
slander a« to, 250—252

Officer, maliciously causing retirement
of, 16

OM^SSIO^, 19

Parent,
child, liability foi ,

98—99
child’s tort, liability, 98—99

Parental Authoriii 114—115
lights, 234—239

Parents ,

mjuries to, 234—239
hen, taking av\ay, 234
seduction of child, 235—239
services of child, 235—2,39

PASStfto Off, 602—609
common law, 602
degiee, assumption of 607
descriptive void 604—605
Bquitv

,
602—603

Passing Off

—

continued
innocence no defence, 602—603
name, misuse of See Name
title, 607
varieties, 602—609

Person,
physical harm to, other than

trespass, 226—228 See also

Negligence
trespass to See Trespass to the

Person

Petition of Right, 84—85

Physical Harm, intentional, 226—2‘28

Physical Harm to Person, other than
trespass, 226—228

Plaintiff a wrongdoer, 39—40

Plocknett, Prof
, 3

PoLr,ooK, Sir F
, 5, 14, 25, 28 36, 39

42-—43, 45 , 50 , 55
,
56 ,

60 , 68 , 72 ,
73

97, 108, 111, 117, 131, 176, 177, 179

212, 214, 215, 232, 234, 240, 242, 282
289 , 306 , 323 , 342 ,

344 , 346 , 366, 378
379, 385, 394, 396, 416, 434, 456, 460,

470, 491, 494, 495, 510, 644, '553, 558
563, 587, 693, 599, 661

Possess, right to, 306, 313, 350—352

P0SSESSI0^,
animus, 306, 309
bailee, 309
constiuctive, 306
corpus, 306
criminal law, in 311
custody, 306
de facto, 300—309

• detention, 306
exclusive, 309
fart, m, 306—309
intent, 306, 309
joint tenant, 314
]us tertu See Jus Tertii

knowledge, 310—311
law, m, 309—310
legal. 309—310
lessee, 310
licence, and, 323
lodger, 310
moment of acquisition, 313
physical, 306-^08
protection of, 308, 312
railway passenger, 307
reversioner, 314
light

of, 306
to possess, 306
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Possession

—

continued
sell ant, 309—310, 313
subsoil, 317 »

trespass, and, 304 et seq
ucious, 312
what IS, 30C et seq

Pound, Phoe , 62

Peivaci, Infringement of, 15, 631—
635

defamation, distinguished, 633

—

634
defined, 631
pcisonal, of, 633—635
property, of, 631—632

Peivatc Defence, 49—55
animals, against, 51, 55
common enemy, against, 53—55
floods, igainst, 51—55
necessity, and, 55
prison of the, 50—51
persons, against, 51—53
property, ot, 50—51
self help, distinguished, 49—50
third

person, injury to, 52—53
persons, of, 50

tiespassers, against, 51—62

ProcEDDBE, toit and, 2—

5

Public Office See Office

Ql isi Contract,
indebitatus assumpsit, 657
tort distinguished, 8
iiaiyer of tort for, 636—640

Quasi Judicial Puncttons, 93

Quasi Tudicial Powers, abuse of,

114—115, 628—631

Quasi Parental Authority 114—115

Quod Permittat Prosternebe 438

Eavishmrnt, writ of, 232

Eeasonable Man, 21—23 405—407,
442—444

Kelpasp of IjIAbility, 642

Remedies, 144—164 See also Action
for Damages, Ejectment, tn
junction, Self Help, Specific
Restitution

damages, 146—153

Remedies—co iittnued

.

injunction See Injunction
self help See Self Help
specific restitution See Specific

Restitution

Remoteness of Damage, 64—81

agony of moment, 77

animals, 516—517, 529—531
cause, proof of, 80
contract and tort, 68, 70—71, 664

—

666
contributory negligence, 77, 416

—

420
conversion, 370—372
danger exhausted, 73
dilemma of plaintiff 77

duect ’ test, 66—71

history, 65
intended consequences, 72—73
law, a question of, 72
Aetaphors, 64
nervous shock. 77—80
physical damage, 69—70
plaintiff

a wrongdoer. 39—40
lawful act ol, 76—77
unlawful conduct of, 77

profit earning capacity, 69—70
reasonable foresight test, 65

—

66
rescue cases, 35—36
rules suggested, 72—73
tests, 65 et seq

third parties,

lawful conduct of, 75—76
unlawful conduct of, 73—75

unintended consequences, 73—77

nnscientific, 63—64

Replevin,
conversion compared, 349
defined, 343
histoiy, 343—344
modern law. 348

Rescde Cases, 31—38, 421—422

Res Ipsa Loquitur, 208, 321, 410—411

Restitution See Specific Restitution.

Hylands v Fletcher, Rule in, 474—
501
absolute liability , 479

act of God, 476, 490
cattle trespass, and, 511
common benefit, 487—488
consent of plaintiff, 486
default ol plaintiff, 490—491
exceptions, 482—491
file, 495—501 See also Fire
natural user, 482—484
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Hylands v. Fletcher, Kdle in

—

continued.

non-daDgeious things, 48i—486
novelty of, 477—478
nuisance, relation to, 491—495
origin of, 475
scope of, 480—481
stated, 476
statutory authority, 490
stranger, act of, 488—490

Salmond, Sir John, 16—17, 19, 28, 42,

45, 47, 49, 50, 56. 58, 60, 67. 68, 72,

75, 89, 97, 107, 111, 117, 128, 145,
175, 214, 234, 240, 245, 274, 282, 289,
308, 310 , 334 , 340, 341, 342 , 344 , 355,

356, 376, 382, 392, 400, 407, 415, 436,

441, 459, 470, 479, 484, 488, 494, 521,

526, 531, 562, 569, 593, .599, 600,.651

SCHOOLMASraiRS, 114 115

Seduction,
child, of, 235—239
death, 186

Self-Defence. See Private Defence.

Self-Help, 9, 144—145
private defence and, 49—60
retaking goods, 366—370
self-defence and, 49—50

Servant. See Master and Servant.

Servitudes, nuisance to, 436, 440

Ship,
authority of master of, 116
torts on, 180—181

Slander. See Defamation.

Slander of Goods, 600—602

Slander of Title, 600—602

Soldier, immunity of, 91

Solicitor,
maintenance, 623
negligence, 406
privilege, 283, 285—287

Specific Eestitution, 9, 156
goods, 9, 156
land, 9, 156
mesne profits, 156

Specificatio , 356

Sphinq-Gun, 52

Stallybrass, Dr, W. T. S., 12, 15,

16, 41, 45, 49, 75, 103, 113, 400, 441,
466. 483, 484, 49^, 537, 538. See, too,

Salmond.

State,
act of, 87—90
constable, protection of, 90
Grown, liability of, 82-^5
executive acts, 85—91
judicial acts, 91—95
mistake of official, 90—91
officials, 85—91
petition of right, 84—^5
soldier, orders to, 91
Transport, Ministry of, 86
vicarious responsibility, 86—87

Status. See Capacity.

Statutory Authority, 59—j60 *

Statutory Eemedies, 156—160
exclusive, how far, 156—160
interpretation, 157
sub-rules, 167—160

Strict Liability, 19, 21, 475—584
animals. See Animals,
common employment, 142—143
dangerous

chattels. See Dangerous
Chattels.

land and structures. See
Dangerous Land,

operations, 585—586
history, 15, 475—480

Subrogation, 653

Surgery, consent, 23, 24, 25, 26, 29

,Time, lapse of. See Limitation.

Title, assumption of, 607

Tort,
bailment, 6—

7

Common Law, based on, 1—

2

contract
and. See Contract,
to commit, 27—29

creation of new, 14—18
crime, 10—11
damages, 8—12
definition, 1, 6, 12—13

1 1 ^ doubtful
,
628—635

,, ^'^duty in, 5—

8

’•extinction. See Extinction of
Liability.

felony and. See Felony,
foundation of liability in, 13—18
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Tort

—

continued.

genera] conditions of iiabiJiiy^ 19

—

81 ^
growing, law of, 5

historical sketch, 2—

5

joint. Joint Toitfeasors.

meaning, 1—18
procedure, influence of, 2—

5

quasi-confcract and, 8
release, 642

trust, breach of, 11—12
uahquidafced damages, 8—12
waiver of, 636—640

Torts,
classification, 204—20S

doubtful, 628—635
miscellaneous, 627—6*18

Trade Libel, 600—602
<

TfiJiDE 112—113

Trespass
ub iHitio, 332—333
cattle. See Catt!e>Trespass.

lelonjv and. See Felony,

origin, 3
per quod, 471

Trespass on the Case, 3—5

Trespass to Goods, 340—342, 345
conversioD and, 345, 349
damage, 340
defined, 340
detinue and, 348
history, 344
intent, 341
kinds of, 340
negligence, 341

pof?Bession, injury to, 341
letakmg, 366—370

Tresp.ass to Hand, 304—339
a 5 initio, 332—333
air-epace, 318—322

amends, 305
animals, 504, See also Cattle-

Trespass.
cattle. iS^e Oattle-Trespass.

continuing, 322

crime, not a, 304
datnage unncccsbaiy, 3C4
defences, 323—332
defined, 304
distress, 330
damage teasaiit, 330—332
ejectment, 334—338
highway, 315—31T

m accent, 304
irilerference with possession, 306

—

306

Trespass to Land

—

continued.
involvmtary, 304
joint tenant, 314

JUS tertii, 336—338
justification by law, 329—332
licence, 323—329
mesne profits, 338
notice unnecessary, 304
nuisance and, 438, 470
officers of law, 329, 332
omission, 323
possession, 305—314. See also

Possession.

privacy. See Privacy.
quare clausum fregit, 304
recovery of land, 934—338
re*entry, 334
relation by, 314
remedies, 334—339
^reversioner, 314
subsoil, 317

tender of amends, 305

Trespass to the Person, 206—228
assault. See Assault,
battery. Sec Assault,
death. 206
false impri&onmfent. See False
Imprisonment,

highway accidents, 207—211
intentional physical barm other

than, 226—228
negligence and, 206—211
proof, burden of, ^207—208
residuary, 206, 20?^ 224—226
servant by, 208

Trespasser,
child, 578—584. See aUo Child,
dangerous land, 572—575
defence against, 5l—52

nuisance by, 460
self-help agam.st, 144

Trovrr. See Converaion.

Trust, breach of, and tori, 11—12

Turner, IsIr. J. \V. C., 214

Vicarious Liability, 116—117. See
also Master and Servant.

Tis Major, 47

Vituperation, 245

Volenti FIon Fit Injuria, 23 40
assent, 24
boxing, 26, 28
child, 29 ^
cinematograph rislS, 26—-29
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Vol'e'nti Non Fit Injuria—continued.
common employment, 141
consent, free, 29—34
contributory negligence, 36, 38, 39,

413
dangerous

land, 5S3
premises, 38
processes, 26—29

defamation, 271
false Imprisonment, 220
football, 26
fraud, 29—31
history. 23—24
inevitable accident, 39
invitee, 663
lawfulness of process, 26—29
leave and licence, 24
mistaken consent, 29—31
plaintift a wrongdoer, 39—40

’

rescue cases, 34--36
risk, meaning of, 24
scienti, not, 31—^4
seduction, 233
service, loss of, 238
statutory duty, 33
surgery, 23, 24, 26, 26, 29

Wade, De. B. C. S., 87, 89, 389, 390

Waiver of Tort‘s 636—640
quasi-contract and, 637—640
torts capable of waiver, 638—640
why used, 638

Waste, 147

WioMOBE, Prof. J. H. . 48—49, 117

—

118, 613

Williams, Dr. Glanville, 16—17,
330, 331, 332, 392, 502, 506, 509, 512,
513, 514, 617, 518, 521, 522, 544

Witness, immunity of, 9^

Whisht, Lord, 8, 480

Whits, 2—

6
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